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Abstract

Preventive measures are not widely discussed in the scientific literature. Publications are mainly devoted to
checking a person's documents, stopping a vehicle, entering a person's home or other property. The relevance
of the stated topic is related to a number of issues that arise during the practical application of surface
inspection, the need to improve the provisions of legal regulation considering the legal regime of restrictions
on human rights, and the course of transformation processes in law enforcement agencies. The purpose of
the study was to investigate the principles of surface inspection as a preventive measure used by authorised
entities under martial law. The research methodology consisted of comparative legal, hermeneutical, formal
logical, system structural, analytical generalising methods, and graphical modelling. It was established that
the current legislation of Ukraine contains significant differences in the scope of powers and procedures for
conducting a surface inspection. In particular, they relate to determining the range of objects of verification
(person, item, vehicle, goods), the procedure for attracting service dogs, conditions and limits for using
special means. Territorial restrictions are also important, which are clearly defined by the legislation for
border guards (border control areas, checkpoints, and entry and exit checkpoints), while such territorial
borders are not established for police officers. Additionally, there are differences in the procedural stages of
verification between police officers and military personnel of the state border service of Ukraine. Conflicts
between the provisions of legislative acts and bylaws have been identified, which creates a risk of unequal
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law enforcement and requires comprehensive legal regulation to ensure a unified law enforcement practice.
The paper analysed the international experience of establishing responsibility for authorised entities in the
illegal application of preventive measures. The practical significance of the study lies in the fact that the
results of the study can be used to form and improve the regulatory legal provisions of national legislation
regulating the activities of law enforcement agencies in the application of preventive measures
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Introduction

The blurring of the boundaries of legal regulation in the
application of a number of police measures with meas-
ures to ensure proceedings in cases of administrative
offences and measures to ensure criminal proceed-
ings has been the subject of much debate in academ-
ic literature and attempts to clarify in the decisions of
courts of cassation. Despite the fact that the provisions
of laws and regulations concerning the verification of
a person’s documents, stopping a vehicle, entering a
person’s home or other possession! have undergone
legislative changes, and a surface inspection, the use of
which is urgent in preventing and countering criminal
and administrative offences, does not reflect differenti-
ation for peacetime and special period conditions in the
activities of authorised entities of the National Police
and the State Border Service of Ukraine.

R. Liashuk & V. Vychavka (2024) pointed out that
the legal mechanism for performing surface inspection
of persons, things, goods (cargo), and vehicles needs to
be improved due to the blank nature of its regulatory
norms, the conflict of laws of certain provisions of na-
tional legislation and bylaws inherent in law enforce-
ment and service-combat activities of the State Border
Service of Ukraine features. G. Scherbakova (2022) sug-
gested that the use by law enforcement officers of a sin-
gle template of behaviour in the application of surface
inspection as a preventive police measure to persons
with different status of the subject of law leads to signif-
icant violations of human rights and freedoms, and the
appearance of law enforcement errors in the activities
of authorised entities. N. Sergiienko & M. Babiak (2024)
attributed the urgency of improving national legisla-
tion to the shortcomings of legal regulation of specific
legal relations arising during martial law, coordination
of actions between bodies authorised to apply preven-
tive measures and ensure a balance between guaran-
teeing citizens’ rights and protecting national security.
Z. Bolotashvili et al. (2023) expressed the opinion that
it is necessary to establish legal liability for persons

2 Ibidem, 2015.
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who refuse to comply with the requirement of a police
officer to independently show the contents of personal
belongings or a vehicle and pay attention to the effec-
tiveness of a surface inspection in current conditions
and the negative consequences if changes are made
to the current legislation concerning the procedure
for conducting it. O. Prysiazhniuk (2024) emphasised
that in the conditions of a full-scale invasion of the Rus-
sian Federation on the territory of Ukraine, the tasks
of increasing the country’s defence capability, creating
logistics chains, combating natural disasters, maintain-
ing public order and public security, preventing and
countering illegal actions of various types are gaining
priority, so the use of methods of the legal paradigm of
the state associated with improving the mechanisms of
legalised coercion is quite justified.

Legal regulation of conducting a surface inspec-
tion, regulated by the provisions of Law No. 580-VIII?,
the Law No. 661-1V3, in accordance with the procedure
approved by resolution of the Cabinet of Ministers of
Ukraine No. 1456% has a conflict-of-laws nature and
sub-constitutional limitations in the application of rem-
edies. L. Kovarsky (2023) argued that in such a context,
the enforcement of existing national norms acquires
the characteristic features of procedural prosecution
and is supplemented by internally sensitive elements,
which cause incomplete constitutional violations of hu-
man rights in the application of preventive measures by
authorised subjects.

0. Dzafarova et al. (2024) noted that issues of ef-
fectiveness and legitimacy of preventive measures, the
possibility of their use without human rights violations
are key aspects in preventing new threats to Ukraine’s
national security. Legislative streamlining of the
grounds and procedural features of their application
will prevent abuses that cause illegal encroachments
on the life, health, and rights of a person and citizen,
and on national security within the country. N. Thybul-
nyk (2023) emphasised that to stabilise the political

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
3 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/
* Resolution of the Cabinet of Ministers of Ukraine No. 1456 “On Approval of the Procedure for Checking Documents of Persons, Inspection of

Things, Vehicles, Luggage and Cargo, Office Premises and Housing of Citizens in the Course of Ensuring the Measures of the Legal Regime of
Martial Law”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1456-2021-%D0%BF#Text.
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and economic situation in the state, it is possible to en-
sure the rights and legitimate interests of citizens, to in-
crease the level of national security with the active role
of the authorities and law enforcement officers. The
current situation requires a clear legislative response
and the implementation of administrative and legal
mechanisms designed to improve the resource, regu-
latory, material, technical, and social and legal support
for the security and defence sector. E. Rho et al. (2023)
expressed the view that the use of preventive measures
is crucial in establishing relations between law enforce-
ment officers and the community. The introduction of
institutional dialogue acts related to the skills of po-
lice officers, border guards, stopping a person or vehi-
cle, explaining the reason for stopping and requesting
documents will have a positive impact on the progress
of reforms in law enforcement agencies, and ensure
the best implementation of the principles of trust and
transparency in their activities. E. Morozov (2022) sub-
stantiated the opinion on the need to develop a funda-
mental approach in building the theoretical, legal, and
practical mechanism of institutional capabilities of po-
lice procedures. Accurate and systematic approval of
the standards of the human-centric approach would
allow determining the algorithm for establishing the
measure possible and permissible in the implementa-
tion of preventive activities by authorised entities and
formulate a coordinate system acceptable to the global
understanding of building a democratic society. K. Lezh-
nin (2022) noted that the safety and security of the in-
dividual in the state is determined by the development
of means used to protect and ensure human rights, its
direct protection from potential external and internal
threats, and the efficiency of their neutralisation under
martial law. Fighting for state interests, strengthening
the national security of Ukraine, and protecting each
of its citizens actualise the issues of improving existing
methods and means of law enforcement, including find-
ing new mechanisms that would simultaneously ensure
and guarantee respect for human rights.

The procedural variability of the legal regulation
of conducting a surface inspection, the lack of a proper
adaptive system that considers the specifics of peace-
time and a special period in its application, and the
urgency of legal improvement of the system of preven-
tive measures, considering the processes of reform in
the security and defence sector, the development of
conceptual positions of respect for human rights in the

show/661-15#top.
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activities of law enforcement agencies, which was em-
phasised by scientific communities, influenced the for-
mulation of the goals and objectives of the study. The
purpose of the study was to investigate the possibility
of unifying the legal mechanism for conducting a sur-
face inspection under martial law. Research tasks were
defined as: to identify the main methods, grounds for
conducting a surface inspection; to characterise its pro-
cedural features, requirements that authorised entities
must comply with when applying it; to identify gaps in
national legislation that require changes and additions.

Materials and Methods

The implementation of the goal and objectives was en-
sured by the study of regulatory documents of nation-
al legislation, in particular, Law No. 580-VIII*, the Law
No. 661-1V?, the Procedure approved by Resolution of
the Cabinet of Ministers of Ukraine No. 14563, literary
sources of Ukrainian and foreign authors who raised is-
sues related to the stated topic. The selected empirical
materials outlined the procedural aspects of conduct-
ing a surface inspection by various authorised persons,
determined guarantees for the use of preventive meas-
ures, compared the features of the Ukrainian approach
for compliance with international human rights stand-
ards, and compared it with European practice.

The main methodological tool of the research was
the legal analysis of laws and regulations, which was
used in combination with comparative legal, herme-
neutical, formal logical philosophical methods, and us-
ing the system structural, analytical generalising meth-
od and the method of graphic modelling.

S. Romashkin (2024) emphasised the effectiveness
of the application of legal analysis in studies of legal cat-
egories, so the method oflegal analysis was used to iden-
tify and interpret legal norms containing the definition
of the term “surface inspection”, establish its legal na-
ture; assess the interaction of legal norms related to the
study of how different legislative acts regulate the same
concept, in particular in terms of objects and grounds for
applying surface inspection; identify conflicts and gaps
in comparing the requirements of legislative and by-
laws; substantiate proposals for improving legislation.

The comparative legal method helped to compare
different legislative norms regarding the subject mat-
ter and procedure for conducting a surface inspec-
tion (laws No. 580-VIII* and No. 661-1V°, Procedure
approved by Resolution of the Cabinet of Ministers of

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
2 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/

3 Resolution of the Cabinet of Ministers of Ukraine No. 1456 “On Approval of the Procedure for Checking Documents of Persons, Inspection of
Things, Vehicles, Luggage and Cargo, Office Premises and Housing of Citizens in the Course of Ensuring the Measures of the Legal Regime of
Martial Law”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1456-2021-%D0%BF#Text.

* Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

5 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/
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Ukraine No. 1456'). A. Solomaha (2024) justified the
expediency of using a comparative method in the study
of “a little-studied or debatable administrative and le-
gal phenomenon, the content of which can be clarified
by comparison with a similar legal phenomenon that is
stable in legal science”.

Formal legal analysis has contributed to a detailed
study of terms and definitions (for example, “surface
inspection” as a legal term in the national terminology
system). The system and structural method provided
a classification of surface inspection within the micro-
and macro-systems of police and border measures.
Logical and legal analysis of procedures was used to
identify and analyse the three stages of the procedure
(stopping, visual inspection, completion) and their con-
nection with procedural actions.

Graphical modelling allowed illustrating the
grounds for conducting a surface inspection (Fig. 1)
and dynamics of legal requirements in case of detec-
tion of an offence during a surface inspection (Fig. 2).
Using the analytical and generalising method, legisla-
tive conflicts were identified, practical problems were
identified, and recommendations for harmonisation of
norms were formulated.

Results and Discussion

Surface inspection as an element of the term system of
national legislation is consolidated in Law No. 580-VIII?
and is interpreted through the ways of its implementa-
tion or in a combination thereof, namely:

1) without physical contact by visual inspection;

2) by running a hand over the surface;

3) by running a special device or tool over the sur-
face.

The explanation of superficial verification as a pro-
fessional token was recorded in the Law No. 661-1V3.
Paragraph 15 of part 1 of Article 20 of the Law refers
to the existence of a procedure that has legal grounds
and an established order of conduct. Compared to
the definition given in Law No. 580-VIII*, the general
method of carrying out the event is limited to visual
inspection, which is allowed to involve service dogs. A
surface inspection is interpreted as a right granted by
the state for an authorised person to perform the tasks
assigned to the state border service of Ukraine. The use

show/661-15#top.
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8 Ibidem, 2003.

and use of it by military personnel and employees of a
special vehicle in the form of service dogs is provided
for by separate norms of the Law No. 661-1V° - subPar-
agraph b) of Paragraph 5 of part 2 of Article 212. The
use of service dogs by police officers during a surface
inspection does not have direct legal prohibitions, but
formally it will be a combination of a preventive police
measure and a police coercive measure.

Purpose, grounds, and procedure for conducting a
surface inspection in the Law No. 580-VIII® and the Law
No. 661-1V7 set out in the provisions of individual arti-
cles. Despite the fact that in the activities of the police,
surface inspection is part of the microsystem of pre-
ventive police measures and the macro-system of po-
lice measures, surface inspection, which is used in the
performance of tasks by law enforcement officers of the
State Border Service of Ukraine, is not endowed with
classification features. Common to them is the purpose
of application - ensuring the fulfilment of the tasks as-
signed to authorised entities of official activity.

Conducting a surface inspection by the police pro-
vides thatit can be applied to a person, item, and vehicle.
Military personnel and employees of the State Border
Service of Ukraine carry out this procedure, in addition
to the above, for goods (cargo) and provided that its ob-
jects are located within specified territorial boundaries.
Law No. 661-1V® defines them as border control areas,
checkpoints (control points) across the state border of
Ukraine, checkpoint of entry and exit. The grounds for
conducting a surface inspection of a person, an item,
and a vehicle by police officers, members of the armed
forces, and officers of the State Border Guard Service of
Ukraine were unified, presented in Fig. 1.

Schematic representation of the grounds for con-
ducting a surface inspection in Fig. 1 indicates that its
main object is an item that is prohibited, restricted for
circulation, may pose a threat to human life and health,
be located in the place of commission, or be an instru-
ment of an offence. A surface inspection of the vehicle
is carried out if a person or item is found in it, or it is
an instrument of an offence or is located in the place
of commission of the latter. If the norms of the Law
No. 580-VIII° provide for conducting a surface inspec-
tion of items and vehicles when they are located in
the place of committing a criminal offence, then for

! Resolution of the Cabinet of Ministers of Ukraine No. 1456 “On Approval of the Procedure for Checking Documents of Persons, Inspection of
Things, Vehicles, Luggage and Cargo, Office Premises and Housing of Citizens in the Course of Ensuring the Measures of the Legal Regime of
Martial Law”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1456-2021-%D0%BF#Text.

2 Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

3 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/

* Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
5 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/

¢ Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
7 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/

? Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
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authorised subjects of the state border service of
Ukraine, theLaw No. 661-IV! expands the grounds in
this part, including the place of committing an adminis-
trative offence in the list.

/ Regime

Permit \

Permit

Inspection

Conditions

Transport

\ g

Figure 1. Grounds for conducting a surface inspec-
tion by an authorised person
Source: developed by the authors based on the study of
the Law No. 580-VIII? and the Law No. 661-1V3

A person is the object of a surface inspection if re-
gime violations are committed and there is no permit
to stay in a certain territory. If the position the Law
No. 661-1V define military personnel and employees
of the State Border Service of Ukraine, subjects of con-
ducting a cursory check of a person, item, or vehicle,
then th Law No. 580-VIII*, despite the fact that it covers
all the listed objects with the possibility of applying a
preventive police measure to them, it restricts police
officers in its use against the person, referring to the
observance of human rights and the rule of law consol-
idated in Articles 3, 24 of the Constitution Of Ukraine®.
The Law No. 661-1V® establishes a separate category of
persons for whom a surface inspection is not carried
out - these are persons who, in accordance with the
law, enjoy the right of inviolability or have diplomatic
immunity. N. Sergiienko & M. Babiak (2024) drew at-
tention to the expansion of the list of authorised enti-
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ties that can carry out a surface inspection to ensure
measures of the legal regime of martial law. In particu-
lar, in addition to the National Police and the State Bor-
der Guard Service of Ukraine, this right is granted to
authorised persons of the Security Service of Ukraine,
the National Guard, the State Migration Service of
Ukraine, the State Customs Service of Ukraine and the
Armed Forces of Ukraine’. Simultaneously, the need
to confirm the granted powers for police and military
personnel and employees of the State Border Service
of Ukraine causes a conflict between the provisions of
Paragraph 3 of the Procedure approved by Resolution
of the Cabinet of Ministers of Ukraine No. 14568, and
Paragraph 3 of part 1 of Article 31 of Law No. 580-VIII®,
Paragraph 15 of part 1 of Article 20 of the Law No. 661-
IV, accordingly.

The procedural features of conducting a cursory
check cover the three-stage mechanism detailed in the
Law No. 580-VIII'!, namely: stopping the person, con-
ducting a visual inspection, and completing the inspec-
tion. I. Pidbereznykh et al. (2024) noted that structur-
ing operational procedures of subjects of the national
security and defence sector and its step-by-step detail-
ing allows improving the coordination organisation of
units’ activities under martial law, their effective re-
sponse to threats. This approach is important not only
for optimising national security, but also for establish-
ing cooperation with foreign partners and compliance
with international security standards.

At the first stage, a mandatory condition for con-
ducting a surface inspection is that the authorised
representative of the same sex as the person being in-
spected must stop the person. In urgent cases, a sur-
face inspection is allowed by persons of the opposite
sex with the person being checked, but only if a special
device or tool is used. The distribution of the rights of
police officers, military personnel and employees of the
State Border Service of Ukraine, authorised persons
who provide measures of the legal regime of martial
law, to use special devices or means in visual inspec-
tion, depending on the object, is reflected in Table 1.

! Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/
show/661-15#top.

2 Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

3 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/
show/661-15#top.

* Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

® Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/254k/96-Bp?lang=uk#Text.

¢ Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/
show/661-15#top.

7 Resolution of the Cabinet of Ministers of Ukraine No. 1456 “On Approval of the Procedure for Checking Documents of Persons, Inspection of
Things, Vehicles, Luggage and Cargo, Office Premises and Housing of Citizens in the Course of Ensuring the Measures of the Legal Regime of
Martial Law”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1456-2021-%D0%BF#Text.

8 Resolution of the Cabinet of Ministers of Ukraine No. 1456 “On Approval of the Procedure for Checking Documents of Persons, Inspection of
Things, Vehicles, Luggage and Cargo, Office Premises and Housing of Citizens in the Course of Ensuring the Measures of the Legal Regime of
Martial Law”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1456-2021-%D0%BF#Text.

? Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

10 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/
show/661-15#top.

11 Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
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Table 1. Application of special devices or tools in visual inspection

Person Item Vehicle
police officers + + +
border guards +* -k _k
martial law regime + + +

Notes: + - allowed to apply; - - application not provided for; * - the analysed provisions consider cases without the

use and application of special animals
Source: developed by the author

The material systematised in Table 1 indicates the
priority imitation of police procedures for the use of
special devices or means under martial law. Conduct-
ing a surface inspection, regulated by the provisions
of Law No. 580-VIII', focused on compliance with the
principle of legality, respect for the honour and dignity
of a person (Article 3 of the Constitution of Ukraine?),
non-discrimination on any ground (Article 24 of the
Constitution of Ukraine®), and provides that police of-
ficers must act correctly, with restraint, without threats
or coercion, they are prohibited from seizing personal
belongings without legal grounds, and in the event of a
person’s disagreement with the inspection - to provide
primary legal assistance, explaining their rights and the
possibility of appealing against the actions of a police
officer; in accordance with the second part of Article 41
of the Law No. 580-VIII*. 0. Dmytrenko (2023) empha-
sised that such activities of authorised entities are in
close interaction with the procedures of coercive meas-
ures, determining the probability of further use of the
latter in order to stop the offence, eliminate the causes
and conditions of their occurrence, and carry out group
or individual influence.

At the second stage, the procedure for conducting
a surface inspection provides that the police officer, ac-
cording to part three of Article 18 of the Law No. 580-
VIII5, must introduce themselves, inform the person
of their last name, position, special title, and present a
service certificate at a request, providing an opportu-
nity to get acquainted with the information set out in
it, without letting it out of their hands, explain the legal
grounds with a quote of specific norms for conducting
a surface inspection, ask the person to independently
present the contents of hand luggage or open clothes,
if necessary, open the trunk lid and/or interior doors,
carry out a visual inspection of items without their
withdrawal or physical contact, in case of detection of
prohibited items - take measures in accordance with

3 Ibidem, 1996.
5 Ibidem, 2015.

show/661-15#top.

the current legislation (drawing up a protocol, calling
an investigative task force), notify the person of the
completion of the check and thank a person for under-
standing. Yu. Shovkun (2024) explained the presence
of etiquette forms in the legal regulation at the second
stage of conducting a surface inspection as a mandatory
moral and ethical aspect that concerns the behaviour of
a public person and is crucial in relations with citizens.
“A public servant, regardless of their position, is a rep-
resentative of the state, so it is important that their be-
haviour does not have a negative impact on the image”
of the body (division) in which they serve, and does not
affect the perception of state activities.

Provisions of part 6 of Article 217 of the Law
No. 661-1V¢ give military personnel and employees of
the State Border Service of Ukraine the right to demand
the opening of a bag, backpack, briefcase, bag or other
means of moving things, hood, trunk lid and/or inte-
rior doors of the vehicle, showing the contents of the
pockets of clothing of the person in respect of whom
the inspection is being conducted. The simplified pro-
cedure for the second stage of surface inspection in the
Procedure approved by Resolution of the Cabinet of
Ministers of Ukraine No. 14567 allows authorised per-
sons who ensure the measures of the legal regime of
martial law to apply analogies of procedural law in each
individual case. V. Somina (2025) pointed out that this
way it is possible to quickly eliminate legislative gaps
in practice. This will be justified and within the single
branch will not contradict the requirements of legality.

At the third and final stage of the inspection, if no
violations were detected by the authorised person, the
person against whom the procedure was applied can
continue driving without restrictions. If an adminis-
trative or criminal offence is detected, measures are
taken to ensure proceedings in cases of administrative
offences, measures to ensure criminal proceedings, and
evidence of an offence is collected.

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
% Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/254k/96-Bp?lang=uk#Text.

* Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
¢ Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/
7 Resolution of the Cabinet of Ministers of Ukraine No. 1456 “On Approval of the Procedure for Checking Documents of Persons, Inspection of

Things, Vehicles, Luggage and Cargo, Office Premises and Housing of Citizens in the Course of Ensuring the Measures of the Legal Regime of
Martial Law”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1456-2021-%D0%BF#Text.
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The requirements for carrying out procedural
measures may change at the second and third stages
of the audit. The determinants in this process are the
goal that the authorised subject faces, namely: pre-
vention of an offence, documentation of an offence,
collection of evidentiary information - and its involve-
ment in the mechanism for implementing a superficial
check. For example, at the second stage of conducting
a surface inspection, if the investigative task force is
called, the authorised person stops using a preventive
measure, because the investigator begins procedural
actions to document a criminal offence or collect ev-
identiary information. N. Banetka (2022) emphasised
the importance of clear differentiation of actions per-
formed by authorised entities. The “good faith” of a
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police officer will not satisfy the requirements of pro-
priety if a search of a person is conducted without jus-
tification. G. Edmond (2024) pointed out that failure
to comply with applicable rules, procedures and safe-
guards at any stage may lead to litigation or result in
biased and speculative opinions being formed when a
decision is made. T. Meyer & G. Sitarman (2023) em-
phasised that law enforcement agencies’ disregard for
guarantees and restrictions on human rights under
martial law will require additional control by the ju-
dicial branch of government and negatively affect the
stability of national security to internal threats. Sche-
matically, the dynamics of legal requirements in case
of detection of an offence during a surface inspection
is shown in the Fig. 2.

erelevance

eadmissible
ereliability

esufficiency
ecoherence

Figure 2. Dynamics of legal requirements in case of detection of an offence during a surface inspection

Source: developed by the author

Graphic material shown in Fig. 2, indicates a direct
link between preventive measures, documenting an
offence, and collecting evidentiary information. The
specificity of applying measures to ensure proceed-
ings in cases of an administrative offence, measures
to ensure criminal proceedings is that their practical
implementation can accompany the implementation
of all these actions and simultaneously have an autono-
mous disclosure. The differentiation of police measures
with measures to ensure production and procedural
actions is mainly considered by researchers from the
standpoint of their tactics, leaving unresolved issues
of whether there are conflict-of-laws norms in national
legislation. If Article 29 of the Law No. 580-VIII' con-
tains requirements for the use of a surface inspection as
a police measure, then in the following cases: the Law
No. 661-1V? they apply only to coercive measures (Ar-
ticle 21). The Procedure approved by Resolution of the
Cabinet of Ministers of Ukraine No. 14563, also contains
no requirements for conducting a surface inspection.

I. Litvinova & D. Lobay (2022) indicated the in-
troduction of certain specifics in the process of ap-
plying measures to ensure proceedings in cases of

administrative offences and conducting procedural ac-
tions in criminal proceedings, which consists in expand-
ing the rights of victims and violating the rights of the
person who committed the offence. However, the above
analysis shows a different picture. Under martial law,
the list of grounds for conducting a surface inspection
has increased and the procedure for applying a preven-
tive measure has been simplified. Compliance with the
requirements of part 3 of Article 18 of Law No. 580-VIII
*by police officers is formalised or not enforced at all.
It is obvious that L. Litvinova & D. Lobay (2022) did not
consider the fact that the expansion of rights for victims
and the violation of the rights of the offender is deter-
mined by the increase in powers with internally sensi-
tive elements for the National Police, the State Border
Service of Ukraine, the Security Service of Ukraine, the
National Guard, the State Migration Service of Ukraine,
the State Customs Service of Ukraine, and the Armed
Forces of Ukraine. In this aspect, the results obtained
are consistent with the opinion of M. Parayko (2023),
who reported abuses by officials motivated by the need
to ensure personal safety from attack. The conclusions
of these researchers, considering the results of this

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
2 Law of Ukraine No. 661-1V “On the State Border Guard Service of Ukraine”. (2003, April). Retrieved from https://zakon.rada.gov.ua/laws/

show/661-15#top.

3 Resolution of the Cabinet of Ministers of Ukraine No. 1456 “On Approval of the Procedure for Checking Documents of Persons, Inspection of
Things, Vehicles, Luggage and Cargo, Office Premises and Housing of Citizens in the Course of Ensuring the Measures of the Legal Regime of
Martial Law”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1456-2021-%D0%BF#Text.

* Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
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study, can be considered in a different plane, in par-
ticular, regarding the implementation of international
experience in operational law enforcement procedures
in national legal norms. G. Ogapde (2024), using the ex-
ample of a legal analysis of the powers of the police in
the Republic of Ireland, refers to the “Rules of Judges”
as best practices that allow law enforcement officers
to perform their professional duties without constant
accusations of human rights violations and to interact
effectively with the public.

Statement by G. Ogapde (2024) that the impera-
tiveness of judges’ rules to prevent offences by citizens
seems debatable. But the provisions of Ukrainian legis-
lation provide for personal responsibility for the illegal-
ity of actions for authorised entities. In case of violation
of the procedure for conducting a preventive measure,
the person against whom it was applied has the right to
file a complaint. Illegal actions of a police officer during
a surface inspection are grounds for disciplinary liabil-
ity!, which, according to a number of researchers, is in-
effective for ensuring a human-centred aproach in the
application of surface inspection.

0. Pavlyshyn et al. (2021) point to the priority ef-
fectiveness of social responsibility over disciplinary
responsibility. The functioning of the institute of social
responsibility of state authorities in the context of the
professionalism of authorised entities is a significant
indicator of their professional growth and the level of
trust of citizens in law enforcement agencies. Compli-
ance with generally accepted social norms, fulfilment
of assigned powers, readiness to report on their own
actions requires law enforcement officers to purpose-
fully differentiate work with the population, strengthen
interdepartmental interaction and coordination, which
in the context of public administration affects the ef-
fective counteraction to threats and prompt response
to them by subjects of the security and defence sec-
tor. Y. Kryvytskyi et al. (2024) supported the opinion
of 0. Pavlyshyn et al. (2021) and argued that the main
areas for optimising the procedures of authorised enti-
ties in the application of police measures should be de-
termined with a focus on international standards and
international experience in the field of human rights.
The introduction of a special liability mechanism for
law enforcement officers will prevent abuse and allow
adapting, approximating, and harmonising the best
European practices. L. Soleimani-Alyar et al (2024),
examining the legal regulation and practice of applying
preventive measures by law enforcement officers in
the Islamic Republic of Iran and the French Republic,
emphasised the effectiveness of determining responsi-
bility for each person (victim and authorised person)
when applying preventive measures. Factors leading to
the emergence/breaking of a causal relationship, such

as intimidation, coercion, fear for the victim’s own safe-
ty, and the quality of damage from the actions of an au-
thorised person are crucial for bringing or releasing a
police officer from civil liability.

Thus, despite scientific discussions around the
proportionality of human rights violations under mar-
tial law experienced by victims and persons who have
committed offences, and the determining factor of de-
cision-making by authorised entities, researchers are
unanimous in their conclusions about the effective-
ness of implementing social responsibility for the lat-
ter. The institution of responsibility does not provide
for the functioning of such a mechanism. The current
provisions of Ukrainian legislation determine that law
enforcement officers may face administrative, criminal,
civil, and disciplinary liability. The current practice of
conducting a surface inspection reflects the disharmo-
nisation of international norms in the field of human
rights protection with national ones and requires re-
ducing internally sensitive elements in the field of hu-
man rights. The conflict of laws of the norms analysed
in the study, which are based on peacetime, calls into
question the relevance of preventive procedures under
martial law to international standards. Ukraine’s own
experience may be useful for other states to follow in
the future.

Conclusions

The subject of study in the study was related to compli-
ance with the requirements for conducting a surface in-
spection under martial law. Considering the legal mech-
anism of a preventive measure, an attempt was made
to unify its procedural aspects, in particular, to identify
ways of implementation, grounds for application, and
to find out the regulatory provisions that require fur-
ther improvement. A surface inspection is carried out
to fulfil the tasks of official activity by police officers,
military personnel, and employees of the State Border
Service of Ukraine, authorised subjects of the Security
Service of Ukraine, the National Guard, the State Migra-
tion Service of Ukraine, the State Customs Service of
Ukraine, and the Armed Forces of Ukraine. Law enforce-
ment officers carry it out in three stages, performing it
according to the chosen method: by visual inspection
without contact, holding it on the surface with a hand
or a special device or tool, or in combination. A manda-
tory condition for the first stage of conducting a surface
inspection is to stop the person. Under martial law, its
additional function is to protect the life and health of
an authorised person from an attack with weapons or
other objects. When conducting a surface inspection
in the activities of military personnel and employees
of the State Border Service, it is permissible to use a
special tool - a service dog. At the second stage, when

I ! Law of Ukraine No. 2337-VIII “On the Disciplinary Statute of the National Police of Ukraine”. (2018, March). Retrieved from https://zakon.

rada.gov.ua/laws/show/2337-19#Text.
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an offence is detected, it is possible to simplify the pro-
cedure for conducting a surface inspection, which con-
sists in replacing it with measures to ensure proceed-
ings in cases of an administrative offence, measures to
ensure criminal proceedings or procedural actions in
the event of a change of the law enforcement officer by
the relevant authorised subject.

The objects of a surface inspection are a person,
belongings, and a vehicle. A special feature of the pre-
ventive measure procedure is its variable adaptability
to the conditions of martial law and the tasks of law

Horbach-Kudria et al. |G

legality, necessity, proportionality, and effectiveness of
the preventive measure is sufficient for the prevention
of offences, then belonging, admissibility, reliability,
sufficiency, and interrelationship are relevant in docu-
menting and collecting evidentiary information.
Special attention of researchersshould be paid to the
specifics ofimplementing the principle of respect for hu-
man rights when applying a preventive measure, speci-
fying the grounds for itsimplementation and the respon-
sibility of law enforcement officers for illegal actions.

enforcement. The implementation of the second and ‘Acknowledgements
third stages of a surface inspection allows involving None.

measures to ensure proceedings in cases of adminis- .

trative offences, measures to ensure criminal proceed- Funding

ings when detecting an administrative and/or criminal
offence. Depending on the purpose and legal status of
the authorised entity, the legal requirements for de-
tecting an offence change dynamically. If ensuring the
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AHoTauia

[IpeBeHTHBHI 3axoAu B HAyKOBiMl JiTepaTypi He € mHpeJMeTOM IIMPOKOro o6roBopeHHs. [ly6uikanii
34e6i/b1IOro NPUCBAYEHI nepeBipii JOKyMeHTiB 0CO6H, 3yIMHEHHIO TPAaHCIOPTHOI'0 3aC06Y, MPOHUKHEHHIO
Jl0 KUTJIA YM {HIIOTO BOJIOJIHHSA 0CO6U. AKTyaJIbHICTh 3asBJIEHOI T€MH IMOB’si3aHa 3 HU3KOIO NMUTAaHb, L0
MOCTAOTh Mif, Yac MPaKTUYHOrO 3aCTOCYBaHHA NOBEPXHEBOI NepeBipKH, HEOOXiJHICTIO BJOCKOHAJIEHHS
M10JI0’KEHb HOPMaTHBHO-IIPAaBOBOT'O PEryJIIOBAaHHS, 3 OIJISY HAa IPAaBOBUM peXXHUM 0OMeXKeHb IIpaB JIIOJAUHU
Ta nepebir TpaHcpopMalifHUX MPOLECIB Y MPaBOOXOPOHHUX OpraHax. MeTorw cTaTTi 6y/0 AOCHimKEeHHS
NPUHLUIIB I[OBEPXHEBOI IepeBipKU AK NPEeBEHTUBHOIO 3ax0Ay, 110 BUKOPUCTOBYIOTb YIOBHOBAXKEHI
Cy6’eKTH ByMOBaX BOEHHOTO CTaHy. MeTo0J10Tis AoCi{>KeHHS 6yJ1a Npe/cTaB/IeHa TOPiBHAbHO-IIPABOBUM,
repMeHeBTUYHUM, (GOPMaJbHO-JIOTIYHUM, CHUCTEMHO-CTPYKTYPHHUM, aHaJITHKO-y3arajJbHIOBaJbHUM
MeTo/JaMHU Ta MeToJi0oM rpadiuHoro mMoJienr0BaHHs. BcTaHOBJIEHO, 1[0 B YUHHOMY 3aKOHO/ABCTBI YKpaiHU
HasABHI cyTTeBI BiAMiHHOCTI B 06cs13i MOBHOBaXkeHb 1 Mpole/lypax NpoBeJleHHsI [MOBEPXHEBOI MepeBipKH.
30KpeMa, BOHHM CTOCYIOThCSI BU3HAUYEHHS K0J1a 06’€KTiB epeBipku (0co6a, piv, TpaHCIOPTHUH 3acib, ToBapH),
MOPSAJKY 3a/Iy4eHHs CIYKO0BUX CO6AK, YMOB i MeX BUKOPUCTAHHSA ClelliaJbHUX 3ac06iB. BaxkiuBumu € #
TepuTOpiasibHi 06MeXeHHs, fKi JJig NPUKOPJOHHUKIB YiTKO BU3HA4yeHi 3aKOHOJABCTBOM (KOHTPOJIbHI
NPUKOPOHHI pallOHH, IYHKTH IPONYCKY Ta KOHTPOJIbHI IYHKTH B'13y-BUi3/1y), HATOMICTb /151 TOJTiLIe HICBKUX
TaKUX TEPUTOPiaJIbHUX MeX He BCTaHOBJEHO. [lo1aTKOBO 3adiKCOBaHO BiAMIHHOCTI B MpOLe[ypHUX eTanax
nepeBipKH MiX MoJiLleiCbKHMU Ta BificbkoBOCTYK60BIAMU /Jlep>kaBHOI NPUKOPJOHHOI CIyK6U YKpaiHU.
BusBJieHO KoJi3ii MiXK 0J10K€EHHSIMUA 3aKOHO/JJdBUMX AKTiB I Mi/j3aKOHHUX JJOKYMEHTIB, 1110 CTBOPIOE PU3UK
HEOJJHAaKOBOTO INPaB0O3aCcTOCYBaHHS Ta MNOTPeOYye KOMIIJIEKCHONO HOPMAaTHBHOI'O BpEryJIOBaHHSA JJis
3abe3neYyeHHs €IMHOI MPaBO3acTOCOBHOI MPaKTUKU. [IpoaHasizoBaHO MiXKHApPOAHUHN OCBi BCTAHOBJIEHHSA
BiANOBIJaIbHOCTI /1151 YIOBHOBaXKEHUX CY0’€KTIB Y HeNMpaBOMipHOMY 3aCTOCYBaHHI IpeBeHTUBHUX 3aX0/iB.
[IpakTU4He 3HAaYeHHS1 POOGOTH MOJISITAE B TOMY, 110 pe3yabTaTH JOCTi)KeHHsI MOXYTb OYTH BUKOpPUCTaHIi
Juis OpMyBaHHS Ta BJJOCKOHAJIEHHS] HOPMaTUBHO-IIPAaBOBHX 110J10KEHb HAallilOHAJIbHOT0 3aKOHO/IaBCTBA, 1110
peryarTh Aid/JbHICTb IPABOOXOPOHHUX OPraHiB IiJ Yac 3aCTOCyBaHHA IPeBeHTUBHUX 3aX0/iB

Kniouosi cnosa:

NpeBEeHTUBHUM 3axiJ; Oor/sj ocobH; OpraHW NpPaBONOPsSJKY; GJOKIOCT; BiJOBiJHICTb J0KasiB; mpaBuIa
CyAJiB; BiANOBIJaJIbHICTD

Law Journal of the National Academy of Internal Affairs, 15(4), 39-49

49 I


https://orcid.org/0000-0002-8640-2486
https://orcid.org/0000-0001-9321-1963
https://orcid.org/0000-0001-6826-2582

