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Abstract

The right to work is one of the fundamental human rights guaranteed by international documents and the
constitutions of most countries, including Ukraine. However, the conditions and restrictions relating to the
right to work under martial law may change. Due to the constant threat to Ukraine’s independence, as well as
to the lives and health of its citizens, the regulation of labour relations is substantially different from peacetime,
which requires scientific substantiation. The purpose of this study was to outline the key provisions of labour
law relating to the person’s exercise of the right to work according to the social and legal vector of the state’s
activities under the legal regime of martial law. The study demonstrated the significance of ensuring stability
and security under martial law but emphasised the temporary nature of restrictive measures. The importance
of maintaining a balance between the interests of employers and employees was substantiated, as well as the
development oflabour legislation to accommodate the specifics of the situation during a military conflict. Human
rights may not be violated in either peacetime or wartime. On the contrary, the state should create conditions
for the free development of labour and the fulfilment of human potential. Based on formal legal analysis of
wartime legislation of Ukraine, comparison of various regulatory documents and scientific positions, the study
highlighted the problematic aspects of observance of the constitutional right to work. The relevant conclusions
were formulated, outlining the legal ways to achieve the balance of interests of employer and employee and
proposals for improving the legislation were identified. The recommendations proposed in this study may be
used by the legislator to improve the current labour legislation of Ukraine
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Introduction

The decline in the number of jobs and deterioration of
working conditions in the de-occupied territories of
Ukraine and in the areas of active hostilities had a sub-
stantial impact on the economy and the rights of em-
ployees. Understanding the legal framework for the ex-
ercise of the right to work under martial law is key to the
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effective protection of the rights and interests of citizens
and ensuring stability. It is important to account for the
fact that the state must strike a balance between rights
and responsibilities. Thus, the investigation of the right
to work in Ukraine under martial law is of great impor-
tance from both theoretical and practical perspectives.
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According to the conclusions of the Constitutional
Court of Ukraine!, freedom of labour implies the right
of each person to decide independently whether to
work. This is an inalienable right to secure employment
under equal conditions. However, the state prescribes
only equal opportunities for the exercise of the right to
work but is not obliged to employ every citizen. Thus,
Ukraine has adopted a modern concept of the right to
work, which guarantees the possibility of free choice of
the form and type of employment. However, the prob-
lem of investigating the right to work becomes relevant
in the context of the full-scale invasion of the aggressor
state, which has led to significant population displace-
ment and loss of employment.

The provisions of the constitution have a histori-
cal context. They reflect society’s need for stability and
security, but at the same time open a discussion about
limiting the power of employers to violate employees’
labour rights. M. Ashri (2019), in the study of the ap-
plication of international humanitarian law and human
rights in the context of armed conflict, found that some
international instruments do not recognise “war” or
“armed conflict” as the principal reasons that may sus-
pend or limit a state’s human rights obligations. How-
ever, war is a vivid example of an emergency that can
endanger the life of a nation. S. Kelbia et al. (2021) not-
ed that the definition and affirmation of human rights
determines the legal basis and value of a democratic so-
ciety. This should be consistent with the principle of the
rule of law, which defines the essence of the constitu-
tional state. M. Hurkovskyi & M. Sydor (2020) analysed
the theoretical foundations of guaranteeing human and
civil rights and freedoms and the right to work in the
context of the evolution of national legislation and the
stability of international regulations governing these
issues. L. Sotiroski (2023) examined how the exercise
of these rights in Europe is hampered by socio-political
crises, including the pandemic and the war in Ukraine.

Based on the findings of N.V. Kokhan (2022), the
right to work is a necessary socio-economic right
through which every person meets their own and their
family’s needs and contributes to the development of
the state and society. This right, which is prescribed
in international instruments, is central to the labour
sphere and underlies other labour-related rights. It al-
lows a citizen to secure their livelihood by performing
work that they choose or freely agree to.

The principle of the right to work, based on the
ideas of social justice and human rights, is general-
ly accepted, reflecting both individual and collective
needs to create material and spiritual values, which is
important not only for satisfying personal needs but
also for ensuring the existence of society. In peacetime,

the state has an obligation to provide all citizens with
equal and free opportunities to fully exercise the right
to work. This is expressed through the basic principles
of labour law, which should be understood as the right
of a person to be exclusively entitled to their skills and
abilities. Every person is entitled to freely choose the
form or scope of their business at will. In turn, this right
creates an obligation for the employer not to require
the employee to perform work that is not stipulated in
the employment contract and is not part of the employ-
ee’s job duties without the employee’s voluntary con-
sent (Southwick et al., 2019).

N.R. Prokopchuk (2023) concluded that Ukraine has
adopted a modern understanding of the right to work,
which guarantees every citizen the opportunity to free-
ly choose the form and type of employment. This is in
line with international standards and current judicial
practices in the country. Therewith, reviewing Part 2 of
Article 64 of the Constitution of Ukraine?, 1.0. Taran &
0.V. Pleskun (2022) stated that it concerns the restric-
tion of certain constitutional rights in case of martial
law, provided that such rights are not prescribed in this
provision, i.e., the legislators are entitled to oblige or
prohibit able-bodied citizens to work.

G. Khrystova & 0. Uvarova (2022) argue that to-
day most companies recognise their responsibility for
negative human rights impacts within their business
processes, specifically, according to the United Nations
Guiding Principles on Business and Human Rights
(UNGP). In this context, the Verkhovna Rada’s active
legislative work aims to resolve these issues and en-
sure that new laws follow the constitutional rights of
citizens. Thus, the purpose of this study was to analyse
the problematic aspects of labour law aimed at guar-
anteeing the right to work under the legal regime of
martial law, following the social and legal vector of the
state’s activities.

Materials and Methods

The study analysed the problems of legal regulation
and focused on the observance of the right to work
in the context of military operations and martial law.
The study was based on the application of special le-
gal scientific methods, which provide the reader with
an understanding of the specifics of approaches to ana-
lysing the problem. The methodological framework of
this study included a wide range of general and special
methods of cognition. The study employed general sci-
entific methods such as analysis, synthesis, comparison,
analogy, deduction, induction, and abstraction. Other
formal and logical methods, such as analysis, synthe-
sis, generalisation, and abstraction, were also used. The
study also included transitions from theoretical and

! Decision of the Constitutional Court of Ukraine No. 14-pn/2004. (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/

v014p710-04#Text.

2 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
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legal abstraction to specificity in the field, using nor-
mative modelling and the method of legal forecasting.
The approach to the investigation of the subject matter
was based on the integrated use of special methods,
such as structural-functional, comparative legal and
formal legal analysis.

To investigate the specific provisions of the Con-
stitution of Ukraine?!, laws and other regulations gov-
erning the right to work under martial law, the study
employed the formal legal method, which allowed for a
detailed analysis of the definition of restrictions on em-
ployees’ rights and the establishment of the rights and
obligations of the parties in the context of emergency
circumstances.

The methods of comparative and historical and le-
gal analysis were used to analyse legal norms and ap-
proaches to the regulation of the right to work under
martial law in different countries and in different his-
torical periods - peacetime? and wartime?®. This helped
to identify similarities and differences in legislation,
legal practice and constitutional norms, as well as to
assess the effectiveness of these methods in different
contexts. This approach allowed identifying the best
practices of other countries in regulating labour rela-
tions under martial law and helping develop optimised
strategies for Ukraine.

The application of the descriptive method in the
context of this study was to systematically describe and
analyse legislation and research related to the right to
work under martial law in Ukraine, including a detailed
review of constitutional and legislative provisions, defi-
nition of key concepts, and analysis of trends in the
development and implementation of this right. The
descriptive approach helped to systematise and sum-
marise the available data, which contributed to a better
understanding of the issue and the formulation of rec-
ommendations for further research or the development
of legal solutions. Analysis of decisions of the European
Court of Human Rights*® helped define the standards
and principles recognised by the international com-
munity in the field of human rights and ensures their
implementation and protection at the national level.

zakon.rada.gov.ua/laws/show/2136-20#Text.
hudoc.echr.coe.int/ukr?i=001-62147.
ukr?i=001-68376.

7 Ibidem, 1996.

8 Ibidem, 1996.

show/995_042#Text.

v014p710-04#Text.
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Furthermore, the analysis of the European Court’s judg-
ments can serve as a valuable source of information
and a basis for the development and improvement of
legislation aimed at protecting human rights. The use of
these sources helped to fulfil the purpose of this study,
as they provided the necessary legal framework, con-
text, and analytical data to understand and analyse the
issue of the right to work under martial law in Ukraine.

Results

The Constitution of Ukraine® affirms the significance of
the well-being, integrity, and security of citizens for so-
ciety. Ensuring the rights and freedoms of individuals
is a key function of the state that determines the future
of the country. It is important that the interaction be-
tween the citizen and the state is predominantly de-
termined by human rights and freedoms, and the rule
of the Constitution is one of the key components. This
is reflected in Article 3 of the Constitution of Ukraine’,
which confirms the importance of the choice of the
Ukrainian people and their future in the space of the so-
cial state. Article 43 of the Constitution® prescribes the
right to work as a fundamental human and civil right.
The Labour Code of Ukraine empowers employees to
exercise their labour rights but restricts employers. It
has been repeatedly emphasised that to implement the
idea of the rule of law, it is necessary that interactions
between the individual and the state are predominantly
determined by human rights and freedoms, while the
rule of the Constitution is one of the key components.

It was first prescribed in modern human rights
standards in the Universal Declaration of Human
Rights?’, the International Covenant on Economic, Social
and Cultural Rights'?, and the European Social Charter
(revised)!. This right is considered as an obligation of
the state to create conditions and mechanisms for its
implementation following international regulations.
According to the decision of the Constitutional Court
of Ukraine!?, the right to work is the ability of every
citizen to earn a living through work that they choose
or agree to freely. This right is guaranteed by the state,
which must ensure equality in the choice of profession

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

2 Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.

3 Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://
*Decision of the European Court of Human Rights No. 8919/80 “Van der Mussele v. Belgium”. (1983, November). Retrieved from https://
% Decision of the European Court of Human Rights No. 73316/01 “Siladin v. France”. (2021, April). Retrieved from https://hudoc.echr.coe.int/
¢ Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

9 Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.

1 International Convention on Economic, Social and Cultural Rights. (1973, October). Retrieved from https://zakon.rada.gov.ua/laws/

1 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.
12 Decision of the Constitutional Court of Ukraine No. 14-pn/2004. (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/
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and type of employment, as well as develop the system
of professional education and training, accommodating
the needs of society.

The full-scale invasion and introduction of martial
law in Ukraine by Presidential Decree No. 64/2022
dated 24 February 2022!, has created significant dif-
ficulties for the state and society in the field of legal
regulation. Until now, labour legislation, specifically
the Labour Code of Ukraine?, did not prescribe any par-
ticular rules concerning labour relations during martial
law. Therefore, in the first days of the war, the situation
was regulated by the general provisions of the Code. As
of 2024, one of the principal documents defining the
specifics of labour relations of employees of all enter-
prises, institutions, organisations in Ukraine, as well
as persons working under an employment contract
with individuals, in times of war is the Law of Ukraine
No. 2136-IX “On the Organisation of Labour Relations
in Martial Law”? dated 15 March 2022, which sets sub-
stantial restrictions for employees.

Raising living standards and social protection
standards to European levels is truly a crucial step
towards integration with the European Union, but
changes to the right to work in times of war can only
exacerbate Ukraine’s predicament, as they potentially
contradict the Constitution and European law. The right
to work, as defined in Article 1 of the revised European
Social Charter* includes the ability of workers to freely
choose their occupation and to receive sufficient and
fair remuneration for their work.

Article 43 of the Constitution of Ukraine®, Article 23
of the Universal Declaration of Human Rights¢, Article 1
of the European Social Charter (Revised)’, ratified by
Ukraine, declare the prohibition of forced labour, while
Article 8 of the Law of Ukraine No. 2136-IX® prescribes
restrictions on the right to work and the right to strike.
Furthermore, the Law of Ukraine No. 389-VIII° (Arti-
cle 8) prescribes the introduction of labour service for
able-bodied persons who are not involved in defence
work, do not take part in the protection of critical in-
frastructure, and are not employed during martial law.
This may include performing work related to defence
tasks and responding to emergencies that occurred
during martial law. Individuals can also be involved
in performing socially useful work aimed at meeting
the needs of the Armed Forces of Ukraine and other

zakon.rada.gov.ua/laws/show/64/2022#Text.

zakon.rada.gov.ua/laws/show/2136-20#Text.

zakon.rada.gov.ua/laws/show/2136-20#Text.

military formations, law enforcement agencies, and
civil defence forces. This can include protecting critical
infrastructure and ensuring the normal functioning of
the national economy, and it can be done without the
need for specialised training. Persons engaged in con-
scription are guaranteed to retain their previous places
of employment.

According to N.V. Kokhan (2022), solving socio-eco-
nomic problems in times of war requires that each
person carefully consider the aspects of security and
availability of work. In such times, each employee must
be ready to mobilise their strengths and skills to work
effectively, constantly improving their level of skills
in the field of work. The state is obliged to ensure the
highest level of security in the workplace, and employ-
ers should not restrict the labour rights of employees
during a period of military conflict.

The findings of the Institute for Economic Research
and Policy Consultations (2021) point to a link between
the war and a drop in household income. The military
conflict leads to a decline in production, destruction of
infrastructure and other economic obstacles, which di-
rectly affects the incomes of citizens. According to the
Ukrainian Institute for Demography and Social Studies,
the decline in the standard of living and quality of life in
Ukraine during the military conflict has become a factor
affecting the country’s overall social climate. The war
caused a considerable outflow of labour force from the
country. Many citizens are looking for opportunities to
earn money abroad due to job losses and general in-
stability in the country (Cherenko et al., 2023). Thus,
the justified focus of the state authorities in Ukraine on
the war has led to negative consequences: a decline in
the standard and quality of life, a drop in incomes, and
labour migration. This drastically reduces investment
and innovation activity, as well as the country’s overall
economic growth potential.

According to the Social Progress Index (2024), the
quality of life and income of the population in Ukraine
decreased by 11 points in the global ranking compared
to 2021. Together with the increase in labour migration
and the stable data on the employment of Ukrainians
abroad (Fig. 1), this dramatically reduces the country’s
overall economic growth potential. As of the beginning
of March 2023, more than one million Ukrainian refu-
gees out of about 4 million registered (50% of whom

! Decree of the President of Ukraine No. 64/2022 “On the Introduction of Martial Law in Ukraine”. (2022, February). Retrieved from https://

2 Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
3 Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://

* European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

® Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

© Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.

7 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

8 Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://

9 Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, April). Retrieved from https://zakon.rada.gov.ua/laws/show/389-1%#Text.
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are of working age) were employed in the EU. Analysing
the above data, it can be established that, overall, 50%
of Ukrainians of working age have found a job and as-
similated into the country of their residence, which is
consistent with the employment rates of such persons

Refugees of working age
who have never worked,
1.28 million, 26%

Refugees of working \
age who lost their jobs,
1.2 million, 24%
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in Ukraine. International law protects the labour rights
of such persons in terms of prompt payment of wages,
decent pay, protection against unlawful dismissal, bal-
ance between work and rest, etc., on a par with Ukrain-
ian law in times of peace.

Refugees of non-working
age, 2.48 million, 50%

Figure 1. Diagram of employment rates of the able-bodied population who were forced to go abroad
Source: compiled by the author of this study based on data from ILO (2022)

The main problem for the labour sector during
martial law is the possible risk of infringement of la-
bour rights, including freedom of work. According to
0.0. Konopeltseva (2016), for an employee, freedom of
labour means the ability to choose an employer (both
individual and legal entity), place of work, workplace,
job function, and receive remuneration accordingly.
For an employer, freedom of labour means the right to
freely select employees, set wages, conduct collective
bargaining and conclude collective agreements, adopt
local regulations within its competence and establish
employers’ associations. The principle of freedom of
labour, including the right to work, excludes the possi-
bility of forced labour, since in this case there can be no
talk of freedom of labour and the right to work, which
everyone has can choose or to which they agree with-
out coercion (Bozhko, 2018).

Within the framework of its international commit-
ments, Ukraine has accepted the obligation to refrain
from using any form of forced labour. This includes zero
tolerance for political pressure or the use of forced la-
bour as a means of punishment, mobilising labour for
economic development, maintaining labour discipline,
punitive measures for participation in strikes or other
forms of protest, and discrimination based on race, so-
cial or national origin, or religion against employees'.

The prohibition of forced labour is also prescribed
in Article 43 of the Constitution of Ukraine? however, it

hudoc.echr.coe.int/ukr?i=001-62147.

ukr?i=001-68376.
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does not apply to military or alternative (non-military)
service, and to work or service performed by a person
pursuant to a court verdict (decision) or following laws
on martial law or a state of emergency. Under martial
law, there is a need to distinguish between the inter-
pretation of the terms “forced” and “necessary” labour,
which can actually be applied in certain cases.

In its conclusions on Ukraine’s compliance with
Article 1 of the European Social Charter?, the Council
of Europe Committee stressed that any form of forced
or compulsory labour should be inadmissible*. For the
definition of such labour, the Committee refers to the
International Labour Organization’s Forced Labour
Convention® and the judgments of the European Court
of Human Rights in “Van der Mussele v. Belgium”® and
“Siladin v. France”’.

According to Article 4 of the European Convention®,
states shall be obliged to adopt and enforce laws that
punish slavery, servitude, and forced or compulsory la-
bour. It is vital to consider that these obligations should
be understood in the context of the Council of Europe
Convention on Action against Trafficking in Human Be-
ings. Labour exploitation, which includes forced labour,
slavery, and servitude, is one of the forms of exploita-
tion covered by the definition of human trafficking.

The Committee draws on the case law of the Eu-
ropean Court of Human Rights and international legal
instruments to interpret Article 1§2 of the European

! Convention of Forced or Compulsory Labour No. 29. (1956, August). Retrieved from https://zakon.rada.gov.ua/laws/show/993_136#Text.
% Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

3 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

* Conclusions of European Committee of Social Rights No. 2020/def/UKR/1/2/EN. (2021, January). Retrieved from https://hudoc.esc.coe.
int/eng#{%22sort%22:[%?22escpublicationdate%20descending%?22],%22escdcidentifier%22:[%222020/def/UKR/1/2 /EN%22]}.

% Convention of Forced or Compulsory Labour No. 29. (1956, August). Retrieved from https://zakon.rada.gov.ua/laws/show/993_136#Text.
¢ Decision of the European Court of Human Rights No. 8919/80 “Van der Mussele v. Belgium”. (1983, November). Retrieved from https://

7 Decision of the European Court of Human Rights No. 73316/01 “Siladin v. France”. (2021, April). Retrieved from https://hudoc.echr.coe.int/

8 European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004#Text.
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Social Charter!, which imposes on States Parties the ob-
ligation to effectively protect the rights of workers to
earn a living and to live in conditions of free occupation.
States Parties to the Charter have positive obligations
to introduce legislation to prevent forced labour and
other forms of labour exploitation, to protect victims,
and to investigate crimes of this kind.

At the same time, Ukraine has a labour duty estab-
lished at the legislative level. According to the Decree
of the Cabinet of Ministers of Ukraine No. 753 of 20112,
in areas where martial law has been declared, the mil-
itary command, jointly with other state bodies or in-
dependently, is entitled to impose labour service and
mobilise citizens to perform socially useful tasks. The
principal purpose of these duties is to carry out tasks
related to the defence of the country and emergency re-
sponse. The duration and remuneration of such tasks
are regulated by labour law. Within the framework of
these responsibilities, military commanders can use
the resources, property, and facilities of various enter-
prises, organisations, and individuals. Labour service
may be imposed on able-bodied persons who are not
involved in defence or rescue operations and who do
not work at enterprises, institutions, or organisations
to perform work related to the country’s defence. The
above creates the need to establish criteria for distin-
guishing between the concepts of “forced labour” and
“necessary labour”.

The conditions of martial law lead to the institu-
tionalisation of forced labour, which includes a system
of obligations imposed on citizens during a military
conflict. These responsibilities are defined and regu-
lated by the relevant legislation and involve the perfor-
mance of certain work in extraordinary circumstances,
mostly under the influence of regulatory pressure from
mandatory norms. In this context, the key point is the
observance of the legal grounds for the use of forced
labour during martial law. First of all, this concerns the
key legal aspect that defines the right to work through
the conclusion of an employment contract. As de-
fined in the Forced or Compulsory Labour Convention
No. 293, forced or compulsory labour is an activity that
is required of a person under the threat of punishment
for refusal to perform it. On the other hand, necessary
labour is legitimate and necessary, remaining free from
enslavement or coercion.

Notably, the basis of the necessary work is a per-
son’s inner conviction and desire to exercise their inal-
ienable natural right to work. At the same time, forced

zakon.rada.gov.ua/laws/show/2136-20#Text.

labour is manifested in interference with a person’s will
through legal pressure and the threat of punishment
for refusing to perform certain work. In wartime situa-
tions, voluntary work by volunteers who provide aid on
their own initiative and conviction can be considered
necessary labour. Therefore, within the meaning of the
Law of Ukraine “On the Legal Regime of Martial Law”*,
the mobilisation of persons to work by imposing labour
duty or other restrictions in the field of labour organi-
sation cannot be considered as forced labour. However,
it is crucial to strike a balance between the need to pro-
tect the state and ensure human rights, including the
right to freedom of work. Therefore, any restrictions on
this right must be substantiated and follow the princi-
ples of proportionality.

The current Labour Code of Ukraine® is somewhat
outdated and in some cases unable to resolve disputes
between employees and employers not only in wartime
but also in peacetime. Therewith, effective regulation of
labour relations requires a clear definition of the rights
and obligations of the main parties to these relations -
the employee and the employer or an authorised body,
whose relations are based on the correspondence of
the rights and obligations of one entity to the other. The
quality of the regulatory framework for labour rela-
tions depends on how effectively these actors exercise
their rights and fulfil their obligations according to the
constitutional right to work.

Certain provisions of the “martial legislation” are
quite modern and entitled to be interpreted in the new
Labour Code. Thus, the innovation of the aforemen-
tioned Law of Ukraine No. 2136-1X® is the expansion
of the rights of the parties to labour relations in the
context of freedom of contract - the right of the par-
ties to an employment contract to determine its form
independently (Part 1 of Article 2), as well as the in-
crease in the possibility of concluding fixed-term em-
ployment contracts (Part 2 of Article 2) and the pos-
sibility for the employee and employer to terminate
the employment contract at their own initiative at any
time without giving two weeks or two months’ notice
somewhat equalises the rights of the parties to the em-
ployment contract (Article 4). These provisions should
be viewed as adapted to the conditions of martial law.
The law also prescribes the possibility of transferring
an employee without their consent (Article 3), but this
does not limit their right to refuse to follow the em-
ployer’s order. Refusal may lead to termination of the
employment contract without any additional sanctions,

! European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

2 Resolution of the Cabinet of Ministers of Ukraine No. 573 “On Approval of the Procedure for Engaging Able-bodied Persons in Socially Useful
Work under Martial Law”. (2011, July). Retrieved from https://zakon.rada.gov.ua/laws/show/753-2011-%D0%BF#Text.

3 Forced or Compulsory Labor Convention No. 29. (1956, August). Retrieved from https://zakon.rada.gov.ua/laws/show/993_136#Text.

* Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, April). Retrieved from https://zakon.rada.gov.ua/laws/show/389-19#Text.
% Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.

¢ Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://
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coercion, or pressure. In the case of changes to the es-
sential terms and conditions of an employment con-
tract, the restrictions relate mainly to procedural issues
rather than to the substance of the rights to freedom
of work, prohibition of forced labour, and guarantees of
the right to freely dispose of one’s abilities to work and
choose one’s occupation.

According to the law, if it is not possible to pay sal-
aries due to military operations, such payments may be
suspended until the company can resume its core busi-
ness. Notably, from the standpoint of labour legislation,
a work stoppage caused by the lack of organisational or
technical capabilities necessary to perform work, force
majeure, or other circumstances is considered a peri-
od of downtime (according to Article 34 of the Labour
Code of Ukraine?).

This provision poses considerable risks for the
country in the context of armed conflict, as it is intri-
cately linked to the right to remuneration for work and
is recognised in leading international documents. Spe-
cifically, Article 23 of the Universal Declaration of Hu-
man Rights? guarantees the right to just and sufficient
remuneration to ensure a decent living for the worker
and their family. Furthermore, States Parties recognise
the right of everyone to just and equitable conditions
of work, including adequate remuneration, which shall
be ensured as a minimum for all workers. In addition,
Article 7 of the International Covenant on Economic,
Social, and Cultural Rights® guarantees the right to just
and satisfactory conditions of work, including the right
to fair remuneration for work performed. The Interna-
tional Labour Organization Convention No. 100* de-
clares the right to equal pay for equal work without any
form of discrimination, while the International Labour
Organization Convention No. 131° recognises the right
to remuneration for work and other social security as
a basic human right. Article 4 of the European Social
Charter® also defines the right to fair working condi-
tions, including fair remuneration for work.

According to O.E. Kostyuchenko (2019), by reveal-
ing the essence of the terms “fair working conditions”
and “fair remuneration”, the international communi-
ty seeks to achieve working conditions that not only

show/995_042#Text.

praci-pro-vstanovlennya-minimalnoi-zarobitnoi-plati-z-osoblivim.

govtrack.us/congress/bills/93 /hjres542 /text.

content/pkg/PLAW-106publ398/pdf/PLAW-106publ398.pdf.

Law Journal of the National Academy of Internal Affairs, 14(3), 55-65

Cherevko IS

provide employees with conditions for their existence,
but also contribute to their comprehensive personal
development. This ultimately underlies further so-
cio-economic progress of society as a whole.

The Law’s provisions on restrictions on collective
bargaining agreements during martial law (Article 11)
should also be critically assessed. The partnership
between employees and employers is a key compo-
nent of social management of labour relations, which
includes collective responsibility and interaction be-
tween both parties to achieve common and mutually
beneficial goals and results. The influence of trade un-
ions and social dialogue on the state and on the obser-
vance of guarantees is of great significance. They will
also influence the struggle for social change (Kyrylov &
Cherevko, 2023). Thus, the termination of the collective
agreement carries the risk of violating the labour rights
of employees, specifically, remuneration, which, under
martial law, will lead to a decrease in the level of income
of the population and increase the unemployment rate.

A detailed comparative analysis with analogous
foreign regulations can help to identify common and
different aspects. In the United States of America, for in-
stance, martial law is governed by federal laws such as
the War Powers Resolution’ and the National Defense
Authorization Act®. These laws may impose restrictions
on the right to work during a military conflict, specif-
ically regarding the preservation of jobs and working
conditions. According to C.L. Fisk (2021), martial law
can create difficult conditions for employees, including
issues of job security, working conditions and wages. In
this context, labour legislation can provide not only a
model, but also certain tools to protect workers’ rights,
including mechanisms to stabilise jobs in case of mo-
bilisation, protection against arbitrary detention, and
guarantees of safety in the workplace. Furthermore,
organisational measures, such as the right to strike or
negotiations with employers to protect the rights of
employees in wartime, may be important. French leg-
islation, specifically the Labour Code of France’ and the
Defence Code of France!?, prescribes a special status
of employees during wartime, which guarantees them
protection of their rights to wages, working conditions,

! Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
2 Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.
3 International Convention on Economic, Social and Cultural Rights. (1973, October). Retrieved from https://zakon.rada.gov.ua/laws/

* Convention of the International Labor Organization No. 100 “On Equal Remuneration for Men and Women Workers for Work of Equal Value”.
(1951, June). Retrieved from https://zakon.rada.gov.ua/laws/show/993_002#Text.

® Convention of the International Labour Organisation No. 131 “On the Fixing of Minimum Wages with Special Reference to Developing
Countries”. (1970, June). Retrieved from https://vk24.ua/regulations_and_jurisprudence/konvencii/konvenciya-mizhnarodnoi-organizacii-

¢ European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.
7 Federal Law of United States of America No. 50 USC 1541-1548 “War Powers Resolution”. (1973, November). Retrieved from https://www.

8 Public Law of United States of America No. 106-398 “National Defense Authorization Act”. (2001, October). https://www.govinfo.gov/

° Labor Code of France. (2024, April). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006072050/.
10 Defence Code of France. (2024, May). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006071307/.
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and job security. In Germany, the right to work un-
der martial law is regulated by the laws “On Working
Time”! and “On the Participation of Soldiers™?, which
prescribe compensation and aid to employees who may
be affected by the conflict.

Discussion

The observance of the right to work in times of war has
been the subject of research by many researchers who
have come to analogous conclusions on the need to fol-
low international law in Ukrainian legislation during
the war, but each of them has a different emphasis and
approach to the problem. T. Rutherford (2024) exam-
ines the impact of martial law on labour relations in
the United States of America, focusing on federal laws
governing this area. The researcher points to the re-
strictions on the right to work during military con-
flicts and the need to protect workers’ rights in these
circumstances. One of their proposals is to include
provisions in federal legislation that guarantee the
preservation of jobs and working conditions for em-
ployees during wartime. The researcher also recom-
mends developing mechanisms to stabilise jobs in case
of mobilisation and to protect workers from arbitrary
detention. Furthermore, Rutherford also highlights the
significance of organisational measures, such as the
right to strike or bargaining with employers, to protect
workers’ rights during wartime. This opinion cannot
be fully agreed with, as even peaceful gatherings can
pose a risk to life in conditions of danger, which is un-
acceptable to the legislator. It is advisable to establish
alternative forms of strike action, such as mediation,
the use of IT technologies, and making silent strikes
available in the form of work stoppages with proposals
to the employer online.

Analogously, J.-P. Le Crom (2019) focused on the
dynamics of labour relations in France during the war-
time period. The researcher analysed a series of meas-
ures aimed at protecting wage rights, working condi-
tions, and job security in this period of uncertainty.
J.-P. Le Crom’s (2019) main proposals included amend-
ing legislation to provide greater flexibility in regulat-
ing labour relations during the war and effective pro-
tection of employees’ rights in a changing environment.
Furthermore, the researcher recommended developing
mechanisms for resolving labour conflicts and ensur-
ing effective monitoring of the observance of work-
ers’ rights during wartime to ensure their adequate
implementation and protection. Notably, flexibility in
labour relations in times of crisis is key to respecting
employees’ rights. To this end, the author recognises
that variations in the conclusion and termination of an
employment contract, as well as changes to its terms

and conditions, are appropriate, modern, and promis-
ing in peacetime.

At the same time, C. Schmidt (2005) studied the im-
pact of martial law on labour relations in Germany. The
researcher stressed the need to provide compensation
and support to employees affected by the military con-
flict. One of the key proposals was to include provisions
in the legislation aimed at providing compensation and
support to these workers. Furthermore, Schmidt rec-
ommended developing mechanisms to stabilise jobs in
case of mobilisation and ensure safety at the workplace
under martial law. The researcher also emphasised the
significance of effective control over the observance of
workers’ rights during a military conflict and suggested
employing the practices of other countries in this area
to improve the situation in Germany. It is worth agree-
ing with the researcher and emphasise the importance
of effective monitoring of the observance of workers’
rights during military conflict and suggest using the
practices of other countries to improve the situation in
the country under study:.

Ukrainian scholars, specifically M. Mendzhul &
A. Kalko (2022), point to the significance of maintain-
ing flexibility in the regulation of labour relations dur-
ing a military conflict. They consider changes that re-
strict workers’ rights, but at the same time believe them
necessary for the functioning of the economy and job
security. Researchers propose to amend the legislation
with a provision on the possibility of cancelling the sus-
pension of an employment contract by an employee.
This will provide employees with greater flexibility in
restoring their jobs after the end of martial law. They
are also developing a specific provision on the cancel-
lation of the suspension of an employment contract,
which may improve the situation for employees during
the military conflict.

Therewith, it is important to emphasise the signif-
icance of respecting the fundamental principles of la-
bour law and calls for any restrictions to be temporary
and reasonable during this period. The study focuses on
the observance of the leading principles of labour law,
such as freedom of work and prohibition of discrimi-
nation in the labour sphere, identifies restrictions that
may arise in a time of war and calls for the temporary
nature of these restrictions to further restore the econ-
omy and develop the state. It also points to the need for
changes in the legislation on remuneration and control
over the observance of workers’ rights during wartime.

Analogous conclusions on the vital aspects of hu-
man and civil rights observance in wartime have been
made by Y. Matvieieva (2023), who emphasises the
significance of effective protection of human and civil
rights in the context of military conflict. The researcher

! Law of Federal Republic of Germany No. I 1170 “On Working Time”. (1996, May). Retrieved from https://www.gesetze-im-internet.de/

arbzg/BJNR117100994.html.

2 Law of Federal Republic of Germany No. 12065 “On the Participation of Soldiers”. (2016, August). Retrieved from https://www.gesetze-im-

internet.de/sbg 2016/BJNR206510016.html.
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stresses that without a proper mechanism for exercis-
ing these rights, they become declarative and have no
real value for people. Y. Matvieieva (2023) also notes
the need to punish those responsible for violating inter-
national law and to protect against the aggressor coun-
try’s encroachment on territorial integrity. At the same
time, the present study highlighted the significance of
an effective mechanism for monitoring the observance
of employees’ rights in the context of military conflict
and proposed a series of practical measures, such as
monitoring and supervision of enterprises, develop-
ment of mechanisms for resolving labour disputes and
use of the practices of other countries in this area.

Conclusions

The study analysed the legal regulation of the right to
work during military operations and martial law. The
use of specialised scientific methods helped to thor-
oughly analyse the regulations and international stand-
ards, compare approaches to this issue in different
countries, and help systematise and summarise exist-
ing data, which offered a better insight into the prob-
lematic and allowed formulating recommendations for
future research and legal solutions. The analysis of the
European Court of Human Rights judgments provided
an important legal basis for understanding and analys-
ing the problem.

It was found that martial law has a substantial im-
pact on labour relations in Ukraine. On the one hand,
temporary measures were introduced to protect work-
ers’ rights and stability in the labour market. On the
other hand, there are numerous violations of labour
rights. The study stated that under martial law, the state
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is not entitled to restrict the right to work, but in com-
pliance with the principle of proportionality - any such
restrictions must be substantiated, temporary, and pro-
portionate to the purpose they pursue. Thus, the state’s
defence cannot be built on human rights violations; the
right to work must be guaranteed at all times.

The study emphasised the need for constant moni-
toring and updating of the legislation regulating labour
relations in wartime, accommodating changes in the
situation and needs of society. Only through continu-
ous improvement and adaptation of the legal frame-
work can the effective protection of employees’ rights
and stability and order be ensured during a period of
military conflict. The proposed recommendations can
serve as a basis for improving the labour legislation of
Ukraine and ensuring stability in the labour market un-
der martial law. For further research in this area, it is
advisable to focus on the analysis of labour rights vio-
lations, the development of new control mechanisms,
and the study of the impact of martial law on gender
equality in the labour market.

In the context of analysing the right to work under
martial law in Ukraine, it is important to consider the
effectiveness and efficiency of the existing mechanisms
for monitoring the observance of these rights to ensure
the implementation of the regulations governing labour
relations during the period of military conflict.
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AHoTauia

[IpaBo Ha mpaLo € 0AHUM i3 PyHJaMeHTaTbHUX NPaB JIOJWHH, FAPAHTOBAHUX MIXKHAPOJAHUMHU JOKyMEHTaMHU
Ta KOHCTUTYLiAAMU 6isbLIOCT] KpalH, cepes ikux YkpaiHa. [IpoTe yMoBU 1 06MeKeHHS, 1110 CTOCYIOThCS IpaBa
Ha MpaLl0 B yMOBaX BOEHHOI'O CTAHY, MOXYTb 3MiHIOBAaTUCS. Y 3B’s13KY 3 ITOCTiIHHOI0 3arp0o3010 He3a/1eKHOCT]
YkpaiHy, a TakoXK »KUTTIO Ta 3/[0pOB’10 Il rpoMa/isiH, pery/Ir0BaHHS TPY/LOBUX BiIHOCHH iCTOTHO BiJjpi3HAETbCS
Bii MUPHOTO 4acy, 1[0 NOTPeOye HayKOBOro OGI'PYHTYBaHHA. MeTo10 po6GOTH 6yJI0 OKpecJeHHS OCHOBHHUX
HOpPM TPYAOBOI'0 IpaBa ILI0A0 BTiJIEHHS 0CO0O0I0 MpaBa Ha Mpalo BiMOBiAHO A0 coLia/bHO-MPaBOBOTO
COpsAMYBaHHA [JiSJIbHOCTI Jiep»KaBd B YMOBaX NpPaBOBOI'0 PEXWUMY BOEHHOIO CTaHy. Y CTaTTi 3acBij4eHO
BaXKJIMBICTb 3abe3nedyeHHs CTabiJbHOCTI ¥ 6e3neky B yMOBax BOEHHOTO CTaHYy, OZJHAK aKIeHTOBAHO Ha
TUMYacoBOCTI 0OMeXYyBaJIbHUX 3axoJiB. Byso o6rpyHToBaHO BaroMe 3HayeHHs 36epexeHHs 6GaJsiaHCy
MiX iHTepecaMu po6OTOZABIB i Mpal[iBHUKIB, & TaKOX PO3BUTKY TPYAOBOT0 3aKOHOJABCTBA, 1106 BOHO
BpaxoByBaJio crnenudiky cutyauii miJy yac BoeHHOro KoHJikTy. [IpaBa JIloJUHU He MOXYTb OYTH HOpYILIEeH]
AK Y MAPHUH, TaK i y BOEHHHUH Yac. HaBnaky, Aep:kaBa NOBUHHA CTBOPIOBATHA YMOBH /ISl BI/IBHOTO PO3BUTKY
nparyi, peasizauii norexuiany jroauHu. Ha ocHOBi dopMaIbHO-IOPUUYHOTO aHAJi3y 3aKOHO/JaBCTBA YKpaiHU
BOEHHOI'0 4acy, MOPiBHAHHA Pi3HUX HOPMATHMBHO-NPAaBOBUX JOKYMEHTIB I HAyKOBUX NMO3UIIA BUCBITJIEHO
npo6JieMHi acCeKTH JOTPUMaHH KOHCTUTYLiHHOro paBa Ha nparo. ChopMy/IboBaHO Bi/[TOBi/IHI BUCHOBKHY,
AKl OKpec/JII0Th IPUANYHI LUIAXU JOCATHEHHs 6aslaHCcy iHTepeciB po60TO/aBIsl Ta NpaliBHUKA, a TAaKOXK
BU3HA4Y€HO MpPOMNOo3uLii 3 yJOCKOHAa/IeHHs 3aKOHO/AaBCTBa. 3alpONOHOBAHI B CTATTi peKoMeHAalil MOXYThb
6yTH BUKOPHCTaHi 3aKOHO/aBLIeM [JIs1 BIOCKOHAJIEHHSI YUHHOTO TPYZ,0BOT0 3aKOHO/AaBCTBA YKpaiHU
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