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Abstract

Therelevance of this study lies in the need to improve the legal mechanisms for combating gender-based violence
against the background of the increasing number of military conflicts in the world, which create favourable
conditions for the latter. The purpose of this study was to analyse the regulatory provisions of international
legislation and the practices of certain European countries in preventing manifestations of hatred based on
sex and gender and combating domestic violence through criminal law measures. It was stated that legal
standards defined by the regulations of international organisations, international treaties, and conventions
underlie national and regional standards for combating domestic and gender-based violence. International
legal principles of gender equality are defined by the regulatory framework of the United Nations, the Council
of Europe, the European Union, and the Organisation for Security and Cooperation in Europe, and other global
and European organisations. Human rights provisions recognised by the member states of these organisations
through bilateral and multilateral treaties and implemented through ratification are the basis for the formation
of national internal standards of the rights of women, children, and persons of all genders. The study concluded
that national standards for guaranteeing and protecting human rights in the field of gender equality constitute
an implementation of international standards and pan-European provisions, and their implementation
in Ukrainian legislation can ensure sufficiently complete and effective implementation of legal measures to
combat domestic and gender-based violence. The ideas formulated in this study are aimed at finding more
effective criminal law means in lawmaking and law enforcement activities

Keywords:
international legal mechanism for combating gender-based violence; European standards; gender-based
violence; prevention of domestic violence; restrictive measures

Article’s History:
Received: 28.04.2024
Revised: 04.08.2024
Accepted: 27.08.2024

Suggest Citation:

Vartyletska, 1., & Shapovalova, A. (2024). International legal standards and practices of European countries in combating domestic and gender-
based violence . Law Journal of the National Academy of Internal Affairs, 14(3), 22-32. doi: 10.56215/naia-chasopis/3.2024.22.
‘Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
BY Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

D Law Journal of the National Academy of Internal Affairs, 14(3), 22-32


https://orcid.org/0000-0002-3447-0567
https://orcid.org/0009-0007-8072-9764

Introduction

According to the latest report published by the Interna-
tional Institute for Strategic Studies in London (2023),
there are 137 active military conflicts in the world. One
of the largest and longest-lasting is the military con-
flict in Ukraine, which has been suffering from Russia’s
armed aggression since 2014, fighting for the sover-
eignty of the state and the freedom of Ukrainians. At the
same time, along with the urgent problems of ensuring
defence capability and protecting national sovereignty,
the task of protecting human rights, ensuring rights for
every person regardless of gender, guaranteeing equal
opportunities for women’s participation in all spheres
of public and private life, including through the applica-
tion of criminal law measures, is critical for the Ukrain-
ian state. The war, internal displacement of numerous
citizens, as well as the migration of millions of people
around the world, mostly women and children, to the
European Union, have provoked a considerable number
of cases of gender-based violence in its most grave and
dangerous manifestations. Among other things, an ex-
tremely sensitive issue has arisen of combating domes-
tic violence, manifestations of cruelty towards children
and women.

In legal science, considerable attention is paid to
the establishment and development of international
legal standards and national legal systems for respond-
ing to the phenomena of domestic and gender-based
violence, which are perceived as negative in the public
eye. Scientists analyse all possible means of prevention
and counteraction consolidated in various sectors and
institutions of the legal systems of individual countries.
Thus, M. Naumenko (2023) addressed the issues of
civil law protection of persons from domestic violence,
N. Gridina (2020) focused on the problem of combating
gender-based violence in terms of administrative legal
regulation. 0. Dmytrashchuk (2021) chose the prob-
lematic of preventing domestic violence by the National
Police of Ukraine as an area of scientific research. Ana-
lysing the state and legal aspect of preventing domestic
violence, O. Yevdokimova (2021) states that in Ukraine,
the system of state protection of human rights and free-
doms requires regulation and implementation of effec-
tive mechanisms, which can be fully agreed with.

In researching the practices of criminal law coun-
teraction to gender-based violence and domestic vi-
olence, lawyers see a special role for further imple-
mentation of international legal standards. Therewith,
0. Stepanenko et al. (2023) addressed the desirable
areas for further development of international legal
regulation of such counteraction both in Ukraine and
in other countries. M. Bakayim (2021) shares an anal-
ogous opinion, emphasising the significance of consid-
ering international standards and foreign practices in
combating domestic violence.

A prominent place in theoretical studies is occupied
by the significance of the European Court of Human
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Rights judgments in ensuring international standards
for combatingvarious manifestations of violence. Specif-
ically, supporting the unity of international law in com-
bating domesticviolence, E.Demir (2021) addressed the
increasing role of the European Court of Human Rights,
which expands the possibility of protecting victims of
domestic violence. V. Blaker Strand (2020) expressed
an analogous position, emphasising the importance of
integrating the regulatory framework of the European
Court into the provisions of the European Convention
on Human Rights. And such opinions are quite fair.

Researchers of the areas of legal counteraction to
domestic and gender-based violence in the national
criminal legislation of individual states also stress the
issues of lawmaking and law enforcement that are im-
portant for analysis. Specifically, according to A-K. Wolf
& M. Werner (2021), international and European con-
ventions and treaties are important in shaping German
criminal law aimed at protecting the rights of victims
of gender-based sexual violence and domestic violence.
However, not all problems have been overcome yet and
the current German legislation does not fully follow in-
ternational standards. Notably, analogous problematic
provisionsare inherentin Ukrainian criminallegislation.

Along with the analysis of international human
rights law in general, the research of legal scholars is
devoted to a wide range of issues, which are significant
in terms of content and areas of regulation. Therewith,
researchers analyse the national legislation of many
countries that regulates criminal law measures to com-
bat domestic and gender-based violence, addressing
the need for legal protection of victims of violence.
Thus, along with the opportunities offered by the intro-
duction of criminal law measures and their undoubted
demand, C. Barrington et al. (2022) note the desire of
states to overcome economic insecurity as one of the
ways to prevent violence against women. Considering
the problem of protecting children as victims of domes-
tic violence, I. Ismaidar & R. Rahmayanti (2023) point
to the mandatory combination of legal, including crim-
inal law, and social measures to counteract such vio-
lence. Particular attention is drawn to the significance
of providing medical care and shelter, while respecting
the confidentiality of the victim's identity.

The diversity of these areas of research and the the-
oretical provisions formulated by both domestic and
foreign lawyers indicates the importance of the issues
raised and confirm the need for further investigation on
ways to counter domestic and gender-based violence.
Despite the considerable number of theoretical studies
and scientific publications devoted to the development
of ways and forms of implementation of international
legal standards, this issue requires priority attention
of domestic lawyers. More efforts should be made to
scientifically analyse the theoretical and practical fac-
tors that will contribute to the wider implementation
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of both these standards and the positive experience of
many countries in reducing the impact of domestic and
gender-based violence on society in Ukraine.

The purpose of this publication was to analyse
the problematic issues of implementation of interna-
tional legal standards and to consider the practices of
other countries in lawmaking in combating domestic
and gender-based violence, with the subsequent for-
mation of theoretically substantiated conclusions and
recommendations for improving the current criminal
legislation, the provisions of which prescribe liability
for domestic violence and dangerous manifestations of
gender-based violence.

Materials and Methods

To fulfil the purpose and solve the stated tasks, consid-
ering the specifics of the subject under study, the fol-
lowing methods were employed: terminological, sys-
temic-structural, formal-logical, and comparative. The
terms “domestic violence” and “gender-based violence”
were studied using the terminological method. The sys-
temic-structural method allowed for a comprehensive
theoretical analysis of the legal acts of international
law, Ukrainian legislation, and national legislation of a
series of other countries for the purpose of consistent
systematisation of such standards and legislative in-
novations. Using the formal-logical method, the study
described the specific features of formation of crimi-
nal law provisions regulating liability for domestic and
gender-based violence in the Criminal Code of Ukraine
(the CCU). The chosen methods created the basis for
a comprehensive, logically structured analysis of the
socially dangerous phenomenon of gender-based and
domestic violence in terms of social response and de-
terrence by legal means.

Thetheoretical framework of this study included the
findings of researchers and lawyers from Ukraine and a
series of other countries. In preparing this study, the pro-
visions of legislative acts were used - criminal law provi-
sions that prescribe liability for gender-based violence,
domestic violence in Article 126-1 of the CCU? Laws of
Ukraine “On Ensuring Equal Rights and Opportunities
for Women and Men”3; “On Principles of Preventing and
Combating Discrimination in Ukraine”*; Law of Ukraine
No. 2227-VIII dated 6 December 2017%; Law of Ukraine
No. 2229-VIII® as well as a series of other regulations.

2 Ibidem, 2001.
zakon.rada.gov.ua/laws/show/2866-15#Text.

from https://zakon.rada.gov.ua/laws/show/2866-15#Text.

gov.ua/laws/show/2229-19.

Based on the results of the study of these legis-
lative acts, the study concludes that the above-men-
tioned regulations adopted over a period of almost
two decades reflect the stages of a consistent legisla-
tive process of implementing international norms of
human rights and freedoms protection into the nation-
al legal system of Ukraine. Their provisions provided
legal regulation for the country’s state policy on ensur-
ing equality between women and men in all spheres
of political, social and economic life, preventing and
combating gender-based violence, and countering any
form of gender discrimination.

Results and Discussion

Gender-based violence is widespread in the world in
its various forms. In Ukraine, an analogous tendency to
commit such dangerous acts is observed. In 2023, the
National Police of Ukraine received more than 291,000
reports of domestic violence. The number of criminal
proceedings opened over these facts was almost twice
as high as in 2022 (Department of Communication of
the Ministry of Internal Affairs of Ukraine, 2023). Ac-
cording to the Ministry of Health, in 2023, 18% of wom-
en and girls aged 15 to 49 in Ukraine experienced in-
timate partner violence (All-Ukrainian action..., 2023).
The considerable social danger of this phenomenon is
also evidenced by the number of people convicted by
Ukrainian courts for domestic violence. While in 2019
courts considered 227 proceedings with convictions
for domestic violence, in 2023 the number of people
found guilty was 1,537. In 2024, 138,745 offenders
were brought to administrative responsibility under
Article 173-2 of the Code of Ukraine on Administra-
tive Offences’ (Judicial power of Ukraine, 2024). In
2020, 96,257 people in this category were identified,
in 2021 - 104,928, which indicates a steady upward
trend in recorded cases of domestic violence. There-
with, these data do not fully reflect the negative trends
in domestic violence due to the impossibility of suffi-
ciently recording socially dangerous manifestations
of violence in the frontline and temporarily occupied
territories, as noted by researchers at the JurFem Ana-
lytical Centre (2022).

It is fair to say that the current state policy of
Ukraine in the field of prevention and containment of
domestic and gender-based violence is characterised

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3 Law of Ukraine No. 2866-1V “On Ensuring Equal Rights and Opportunities for Women and Men”. (2005, September). Retrieved from https://
* Law of Ukraine No. 5207-VI “On Principles of Prevention and Counteraction of Discrimination in Ukraine”. (2012, September). Retrieved
5 Law of Ukraine No. 2227-VIII “On Amendments to the Criminal and Criminal Procedural Codes of Ukraine for the Purpose of Implementing
the Provisions of the Council of Europe Convention on the Prevention of Violence Against Women and Domestic Violence and Combating
These Phenomena”. (2017, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2227-19.

¢ Law of Ukraine No. 2229-VIII “On Prevention and Combating Domestic Violence”. (2017, December). Retrieved from https://zakon.rada.

7 Code of Ukraine on Administrative Offences. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/show/80731-10#Text.
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by constant innovations and implementation of the
most effective programmes and measures. The country
has created a multidisciplinary legislative framework
focused on this task, and the development of a system
for the prevention of gender-based and domestic vio-
lence is based on international standards and interna-
tional practices.

Ensuring gender equality through counteracting
such forms of violence as domestic and gender-based
violence is a vital area of Ukraine’s state policy in its
development for a significant period!. Furthermore, it
is necessary and crucial to implement state response
measures to protect the rights and interests of vic-
tims of domestic violence and gender-based violence
(GBV). The state aims to develop and implement a pro-
gramme of social and legal response to domestic or
gender-based violence to prevent and counteract these
phenomena?.

The process of implementing the principle of gen-
der equality in international law was initiated by the
UN Charter, which, among other fundamental prin-
ciples, proclaimed the equality of men and women,
stressing that there should be no restrictions on the
rights of women and men to take part in the activities
of all organs and structures of the UN itself®. The prin-
ciple of equality between men and women was further
developed in the International Covenant on Civil and
Political Rights and the International Covenant on So-
cial, Economic and Cultural Rights of 1966*, as well
as in other fundamental regulations of international
law. International legal standards for combating do-
mestic and gender-based violence have been further

show/728-2018-%D1%80#Text.

show/995_042#Text.
ips.ligazakon.net/document/MU79K04R.
rada.gov.ua/laws/show/995_507#Text.

rezolyuciya-radi-bezpeki-oon-1325.

from https://zakon.rada.gov.ua/laws/show/995_794#Text.

publications/MDGs%Z20Ukraine/202010/2020ukr.

ips.ligazakon.net/document/MU79K04R.
rada.gov.ua/laws/show/995_507#Text.
documents/show/165261-165261.

laws/show/995_004#Text.
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implemented through the adoption of a considerable
number of regulations aimed at combating violence
against women specifically. Such is the 1979 UN Con-
vention on the Elimination of All Forms of Discrimina-
tion against Women?®, the 1995 Beijing Declaration and
Platform for Action®, the Resolution 1325, adopted by
the Security Council on October 31, 2000 and a series
of others”®%1%11 Each of these documents emphasis-
es the critical and urgent dangers of discrimination
based on sex and gender. Thus, it is emphasised that
countries have obligations to take the necessary meas-
ures to eliminate discriminatory phenomena, any re-
strictions based on gender, and equality of women in
political, economic, social, and other spheres of public
life'?; to introduce the concept of gender equality at
the legislative level'3. The UN Declaration on the Elim-
ination of Violence against Women, adopted in 19931,
which, among other provisions, recognises that such
violence is a powerful social factor that helps to keep
women in a subordinate position compared to men.
At the same time, it records the intensification of
discriminatory processes in the societies of different
countries through the introduction of legislative regu-
lations and social norms.

The Council of Europe also carries out quite effec-
tive work in the field of human rights protection, gen-
der equality, empowerment, and protection of women’s
interests, which has resulted in the adoption of a con-
siderable number of regulations in EU member states
and beyond. The European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms?®, as
well as the European Social Charter?¢, the Declaration

! Decree of the President of Ukraine No. 722/2019 “On the Goals of Sustainable Development of Ukraine for the Period Until 2030”. (2019,
September). Retrieved from https://www.president.gov.ua/documents/7222019-29825.

2 Decree of the Cabinet of Ministers of Ukraine No. 728 “The Concept of the State Social Program for the Prevention and Counteraction of
Domestic Violence and Gender-Based Violence for the Period Until 2025”. (2018, October). Retrieved from https://zakon.rada.gov.ua/laws/

3 United Nations Charter. (1945, June). Retrieved from https://www.un.org/ru/about-us/un-charter/full-text.
*International Covenant on Social, Economic and Cultural Rights. (1966, December). Retrieved from https://zakon.rada.gov.ua/laws/

% United Nations Convention on the Elimination of All Forms of Discrimination against Women. (1979, December). Retrieved from https://
¢ Beijing Declaration. Adopted at the Fourth World Conference on the Status of Women. (1995, September). Retrieved from https://zakon.
7 Resolution of Security Council No. 1325 “Women, Peace, Security”. (2000, October). Retrieved from https://nssu.gov.ua/genderna-rivnist/

8 Resolution of Security Council No. 1820. (2008, June). Retrieved from https://regulation.gov.ua/documents/id72982 /goals.
? Optional Protocol to the 1999 Convention on the Elimination of All Forms of Discrimination against Women. (1999, October). Retrieved

12 United Nations Millennium Declaration. (2000, September). Retrieved from https://www.undp.org/sites/g/files/zskgke326/files/
11 United Nations General Assembly Resolution No. 70/1 “Transforming our world: The 2030 Agenda for Sustainable Development”. (2015,
September). Retrieved from https://ips.ligazakon.net/document/MU15167.

12 United Nations Convention on the Elimination of All Forms of Discrimination against Women. (1979, December). Retrieved from https://
13 Beijing Declaration. Adopted at the Fourth World Conference on the Status of Women. (1995, September). Retrieved from https://zakon.
1*The Declaration on the Elimination of Violence Against Women. (1993, December). Retrieved from https://zakononline.com.ua/

15 Convention on the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://zakon.rada.gov.ua/

6 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.
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on Equality between Women and Men' and a series of
others can be considered the fundamental regulatory
document of the Council of Europe that laid the founda-
tion for legal and social standards of equality.

The Committee of Ministers and the Parliamenta-
ry Assembly of the Council of Europe have developed
and adopted numerous conventions and recommen-
dations that promote the implementation of gender
equality standards in Europe. Thanks to the imple-
mentation of these documents in the national legis-
lation of European countries, including Ukraine, they
help to combat domestic and gender-based violence.
The concepts were gradually formed, the content of
socially dangerous manifestations was defined, spe-
cifically, the terms “violence against women”, “gen-
der-based violence”, “sex-based violence” were legis-
latively consolidated, while at the same time the above
terms were distinguished.

At the same time, despite certain shortcomings
in the existing legislation, specifically criminal law,
Ukraine has built a fairly effective and comprehensive
system of legal regulation of social relations in the area
of ensuring equal rights and freedoms of Ukrainians
regardless of sex and gender. It includes a set of inter-
related and interconnected legislative provisions that
are intended to ensure the effectiveness of state and
social institutions and to fill it with binding regulations
and measures of legal responsibility. The structure of
the regulatory framework is based on the fundamental
principles of equality of rights, freedoms, and oppor-
tunities, without any preferences, exclusions, or re-
strictions based on sex or gender. Equality of men and
women in the political, economic, social, and cultural
spheres of public life is guaranteed by Article 24 of the
Constitution of Ukraine?.

The practical implementation of these principles
is ensured by the adoption of the above-mentioned
laws of Ukraine. The basic provisions of the Council of
Europe Convention on preventing and combating vio-
lence against women and domestic violence (Istanbul
Convention of 2017%) were implemented by the Law of
Ukraine No. 2227-VIII*. Each of the laws consistently
provides legal regulation and characterisation of such
socially dangerous phenomena as discrimination and
its various manifestations, gender-based discrimination

https://zakon.rada.gov.ua/laws/show/994_903#Text.

https://zakon.rada.gov.ua/laws/show/994_001-11#Text.

5Ibidem, 2017.

7 Ibidem, 2001.

rezolyuciya-radi-bezpeki-oon-1325.

and violence, sexual harassment, and domestic vio-
lence. Thus, to implement international legal provi-
sions, the Law of Ukraine No. 2227-VIII dated 6 De-
cember 2017° amended a series of articles of the
Criminal Code of Ukraine regulating liability for crim-
inal offences against human life and health, as well as
against sexual freedom and sexual inviolability. This
law criminalises the manifestations of such socially
dangerous phenomena as domestic violence and co-
ercion into marriage (Articles 126-1 and 151-2 of the
CCU)®. In addition, to prevent and counteract possible
forms of violence in the family and kinship circle, in-
cluding gender-based violence, all forms of violence
against women, the CCU’ has been supplemented
with provisions on the implementation of restrictive
measures against perpetrators of domestic violence,
as well as criminal liability for failure to comply with
restrictive measures, restrictive orders, or failure to
complete a programme for offenders.

Furthermore, legislators in Ukraine are focusing on
the implementation of a series of other crucial interna-
tional legal acts, such as UN Security Council Resolution
1325 on Women, Peace, and Security, based on which
the National Action Plan was developed and approved?.
The document sets out to protect citizens from any
form of violence and discrimination based on gender,
and to ensure effective social and legal practices to pre-
vent domestic and gender-based violence. The decision
taken by Ukrainian legislators to introduce the National
Plan, as well as a considerable number of others, clearly
confirm the practice of interpenetration of various el-
ements of the criminal legal system of Ukraine and its
supplementation with provisions and requirements of
international legal standards, as well as the practices of
lawmaking in other countries.

Along with the analysis of international legislation,
the provisions of which have created the basis for the
implementation of an effective domestic system of leg-
islative provisions to combat gender-based and domes-
tic violence, it is necessary to investigate the terms used
to describe these socially dangerous phenomena. The
definition, characterisation, and interpretation of the
terms “gender-based violence” and “domestic violence”
according to international standards and in their regu-
latory descriptions deserve theoretical reflection. The

! Declaration of the Committee of Ministers of the Council of Europe on the Equality of Women and Men. (1988, November). Retrieved from

% Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/.
3 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence. (2022, June). Retrieved from

* Law of Ukraine No. 2227-VIII “On Amendments to the Criminal and Criminal Procedural Codes of Ukraine for the Purpose of Implementing
the Provisions of the Council of Europe Convention on the Prevention of Violence Against Women and Domestic Violence and Combating
these Phenomena”. (2017, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2227-19.

¢ Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

8 Resolution of Security Council No. 1325 “Women, Peace, Security”. (2000, October). Retrieved from https://nssu.gov.ua/genderna-rivnist/
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Council of Europe Convention (Istanbul Convention)?
identifies the following forms of violence against wom-
en: domestic violence, various forms of sexual violence,
rape, and forced marriage. This Convention has become
the basis for criminalising a series of socially dangerous
acts that are manifestations of gender-based violence.
Gender-based violence is also defined in the Guidelines
for Integrating Gender-Based Violence Interventions in
Humanitarian Action (Inter-Agency Standing Commit-
tee, 2015).

In describing gender-based violence, researchers
refer to the concepts prescribed in the above-men-
tioned international regulatory documents and scien-
tific publications. Lawyers in Ukraine have analysed the
content and features of the legal concepts of “domestic
violence” and “gender-based violence”. M. Kachyns-
ka (2020) points out that gender-based violence is any
form of violence that is motivated and conditioned by
the interpersonal relations between men and wom-
en based on their gender. O. Dudorov & M. Havro-
nyuk (2019) define this type of violence through such
types of its manifestations as domestic violence, rape,
sexual harassment. It is worth supporting the opinion
of M. Repan & L. Panchenko (2022) that in defining the
content of this violence, it is necessary to speak of vio-
lence as violence committed against a person because
of their gender. Admittedly, gender-based violence is
manifested in the offender’s socially dangerous behav-
iour towards persons of a different gender or gender
identity from the offender. T. Pertseva et al. (2021) offer
a description of the content of psychological violence as
a sign of domestic violence. The researchers consider
threats of non-physical punishment, humiliation of hu-
man dignity, and deliberate devaluation of the victim’s
role and place in the relationship with the abuser to be
its most common manifestations. Therewith, research-
ers suggest that psychological violence is more common
in the behaviour of women, who in such circumstances
act as abusers towards their husbands, partners, and
children, parents, and other family members.

While not defining a generalised concept or char-
acterisation of the phenomenon, the Council of Europe
Convention on preventing and combating violence
against women and domestic violence (Istanbul Con-
vention)? lists a variety of dangerous acts that can be
considered forms of gender-based violence in their
various manifestations. The articles of the Convention
define them in general terms as: physical violence;

https://zakon.rada.gov.ua/laws/show/994_001-11#Text.
2 Ibidem, 2022.

zakon.rada.gov.ua/laws/show/2866-15#Text.

https://zakon.rada.gov.ua/laws/show/994_001-11#Text.
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psychological; sexual; economic; and domestic vio-
lence. In different circumstances, and in different ways,
gender-based violence is fulfilled through the commis-
sion of socially dangerous acts, which are formalised as
follows: persecution; rape; sexual harassment; female
genital mutilation; forced sterilisation; forced abortion;
forced marriage. Cases of sexual harassment, when
committed through threats or intimidation, can also be
considered a manifestation of gender-based violence?.

According to the results of the study of concrete ar-
eas of Ukrainian law enforcement and their compliance
with international and European legal standards for
combating these types of violence, it should be noted
that there is no such term as “gender-based violence” in
the criminal legislation of Ukraine. The terms “domes-
tic violence”, “family violence”, and “sex-based violence”
are used in criminal law. Also, the terms “physical and
mental violence” are commonly used. With the supple-
mentation of the Code of Ukraine on Administrative Of-
fences with norms in Parts 1.15, 39-1 and 173-2, the
term “gender-based violence” was introduced into the
legal vocabulary*.

Most of the acts mentioned in the Istanbul Conven-
tion are criminalised by Ukrainian criminal legislation.
Thus, the consolidation of coercion to marry in Arti-
cle 151-2 of the CCU® as an independent component
of coercion to marry, as well as a series of others, is
the result of the implementation of the provisions of
Council of Europe Convention No. 2319-IX of 2022°.
Furthermore, the Convention addresses the prevalence
in different countries of such a socially dangerous phe-
nomenon as forced marriage, which is primarily associ-
ated with discriminatory attitudes towards women and
disregard for women'’s interests and rights in society.
G.G. Zhukovska et al. (2020) highlighted coercion into
marriage and marital relations, including deprivation
of liberty in the family in the content of gender-based
violence, considering women as victims of such coer-
cion. Along with the significance of legal measures to
counteract any form of gender-based violence, the re-
searchers also point to the urgent need to build public
rejection of violent models of family and cohabitation
relationships. 1. Vasylkivska (2022) considers such
negative socially dangerous phenomena as gender ine-
quality and gender discrimination as the basis for gen-
der-based violence, specifically, forced marriage.

Gender-based violence is counteracted by imple-
menting a system of necessary preventive measures

! Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence. (2022, June). Retrieved from

3 Law of Ukraine No. 2866-1V “On Ensuring Equal Rights and Opportunities for Women and Men”. (2005, September). Retrieved from https://

*Law of Ukraine No. 1604-1X “On Amendments to the Code of Ukraine on Administrative Offenses Regarding Strengthening Liability for
Domestic Violence and Gender-Based Violence”. (2021, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1604-20#Text.

® Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

¢ Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence. (2022, June). Retrieved from
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that have been defined in the legislation of a series of
European countries and Ukraine. States are looking for
their own ways to minimise the negative impact of var-
ious manifestations of gender-based and domestic vio-
lence on society. And these innovations are becoming
the subject of scientific research. Thus, O. Dmytrash-
chuk (2020) addressed the introduction of a rule on the
right of Austrian law enforcement officers to forcibly
evict offenders from their place of residence together
with victims of violence, and to impose a ban on ap-
proaching this place. L. Ostapchuk (2023) noted that
Belgian legislation prescribes a temporary ban on the
abuser’s residence in the same apartment as the victim
of domestic violence as a restrictive measure, which
justifiably results in the need to implement the positive
practices of other countries in Ukrainian legislation and
law enforcement practice. It is worth agreeing with the
opinion of U. Mytnyk (2019), 0. Lomakina (2020), V. La-
dychenko et al. (2021) that the practices of countering
legal measures, introduction of restrictive measures in
the legislation of the United Kingdom, Greece, Spain,
Germany, the Republic of Poland, and other European
countries is also interesting for legislators and law en-
forcement agencies of Ukraine.

At the beginning of the first decade of the 21 cen-
tury, a series of European countries introduced qualita-
tive innovations in legislation aimed at ensuring gender
equality and protecting women'’s rights from all forms
of discrimination. These are the amendments to the leg-
islation of the Republic of Lithuania that have been in-
troduced to implement the above principle. Thus, a new
wording of the Law of the Republic of Lithuania “On
Equal Opportunities” was adopted’. And changes and
amendments to it continue to be introduced constantly.

The process of lawmaking is tireless. At any stage
of development of social processes, there is both crim-
inalisation and decriminalisation of various phenom-
ena and acts, which is determined by the dynamics
of socially dangerous acts and the intensity of their
occurrence in the behaviour of citizens. The team of
lawyers who worked on the draft of the new Crim-
inal Code of Ukraine (Draft of the new Criminal Code
of Ukraine, 2024) proposes to transfer concrete crim-
inal offences from the current CCU to the future one,
which prescribe liability for various manifestations of
gender-based violence. These are, specifically, the pro-
posed Article 4.5.4. Rape, 4.5.5. Acts of a sexual nature
without sexual penetration, 4.6.4. Domestic violence. A
new interpretation of the criminal offence is proposed
by Article 4.5.7. of the Draft “Inducement of a child aged
14 to 18 to engage in sexual activity with a third party”.

The provision proposed in the Draft Criminal Code
on liability for “forcing or inducing a woman to remove
or mutilate her genitals” (Article 4.5.9 of the Draft CCU)
may be an innovation for the criminal legislation of
Ukraine. This innovation raises a lot of questions. Thus,
criminalised dangerous conduct is quite common in
certain countries and among some peoples. This prac-
tice is mainly recorded in the countries of the African
continent. However, it is necessary to answer the ques-
tion of whether these phenomena are relevant or wide-
spread in Ukrainian society. There are no such cases
in the culture of Ukrainian society or in the worldview
of Ukrainians, which calls into question the appropri-
ateness of this rule. On the contrary, there are grounds
to state that the proposed criminalisation of this act
cannot be considered a positive step in ensuring effec-
tive counteraction to gender-based violence, as not all
forms of such violence prescribed in international legal
acts require criminalisation in Ukrainian legislation.

It is also important to address the shortcomings of
lawmaking practice that can be observed in the work of
Ukrainian legislators. An example of such a shortcom-
ing is the merely partial resolution of the issue of imple-
menting the recommendations made on 2 June 2017 by
the European Commission against Racism and Intol-
erance (ECRI). In its recommendations, the ECRI sug-
gested that Ukraine should include in the CCU, as an
aggravating circumstance, the motive for committing
an unlawful act related to a person’s sexual orienta-
tion or gender identity (Conclusions of the Commission
against Racism..., 2020). On 2 June 2020, the ECRI stat-
ed that the CCU? does not contain provisions that would
establish liability for incitement to hatred or violence
motivated by intolerance of a person’s sexual orienta-
tion or gender identity.

Admittedly, Item 3 of Part 1 of Article 67 of the CCU?
recognises the commission of a criminal offence on the
grounds of sexuality as an aggravating circumstance.
This is the only circumstance in the article of the Gener-
al Part of the CCU that can be considered as indicating
the commission of an unlawful act because of a person’s
gender, and thus increases criminal liability. However, it
cannot be argued that there is no other legal protection
for a person based on their sexual orientation or gender
identity in the CCU. And the opinion of the researcher
L. Matveeva (2020), who believes that the Ukrainian
legislator has ignored the above recommendations of
the European Commission, is only partially agreed with.

To confirm this opinion, it is worth referring to a
series of articles of the Special Part of the CCU. Thus,
Part 2 of Article 127 of the CCU* refers to torture

! Law of the Republic of Lithuania No. VIII-947 “On Equal Opportunities for Women and Men”. (1998, December). Retrieved from https://e-
seimas.Irs.It/portal/legalAct/1t/TAD/488fe061a7c611e59010bea026bdb259#:~:text=Article%201.&text=0f%20the%20Law-,1.,t0%20

marital%200r%?20family%20status.

2 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3 Ibidem, 2001.
*Ibidem, 2001.
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committed for the purpose of discrimination. The pro-
vision singles out the commission of such an act for
reasons of racial, national, or religious intolerance®.
The norm does not include other motives or disclo-
sure of motivation based on affiliation, specifically,
gender or sexual orientation. At the same time, the
content of motivation on the grounds of discrimina-
tion involves any form or method of restricting human
rights, freedoms, and opportunities, including on the
grounds of sex, sexual orientation, or gender identity.
Criminal liability for discriminatory acts can be dis-
cussed in the context of the norm that defines liability
for violation of equality of citizens based on their race,
nationality, region, religious beliefs, disability, and
other characteristics. Part 1 of Article 161 of the CCU?
describes various forms of restriction of rights, as well
as different privileges based on gender and, what is
notable, on other grounds, as a sign of the objective
side of this criminal offence. The content of such signs
that lead to any restriction of the rights, freedoms, or
interests of a person based on their sexual orientation
or gender identity may constitute the offences under
consideration.

Researchers’ remarks are also observed in the
analysis of domestic violence in terms of the charac-
teristics of the criminal offence. Thus, V. Melyankov &
G. Usatiy (2020) believe that domestic violence, when
committed through economic violence, cannot in all
cases be classified as criminal offences that infringe
on the life and integrity of a person. At the same time,
they propose criminalising domestic violence as an in-
dependent criminal offence when committed against a
child. While there is some support for the legal opin-
ion that the victim of violence should be defined as an
object of economic interest, the proposal to include an
independent offence in the CCU cannot be supported.
This legislative innovation seems unnecessary and in-
sufficiently substantiated. It would be more logical and
necessary to add a qualifying feature to Article 126-1 of
the CCU - commission of an act against a child. It would
be appropriate to supplement this article with Part 2 -
“Domestic violence against a minor under the age of 14
to 18” and Part 3 - “Domestic violence against a minor
under the age of 14",

Thus, the analysis of international legal acts shows
their significant impact on determining the vectors of
legal policy in Ukraine to achieve the goal of gender
equality, on the formation of legal standards in lawmak-
ing and law enforcement to effectively combat domestic
and gender-based violence. A comparison of the legis-
lative provisions of Ukraine and some European coun-
tries on the prevention of domestic violence shows that
Ukrainian legislators have successfully implemented
criminal law measures.
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Conclusions

The results of the analysis of international legal acts,
certain acts of legislation of European countries, and
provisions of Ukrainian legislation on preventing and
combating gender-based and domestic violence allow
concluding that this task stays one of the critical ones
in Ukraine today. The state policy in the field of com-
bating the social phenomenon of domestic violence is
implemented through the introduction of legislative
provisions and regulatory requirements to overcome
social problems that give rise to domestic and gen-
der-based violence. One of the key objectives of such a
policy is to introduce effective criminal and other types
of legal liability, apply restrictive measures, restraining
orders, and develop effective programmes for offend-
ers. The implementation of these areas of state poli-
cy is ensured by the implementation of international
legislation, the adoption of positive foreign practices
through the development by Ukrainian legislators and
the use by Ukrainian law enforcement officers of the
most effective and efficient legal measures and social
and public influence. Legal response measures play
an essential role in the implementation of the mod-
ern paradigm of combating gender-based and domes-
tic violence. The most repressive among them are the
measures of criminal legal influence provided for in
the norms of both the General and Special Parts of the
Criminal Code of Ukraine.

A comparison of the legislation of Ukraine and a
series of European countries on the prevention of do-
mestic violence suggests that Ukrainian legislators
have a positive practice of implementing regulatory
measures of a criminal law nature, restrictive civil law
orders, and social programmes for offenders. It is note-
worthy that the criminal legislation of Ukraine includes
a series of restrictive measures for perpetrators of
domestic violence, which are analogous to the special
measures to combat domestic violence widely used in
European countries, such as a ban on cohabitation in
places where victims of domestic violence are staying;
a ban on approaching the victims within a controlled
distance, as well as a ban on any form of communica-
tion (correspondence, telephone calls, and other means
of establishing contact), etc. It was stated that an ef-
fective measure to prevent domestic violence in most
European countries is the application of restrictive
measures against the offender, specifically, the forced
removal of the offender from the victims’ place of resi-
dence, a ban on communication, and the establishment
of any contact between the offender and the victims.

The scientific analysis of the legal means of eradi-
cating gender-based and domestic violence in terms of
implementation of international legal standards and in-
troduction of modern European practices in overcoming

I ! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2 Ibidem, 2001.
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these socially negative phenomena confirms the need  Ukrainian legislators and lawyers of other European
for prompt improvement of the provisions of Ukrainian  countries for ways to overcome the socially dangerous
criminal legislation regulating liability for domestic vi-  phenomena highlighted above.

olence and gender-based violence, which will facilitate

their effective and efficient application in law enforce-
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AHoTauia

AKTyanbHICTb AOCJiPKEHHsI MOJIATAE B HEOOXIZAHOCTI BJOCKOHAJ/IEHHsI IMPAaBOBUX MeXaHi3MiB 60pOThHOU 3
reH/IepHO 3YMOBJIEHHM HAaCUJIbCTBOM Ha TJIi 36i/blIeHHs KiJIbKOCTi BiHCbKOBHUX KOHQJIIKTIB y CBITi, 110
CTBOPIOIOTDb CIPUSATJIMBI yMOBH /151 OCTAaHHbOTO. MeTa cTaTTi - 3AiiCHeHHS aHa/1i3y HOpPMaTHUBHUX M0JIOXKEHb
MiXKHApOJHOTO 3aKOHO/ABCTBA, JJOCBi/ly OKpeMHUX EBPONENChKUX KpaiH i3 3armo6iraHHs BUsiBaM HEHABUCTI 3a
O03HaKaMH CTaTi ¥ resjepa, NpoTu/ii JOMallHbOMY HACHJbCTBY i3 3aCTOCYBaHHSAM 3aXOAiB KpUMiHaJIbHO-
MpaBOBOr0 XapakTepy. ByJo KOHCTaTOBaHO, 1[0 MpPaBOBi CTaHAAPTH, BU3HAYeHI HOPMATHBHUMHU aKTaMH
MiDXKHapOAHUX OpraHisalfii, Mi>kHapoJHHUMH JJOrOBOPAMHU ¥ KOHBEHIiIMH, € 6a3UCOM [/ HAI[iOHAJbHUX i
perioHaJIbHUX CTAHZAPTIB NPOTUAIl JOMAIIHBOMY Ta TeHJEepPHO 3YMOBJIEHOMY HAaCUJbCTBY. MixXHapogHi
MpaBOBi MOCTy/JIaTU TeHJepHOI PiBHOCTI € BH3HAYEeHUMH HOPMaTHBHOW 6a3oi0 Opranizanil 06’egHaHUX
Hauiit, Pagu €Bponu, EBponeiicbkoro Coro3y Ta Opranisariii 3 6e3neku Ta crniBpo6iTHUITBA B EBPOII, iHIIHUX
CBITOBUX i €BpOINENCbKUX OpraHi3alii MOJIOXKEeHHS 1100 NMpaB JIIOAWHY, BU3HAHI JepKaBaMU-YYaCHULISIMU
[UX OpraHizaliil NIIJISXOM YKJaZdaHHS [JBOCTOPOHHIX Ta 06araTOCTOPOHHIX JOrOBOpiB, iMIlJIeMeHTOBaHi
yepe3 paTudikariro, € ocHOBOIO A5 GOpPMyBaHHS HalliOHAJbHUX BHYTPILIHIX CTaHAAPTIB NpaB >KiHOK,
JiTel, oco6u HezanexHo BiJ cTaTi. CGopMy/IbOBaHO BUCHOBOK, 1[0 HalliOHAJIbHI CTaHAApPTHU rapaHTyBaHHS
Ta 3aXUCTy NpaB JIOAUHU Yy cdepi reHpepHoi piBHOCTI € BOPOBAPKEHHSAM MDKHApPOAHHUX CTAaHAAPTIB i
3araJlbHOEBPONENCBKHUX MOJI0XKEHB, IX YIIPOBa/PKeHHS B yKpalHCbKe 3aKOHO/,aBCTBO MOKe JO0CTaTHbO NOBHO U
edekTHBHO 3a6e3MeyyBaTH peasisalio NPaBOBUX 3aX0/iB MPOTH/IT JOMAalTHbOMY Ta reH/IePHO 3yMOBJIEHOMY
HacuibcTBY. ChopMyiboBaHi B cTaTTi iel cnipsiMoBaHi Ha MOIIYK Ai€BilINX 3ac06iB KpUMiHaJIbHO-IIPABOBOIO
XapaKTepy B 3aKOHOTBOPYOCTI Ta NPaB03aCTOCOBHIN JisIJIbHOCTI

Knioyosi cnosa:
MDXXHapOAHO-NIPAaBOBUM MeXaHi3M NPOTHU/il HACUJIbCTBY 332 03HAKOIO CTaTi; 3araJlbHOEBPOIENCHKI CTaHAAPTH;
HAaCHUJIbCTBO 32 03HAKOIO CTAaTi; 3an06iraHHs JOMalllHbOMY HaCUJIbCTBY; 0OMEXYBaIbHi 3aX0/1U1

D 32 Law Journal of the National Academy of Internal Affairs, 14(3), 22-32



https://orcid.org/0000-0002-3447-0567
https://orcid.org/0009-0007-8072-9764

