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Abstract

The relevance of the study lies in the systematic analysis of the criminal procedural legislation of Ukraine
based on the requirements of international treaties, the consent to be bound by which was granted by the
Verkhovna Rada of Ukraine, and in the definition of theoretical and practical problems, without overcoming
which the procedural activity of the prosecution during the serving of a written notice of suspicion to a person
whose place of residence and/or stay is in the temporarily occupied territories in Donetsk and Luhansk
regions, will not meet the tasks of criminal proceedings and guarantees defined by international treaties.
Ways to overcome this practical problem are proposed. The purpose of the study is to analyse the specific
features of legal regulation of notification of suspicion to a person whose location is established, whose place
of residence and/or stay is located in the temporarily occupied territories in Donetsk and Luhansk regions,
and to highlight actual theoretical and practical problems that arise during the serving of a written notice
of suspicion to a person who is located in the temporarily occupied territories in Donetsk and Luhansk
regions. Methodological tools were chosen considering the set goal, the specific features of the object and the
subject of research. During the research, a system of methods of scientific cognition was used: formal logic
(abstraction, analogy, deduction, induction, synthesis) to clarify the content of the question under study;
system analysis - to formulate research conclusions and outline areas for improving the criminal procedure
legislation of Ukraine; theoretical - in the process of research of scientific and educational literature. Based
on the results of the conducted research, the conclusions were formulated: 1) since the obligation to serve
a written notice of suspicion as an integral component of the implementation of notification to a person
of suspicion is assigned to the prosecution, in the case of establishing information about the location of
a person whose place of residence and/or stay is in the temporarily occupied territories in Donetsk and
Luhansk regions, it is the state of Ukraine that should take all available measures to promote and protect
the rights of citizens in the temporarily uncontrolled territory, by applying the investigator, prosecutor of
the provisions of Section IX of the Criminal Procedure Code of Ukraine; 2) if the prosecution establishes
information about the location of a person whose place of residence and/or stay is on the temporarily
occupied territories in Donetsk and Luhansk regions, the investigator, prosecutor is obliged to apply to
the Russian Federation with a request for international legal assistance to perform certain procedural
actions, namely, serving a person with a notice of suspicion, since the Russian Federation exercises
“effective control” in the temporarily occupied territory of Ukraine, in connection with which it is obliged
to guarantee the implementation of Art. 1 of the Convention; 3) the procedure for reporting suspicion to
a person who is in the temporarily occupied territories in Donetsk and Luhansk regions, requires legal
improvement by making appropriate changes to the Criminal Procedure Code of Ukraine or special laws.
It is necessary to consider the practice of the European Court of Human Rights and the requirements of
international treaties, the consent to be bound by which was granted by the Verkhovna Rada of Ukraine
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Introduction

Eight years have passed since the entry into force
of the Criminal Procedure Code (CPC) of Ukraine
No. 4651-VI of April 13, 2012 [1]. During this peri-
od, the new CPC of Ukraine has undergone numer-
ous changes and additions, including the institution
of notification of suspicion and its integral compo-
nent - the serving of a written notice of suspicion.
This was due to the new conditions of socio-politi-
cal, military, and economic orientation, which made
it necessary to introduce concepts into the proce-
dural legislation that had not yet been regulated.

Despite the substantial achievements of re-
searchers, constantly investigating the problems of
the practical application of the norms of the CPC of
Ukraine [1] and suggesting ways to improve them
to harmonise them with other national legal insti-
tutions and European standards, in the vast major-
ity of cases they remain without the attention of
the legislator. Instead, changes are made without
considering the positions of specialists and system
analysis with other institutions of criminal proce-
dure legislation of Ukraine [1]. This practice does
not contribute to improving the standards but rais-
es new questions for specialists and researchers
that require further scientific understanding and
identification of ways to solve them.

The purpose of the study is to conduct a com-
prehensive scientific analysis of the criminal pro-
cedural legislation of Ukraine in terms of the pro-
cedural activities of the prosecution when serving
suspicion to a person whose location is established,
whose place of residence and/or stay is in the tem-
porarily occupied territories in Donetsk and Lu-
hansk regions; clarification of current theoretical
and practical problems regarding the serving of a
written notice of suspicion to a person who is in
the temporarily occupied territories in Donetsk and
Luhansk regions, and compliance of current legis-
lation with the provisions of international treaties,
consent to be bound by which is provided by the
Verkhovna Rada of Ukraine.

Results and Discussion

Following amendments to the code of Criminal
Procedure of Ukraine, in accordance with the Law
of Ukraine “On amendments to the criminal and
Criminal Procedure Codes of Ukraine regarding
the inevitability of punishment for certain crimes
against the foundations of national security, pub-
lic security, and corruption crimes” of October 7,
2014, No. 1689-VII [2], which introduced the form
of criminal proceedings in the absence of a suspect
or accused (in absentia), the concept of the suspect
was expanded (a person towards whom a notice of
suspicion was drawn up, but it was not served to
them due to the failure to establish the location of
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the person, but measures were taken to serve in the
manner provided for CPC of Ukraine for serving no-
tifications). These changes have caused additional
problems in the enforcement of the institution of
notification of suspicion.

Since the actual problems of applying such
new legislation as the acquisition of the status of
a suspect by a person whose location has not been
established, but measures have been taken to serve
in the way provided for by the CPC of Ukraine [1]
for serving messages, were the subject of previous
publications, the purpose of this study is to choose
the specific features of the legal regulation of noti-
fication of suspicion to a person whose location is
established, whose place of residence and stay is
located in the temporarily occupied territories in
Donetsk and Luhansk regions.

Based on a systematic analysis of Art. 42, 276,
278 of the CPC of Ukraine [1], provide the serving
of a notice of suspicion, and not its delivery in any
way. Therewith, Art. 278 of the CPC of Ukraine [1]
provides that if such serving is impossible - in the
manner provided for by this Code for the serving
of notifications. Only one case of impossibility of
such serving has been identified - failure to serve
a notice of suspicion to a person due to failure to
establish the person's location (Art. 42 of the CPC
of Ukraine). Therefore, if the location of a person
is established, namely, the prosecution has informa-
tion about the place of work, place of residence or
temporary stay of the person, then it is impossible
to serve them with a notice of suspicion in the way
provided for by the CPC of Ukraine for serving noti-
fications. Therefore, if the investigator or prosecu-
tor has established information about the location
of a person, then, considering the content of part 1
of Art. 42 of the CPC of Ukraine [1], measures can-
not be taken to serve them in the manner provided
for by the CPC of Ukraine for serving messages. The
“general” procedure for a personal (direct) serving
of a written notice of suspicion to such a person is
subject to application.

However, in practice, there are cases of es-
tablishing the location of a person whose place of
residence and/or stay is located in the temporari-
ly occupied territory of Ukraine, namely in certain
territories in the Donetsk and Luhansk regions, the
factual access to which is restricted.

When investigating the issue of how a notice
of suspicion should be served if the prosecution es-
tablishes information about the location of a person
whose place of residence and/or stay is located in
the temporarily occupied territories in the Donetsk
and Luhansk regions, it is necessary to consider the
following. According to Art. 1 of the Law of Ukraine
“On the specific features of national policy to ensure
the state sovereignty of Ukraine in the temporarily
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occupied territories in Donetsk and Luhansk re-
gions” of January 18, 2018, No. 2268-VIII (hereinaf-
ter - Law No. 2268-VIII) [3], temporarily occupied
territories in Donetsk and Luhansk regions on the
day of adoption of this law are recognised as parts
of the territory of Ukraine, within which the armed
formations of the Russian Federation and the oc-
cupation administration of the Russian Federation
have established and exercise general control. The
borders and list of districts, cities, towns and villag-
es, parts of their territories temporarily occupied
in Donetsk and Luhansk regions are determined by
the President of Ukraine on the recommendation of
the Ministry of Defence of Ukraine, prepared based
on proposals of the General Staff of the Armed Forc-
es of Ukraine [3], 2018. The decree of the President
of Ukraine “On the borders and list of districts, cit-
ies, towns and villages, parts of their territories
temporarily occupied in Donetsk and Luhansk re-
gions” dated February 7, 2019, No. 32/2019 [4]
approved the borders and list of districts, cities,
towns and villages, parts of their territories tem-
porarily occupied in Donetsk and Luhansk regions.
According to Art. 2 of Law No. 2268-VIII [3], the le-
gal status of the temporarily occupied territories in
Donetsk and Luhansk regions, the Autonomous Re-
public of Crimea and the city of Sevastopol, and the
legal regime in these territories are determined by
this Law, the Law of Ukraine “On ensuring the rights
and freedoms of citizens and the legal regime in the
temporarily occupied territory of Ukraine”, other
laws of Ukraine, international treaties, the consent
to be bound by which is granted by the Verkhovna
Rada of Ukraine, principles and norms of interna-
tional law. Within the temporarily occupied terri-
tories In the Donetsk and Luhansk regions, there
is a special procedure for ensuring the rights and
freedoms of the civilian population, defined by this
Law, other laws of Ukraine, international treaties,
the consent to be bound by which was granted by
the Verkhovna Rada of Ukraine, and principles and
norms of international law.

In addition, paragraph 1 of part 1 of Art. 5 to-
gether with paragraph 1 of part 1 of Art. 6 of Law
No. 2268-VIII [3] stipulates that to ensure the state
sovereignty of Ukraine in the temporarily occupied
territories in the Donetsk and Luhansk regions,
state authorities and their officials, acting on the
basis, within the limits of their powers and in the
manner provided for by the Constitution and laws
of Ukraine, take measures to protect the rights and
freedoms of the civilian population. The main areas
of protecting the rights and freedoms of the civilian
population in the temporarily occupied territories
in the Donetsk and Luhansk regions are the protec-
tion of fundamental political and civil human rights
and freedoms.

The Russian Federation, as an occupying state,
in accordance with the IV Hague Convention on the
laws and customs of war on land and its annexe (the
regulation on the laws and customs of war on land of
October 18,1907, the Geneva Convention for the pro-
tection of the civilian population in the time of war of
August 12, 1950 [5], and the additional protocol to
the Geneva Conventions of August 12, 1950, regard-
ing the protection of victims of international armed
conflicts (Protocol I), of June 8, 1977) is responsible
for violating the protection of the rights of the civil-
ian population (part 2 of Art. 7 of Law No. 2268-VIII).

Therewith, Law No. 2268-VIII [3] does not
define a special procedure for ensuring the rights
and freedoms of Ukrainian citizens living in the
temporarily occupied territories in Donetsk and Lu-
hansk regions, in terms of the procedure for crim-
inal proceedings, however, considering Art. 2, the
provisions of Law No. 1207-VII [6], Art. 12 of which
defines a special procedure for ensuring the rights
and freedoms of Ukrainian citizens living in the
temporarily occupied territory, regarding the pro-
cedure for criminal proceedings, should be applied.
According to this article of Law No. 1207-VII [6],
the special procedure involves only the issues of
determining jurisdiction and certain aspects of the
implementation of a special pre-trial investigation
or special judicial proceedings, and not the proce-
dure for conducting a pre-trial investigation in gen-
eral, which is conducted according to the general
rules established by the CPC of Ukraine [5]. There-
fore, since neither Law No. 2268-VIII [3] nor Law
No. 1207-VII [6] establish the specific features of
criminal proceedings when reporting suspicion to
a person whose place of residence or stay is located
in the temporarily occupied territories in Donetsk
and Luhansk regions, the general rules for report-
ing suspicion to a person established by the CPC of
Ukraine should be applied.

In terms of the impossibility of taking mea-
sures to serve a notice of suspicion in the way pro-
vided by the CPC of Ukraine [1] for serving messag-
es, if the prosecution has established information
about the location of a person, namely the place of
residence and stay of which is located in the tempo-
rarily occupied territories in Donetsk and Luhansk
regions, which are an inseparable part of the terri-
tory of Ukraine, the serving of a notice of suspicion
must be conducted directly.

However, the direct serving by an investigator
or prosecutor of a notice of suspicion to a person in
the temporarily occupied territory of Ukraine is hin-
dered by high risks of certain negative consequences
for officials of the prosecution, which cannot be pro-
portional to the purpose of ensuring the rights and
freedoms of citizens, in terms of the proper imple-
mentation of the notice of suspicion. The practice of
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law enforcement of such legal relations has shown
that the prosecution actively uses the method of in-
forming a person of suspicion by sending a notice
of suspicion by mail, with a declared value, a list of
the attachment, and notification of serving [7]. By
examining judicial practice, it was established that
investigative judges generally share this position of
the prosecution [8].

In addition, a common behaviour of the prose-
cution in the analysed category of criminal proceed-
ings is:

- application of the procedure for handing proce-
dural documents to a suspect under Art. 297-5 of the
CPC of Ukraine [1];

- sending a written notice of suspicion to the em-
bassy of the Russian Federation in Ukraine;

- failure to take any actions aimed at serving the
person with a written notice of suspicion.

These approaches are groundless, erroneous, and
contrary to the tasks and general principles of crim-
inal proceedings.

First, the norms of the CPC of Ukraine [1] al-
low sending a notice of suspicion by means of postal
communication in certain cases. Therewith, such a
procedure is exclusive, it is applied only if it is im-
possible for the prosecution to serve a notice of sus-
picion on the day of its compilation. It is clear that
such impossibility of serving should be objectively
justified, and the investigator, prosecutor, guided by
the principle of publicity, should take all measures to
establish the exact location of the person and con-
duct (if reasonably possible) personal serving of the
notice of suspicion to the person.

In any case, the prosecution's performance of
the obligation to serve a notice of suspicion in the
manner provided for the serving of notifications is
an activity with the purpose to achieve a certain re-
sult - obtaining this written procedural decision by
a person and is not an activity with a “formal com-
position”. An analysis of the provisions of the CPC
of Ukraine gives grounds to assert that sending a
notice of suspicion to a person by means of postal
communication will meet the requirements of the
CPC of Ukraine only if such a person receives it per-
sonally. This additionally certifies the provision of
part 1 of Art. 136 of the CPC of Ukraine [1], accord-
ing to which the proper confirmation of a person's
receipt of a summons or acquaintance with its con-
tent in another way is the signature of the person on
receipt, in particular on a postal message, a video
recording of the serving of the summons to the per-
son, any other data confirming the fact of serving
the summons to the person or acquaintance with
its content [9]. Therefore, only the fact of sending
a notice of suspicion by mail, and confirmation of
receipt of a postal item by one of the persons listed
in part 1 of Art. 135 of the CPC of Ukraine [1], is not

Law Journal of the National Academy of Internal Affairs, 20(2), 64-72

Atamanov I

proof of proper serving of a notice of suspicion to a
person. Thus, a person acquires the status of a sus-
pect from the moment of serving of a postal item to
them personally, and not from the moment of send-
ing such notification by the prosecution, so only af-
ter that the investigator or prosecutor can enter in-
formation about the notification of suspicion in the
Unified Register of pre-trial investigations.

A similar opinion is advocated for by N.A. Lu-
gina [9], who claims that “served” does not mean
“received”, and therefore, it is advisable to consider
the requirements for proper confirmation of receipt
or acquaintance by a person with the content of the
notice of suspicion in another way.

The approach to determining the moment
when a person is notified of suspicion without con-
sidering the fact that receiving written notice of sus-
picion contradicts the principle of the rule of law,
distorts the essence of the institution of notification
of suspicion, and may actually deprive or restrict a
person in the exercise of the right to be immediately
and in detail informed in an understandable matter
about the nature and reasons of the charge brought
against them (subparagraph “a” of paragraph 3 of
Art. 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms of November 4,
1950 No. 995_004 (hereinafter referred to as Con-
vention) [5] and be clearly and promptly notified
of their rights provided for by law, and receive their
explanations (paragraph 2 of part 3 of Art. 42 of the
CPC of Ukraine).

According to the standards of proper notifica-
tion of a person of suspicion developed by the Euro-
pean Court of Human Rights (ECHR), it is not suffi-
cient that the information is only provided in writing,
the authorities must take all reasonable measures
to ensure that the suspect has been notified of their
right to defence and, as far as possible, understood
the consequences of their conduct during interro-
gation (decision in “Pishchalnikov v. Russia” case of
24 December 2009 [10].

Art. 17 of the Law of Ukraine “On the enforce-
ment of decisions and application of the practice of
the European Court of Human Rights” of February
23,2006, No. 3477-1V established that courts apply
the Convention and practice of the European Court
when considering cases, that is, judges are obliged to
apply the Convention and the decision of the ECHR
as a source of law at all stages of proceedings on an
equal basis with the laws of Ukraine [11].

The corresponding consolidation regarding
the mandatory application of the ECHR practice is
also contained in part 2 of Art. 8 and part 5 of Art. 9
of the CPC of Ukraine, according to which the princi-
ple of the rule of law in criminal proceedings and the
criminal procedure legislation of Ukraine are applied
considering the practice of the ECHR [8].
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Consequently, in the absence of documents in
the materials of criminal proceedings that unequiv-
ocally certify the fact that a person received a post-
al item with a written notification of suspicion, they
cannot be considered notified of suspicion in the
manner established by law. In such circumstances,
the entry of information by an investigator or pros-
ecutor into the Unified Register of Pre-trial Investi-
gations regarding the notification of suspicion to a
person is groundless and illegal. Secondly, Ukrposhta
JSC does not send mail to localities in Donetsk and
Luhansk regions where state authorities temporarily
do not exercise their powers [12].

Despite the fact that these circumstances in-
dicate the impossibility of delivering postal items,
which excludes the possibility of receiving a notice
of suspicion in this way by a person whose place of
residence and stay is located in the temporarily oc-
cupied territories in Donetsk and Luhansk regions,
the prosecution chooses this method of informing
a person of suspicion, and the investigating judges
in the vast majority of cases recognise it as appro-
priate, even referring to the circumstances of the
impossibility of delivering postal items in their de-
cisions. The motivation in general is the recognition
by the investigating judges of these actions of the
prosecution as sufficient measures taken to serve
the person with a notice of suspicion in the manner
provided for by the CPC of Ukraine [1] for serving
notices (Art. 42 of the CPC of Ukraine).

However, in such legal relations, the require-
ments of Art. 42 of the CPC of Ukraine [1] cannot be
applied, since it is possible to take measures to serve
a person with a notice of suspicion in the way pro-
vided for by the CPC of Ukraine for serving messages
due to the unability to establish the person's location.
In this case, the prosecution establishes information
about the location of the person, namely the place of
residence and stay in the temporarily occupied terri-
tories in the Donetsk and Luhansk regions, which are
an inseparable part of the territory of Ukraine.

Thirdly, considering the requirements of Art. 2,
7,8,9 ofthe CPC of Ukraine, the activities of an investi-
gator or prosecutor in the implementation of a notice
of suspicion must comply with international treaties,
the consent to be bound by which was granted by
the Verkhovna Rada of Ukraine. Most international
human rights treaties contain a “jurisdiction clause”,
which aims to define the range of persons for which
states are obliged to fulfil their human rights obliga-
tions under the relevant international treaty [13].

Art. 1 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of November

4,1950,N0.995_004 [5], ratified by the Law of Ukraine
“On ratification of the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950,
the First Protocol and Protocols No. 2, 4, 7 and 11 to
the Convention” of July 17, 1997 No. 475/97-BP [11],
stipulates that the High Contracting Parties guaran-
tee everyone under their jurisdiction the rights and
freedoms defined in section I of this convention [10].

The case-law of the ECHR has defined the
jurisdictional competence of the state under Art. 1
of the Convention primarily as territorial. It is pre-
sumed that jurisdiction is exercised within the terri-
tory of the state. However, such a presumption may
be limited in some exceptional cases, first of all, if a
state is hindered from exercising power in a part of
its territory, in particular as a result of: military oc-
cupation of a part of the territory by the armed forc-
es of another state exercising effective control over
such territory; military actions or uprisings; acts of a
foreign state supporting the establishment of a sepa-
ratist state on the territory of the state.

The court examines on the one hand, all ob-
jective facts that may limit the possibility of a state
using power on its territory, and on the other, the
state's actions to determine that such a situation ex-
ists. The obligations undertaken by a state, signing
the Convention include, in addition to the obligation
to refrain from interfering with the exercising of the
rights and freedoms guaranteed by it, positive obli-
gations regarding steps to ensure respect for such
rights and freedoms in its territory. These obliga-
tions remain even if the power of the state is limited
to a part of its territory, that is, the state is obliged to
take all appropriate measures that are still available
to it to guarantee rights and freedoms. Other “Trans-
nistrian” cases also explicitly stated that even the ex-
istence of the “effective control” of the Russian Fed-
eration over the Pridnestrovian Moldavian Republic
(PMR), which was unequivocally recognised by the
court due to the military, economic, and political
support of the PMR, does not exempt Moldova from
fulfilling its positive human rights obligations. The
ECHR reached a similar conclusion in its decision in
the “Ivantoc and Others v. Moldova and Russia” case
of 4 June 2012 [14], stating that although Moldova
does not have effective control over the actions of the
PMR in Transdniestria, the fact that this region is rec-
ognised by international law as part of the territory
of Moldova entails a duty under Art. 1 of the Conven-
tion to use all legal and diplomatic means available to
it to continue to guarantee the exercise of the rights
and freedoms defined by the convention to all per-
sons residing there.
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An exception to the principle of territorial
jurisdiction from the opposite exists when, as a re-
sult of lawful or illegal actions, a contracting state
exercises effective control over territory outside
its national territory. The obligation to secure in
such territory the rights and freedoms defined in
the Convention stems from the fact of such control,
whether it is exercised directly, through the con-
tracting state's own armed forces, or through a sub-
ordinate local administration. Thus, the controlling
state is responsible under Art. 1 of the convention,
namely, it must guarantee in the territory under its
control the full set of substantive rights provided for
in the Convention and those additional protocols that
it has ratified. This state will be responsible for any
violations of such rights. The application of these ap-
proaches to the issue under study is fundamentally
important for the current situation in Ukraine since
part of its territory is under the control of another
state. Consequently, according to the provisions of
the convention, considering the practice of the ECHR,
Ukraine is obliged to take all appropriate measures
that are available to it to guarantee rights and free-
doms, and the Russian Federation is obliged to guar-
antee everyone under its jurisdiction, in particular
in the temporarily occupied territory of Ukraine, the
rights and freedoms defined in section I of the Con-
vention for the Protection of Human Rights and Fun-
damental Freedoms [11].

In such circumstances, if the prosecution es-
tablishes information about the location of a person
whose place of residence and/or stay is located in
the temporarily occupied territory of Ukraine, the
investigator, prosecutor is obliged to take all avail-
able measures to promote the rights of a person
who in the temporarily uncontrolled territory of
Ukraine [15], namely, to apply the provisions of Sec-
tion IX of the CPC of Ukraine regulating internation-
al cooperation during criminal proceedings, and to
apply to the Russian Federation with a request for
international cooperation to ensure that the person
is served a written notice of suspicion.

Thus, the analysis of the procedure for serv-
ing a written notice of suspicion to a person whose
location is established, whose place of residence
and stay is located in the temporarily occupied ter-
ritories in the Donetsk and Luhansk regions gives
grounds to accept that the lack of unambiguous and
uniform understanding of procedures by partici-
pants in criminal proceedings leads to a violation
of the rule of law and also determines the need for
further rule-making in this area of law.
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The study highlights problematic issues relat-
ed to the specific features of legal regulation of no-
tification of suspicion to a person whose location is
established, whose place of residence or stay is lo-
cated in the temporarily occupied territories in the
Donetsk and Luhansk regions and outlines actual
theoretical and practical problems that arise in the
case of serving of a written notice of suspicion to a
person who is located in the temporarily occupied
territories in the Donetsk and Luhansk regions. Dif-
ficulties in these cases are caused by the fact that the
legislator did not fully adhere to the principle of legal
certainty in terms of such a general legal category
as “quality and accuracy of the law” [16], which is of
critical importance in the development and function-
ing of the law system of a democratic state. In such
circumstances, the practical application of these
norms is not uniform, often erroneous in relation to
compliance with the principles of criminal proceed-
ings. Elimination of the investigated shortcomings is
possible only by making appropriate changes to the
CPC of Ukraine [1].

Conclusions

Since the obligation to serve a written notice of
suspicion as an integral part of notifying a person
of suspicion is assigned to the prosecution, in case
of establishing information about the location of a
person whose place of residence or stay is located
in the temporarily occupied territories in the Do-
netsk and Luhansk regions, it is the state of Ukraine
that should take all available measures to ensure
and protect the rights of its citizens in the territo-
ry temporarily beyond its control, by applying the
provisions of Section IX of the CPC of Ukraine by an
investigator or prosecutor - to apply to the Russian
Federation with a request for international legal
assistance to perform certain procedural actions,
namely, to serve a person with a notice of suspi-
cion, since it is the Russian Federation that exercis-
es “effective control” in the temporarily occupied
territory of Ukraine, in connection with which it is
obliged to guarantee the implementation of Art. 1
of the Convention. The procedure for reporting of
suspicion a person who is in the temporarily occu-
pied territories in the Donetsk and Luhansk regions
requires legal improvement by making appropriate
changes to the CPC of Ukraine or the special laws
mentioned above. It is necessary to consider the
practice of the ECHR and the requirements of inter-
national treaties, the consent to be bound by which
was provided by the Verkhovna Rada of Ukraine.
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Oco6nunBOCTI NOBIAOMIEHHS NPO Nifo3pYy 0Ccobi,
fIKa nepebyBa€ Ha TUMYaCOBO OKYMNOBaHMUX
TepuTtopiax y JloHeubKiln Ta JlyraHCcbKin obnacrax

OnekcaHgp Mmnxamnnosmy ATaMaHOB

HauioHanbHa akageMia BHYTPILLHIX cnpaB
03035, ConoM’aHcbKa nnoua, 1, M. KniB, YKpaiHa

AHoTauia

AKTyaJIbHICTb CTaTTi NOJIATa€E B CUCTEMHOMY aHaJsi3i KPUMiHa/JbHOTO MNpPOLLECYaJbHOTO 3aKOHO/aBCTBa
Ykpainu Ha mificTaBi BUMOT MiXKHapOAHUX JOTOBOPIB, 3ro/la HA 00OB’I3KOBICTh SKUX HaJlaHA BepxoBHOM
Pajoro YkpaiHy, ¥ y BU3HaYeHHi TEOPETUYHHUX i IPAKTUUYHUX NpobJieM, 6e3 1o0/1aHHS IKUX NpolecyaabHa
JisIIbHICTD CTOPOHU 06BUHYBa4YeHHs Mi/] Yac Bpy4yeHHs NMCbMOBOT0 NOBiJOMJIEHHS NP0 MiZj03py 0Cc06i, Micie
MPO’KUBAHHSA Ta/a60 nepebGyBaHHS SKOI 3HAXOAUTbCS Ha TUMYACOBO OKYIIOBaHUX TepUTOPiaAX y JoHelbKil
Ta JlyraHcbkill o6JacTsx, He GyZie BiZiMOBijaTH 3aBJaHHSM KPUMIHaJbHOTO NMPOB3/PKEHHs Ta rapaHTifoM,
BU3HAQYEHUM MIKHApPOJHUMM [OTOBOPAMHU. 3aNpPONOHOBAHO IJIAXU NOJOJIAHHA OKpeCJeHOI MPaKTHUYHOI
npo6sieMu. MeToro cTaTTi € aHasi3 0COGJIMBOCTEN MPABOBOIO PEryJIIOBAaHHSA MOBiZJOMJIEHHS NMpPO Mifo3py
0c006i, Miclie3Hax0/>)KeHHs IKOI BCTAHOBJIEHO, MiClle TPOXKHUBaHHA Ta/a60 nepebyBaHHS K01 3HAXOAUTHCS HA
THUMYaCOBO OKYyIIOBaHUXTepUTOPisixy JoHelbKif Ta/lyraHCchKii 06/1aCTAX,a TAKOK BUOKPEMJIEHHS aKTyaJIbHUX
TEOPETUYHUX | MPAKTUYHUX NMPOG6JIeM, 0 MOCTAKTh i Yyac BPy4YeHHS MHCbMOBOTrO IMOBiZOMJIEHHS NpPO
niZ103py 0co6i, sika nepe6yBa€e Ha TUMYACOBO OKYNOBaHUX TepUTOPisx y JloHenbKii Ta JlyraHcbKil 06s1acTsX.
3 orJsisg[ly Ha TocTaBJeHy MeTy, cnenudiky 06’eKTa Ta mpeaMeTa AOCTiPKEHHS 00paHO MeTOZO0JIOTiYHUHN
iHcTpyMeHTapilt. Ilif yac focsipKkeHHs BUKOPHUCTAHO CUCTEMY MEeTO/iB HAayKOBOIO IMi3HaHHA: ¢popMasibHOI
Jioriku (abcTparyBaHHs, aHaslorito, JeiyKuito, iHAyKIio, cHHTe3) [ 3'ICYyBaHHSA 3MiCTy J0CJ]Ii/KyBaHOTO
MUTAHHS; METOJ| CUCTEMHOro aHasjidy - [JJisg pOpMy/IOBaHHS BHUCHOBKIB JOCHi/)KEHHSI Ta OKpeCJeHHS
HanpsAMIB YJAOCKOHaJIEHHS KPUMIHAJbHOIO NpPOLECYyaJbHOTO 3aKOHOAABCTBA YKpaiHW; TEOPETUYHHUH - Yy
npoueci AO0CJai)KeHHA HayKoBOI Ta HaB4aJlbHO-METOJUYHOI JiTepaTypH. 3a pe3yJibTaTaMH 3[AiHCHEHOTO
JloctipkeHHs1 cGOPMYJIbOBAaHO BUCHOBKU: 1) OCKiJIbKM 060B’SI30K Bpy4€eHHS NMCbMOBOTO MOBiZIOM/IEHHS NTPO
Mi103py SIK HEBif €MHA CKJIaJ0Ba 3/[iiCHEHHSI MOBiJIOMJIEHHS 0C06i PO MiZ03py MOKJIaJeHUH Ha CTOPOHY
06BHHYBau€eHHS, Y pa3i BCTAaHOBJIEHHS Bi[loMOCTeH PO MicLie3HaX0/»KeHHS 0CO6H, Miclie POKUBaHHSA Ta/a6o
nepe6yBaHHSA IKOI 3HAX0/JUThCsI HA TUMYACOBO OKYIOBaHUX TepUTOPisAx y JloHenbKil Ta JlyraHcbKil 061acTsx,
caMe Jiep>kaBa YKpaiHa Ma€ BXKMBATH BCiX JOCTYNHUX 3aXO/iB I10J0 CIPHUSIHHS 3a0e3Me4YeHHI0 Ta 3aXUCTY
NpaB I'poMa/isH, AKi ONMHUJINCA HA TUMYacoBO He NiJIKOHTPOJIBHIN 1M TepUTOpil, MJIAXOM 3aCTOCyBaHHA
CIiAYMM, TPOKYPOPOM MoJioxKeHb po3ziny [X KpuMiHanbHOro npolecyaabHOro KoJekcy Ykpainy; 2) y pasi
BCTAaHOBJIEHHSI CTOPOHOI0 OOBMHYBA4YeHHS BiJJloMOCTeN MPO MicIie3Haxo/PKEHHSI 0COOH, Miclie MpOKUBaHHSA
Ta/abo nepebyBaHHs KOI 3HAXOUTHCSI HA TUMYACOBO OKYIOBAaHUX TepUTOpPiaX y JloHenbkil Ta JlyraHcbkii
06J1acTsX, C1iA4K M, TPOKYpOop 3060B’s13aHM M 3BepTaTHCH 10 Pociiicbkoi Pefepariiiz 3anuToM npo Mi>kHapoHY
MIPaBOBY /I0MIOMOTY JIJI1 BUKOHAHHSI OKPEMUX NpoliecyalbHUX [Jlilf, a caMe Bpy4eHHs 0Cc06i MOBiZoMIeHHS PO
nifio3py, ockinbku Pocilicbka @epepanis 3zificHIOE «edeKTUBHUNA KOHTPOJb» HAa TUMYAcOBO OKYINOBaHIiM
TepuTopil YKpaiHy, y 3B’s13Ky i3 YUM 3060B’si3aHa rapaHTyBaTH BUKOHaHHs cTaTTi 1 KonBeHuii; 3) nopsgok
MOBiJIOMJIEHHS PO Mi03py 0C06i, fiKa 3HaXOJUThCsA HAa TUMYacOBO OKYINOBAaHUX TepUTOPiAX ¥ JoHelbKil
Ta JlyraHcbkiil 06J1acTsAX, NOTpebye MPAaBOBOTO BAOCKOHAJIEHHS LILJISXOM BHECEHHs BiJMOBiAHUX 3MiH 70
KpuMiHasibHOr0o mpoljecyajbHOT0 KOoJleKCy YKpaiHu abo creljia/ibHUX 3aKOHIB. B 060B’sI3KOBOMY MOPSAAKY
MarTb OYTH BpaxoBaHi MpakTHKa EBPONENCcbKOro Cy/ly 3 paB JIIJAUHU Ta BUMOTH MiXKHApOJHUX JI0OTOBODIB,
3ro/ia Ha 060B’sI3KOBICTb IKUX Ha/laHA BepxoBHot Pasjoro Ykpainu

Kniouosi cnosa:
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TepuTopist; JloHelnbKa 06J1acTh; JlyraHcbka 06/1acThb
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