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Abstract

The relevance of the study lies in the formulation of scientifically established recommendations for
improving the effectiveness of proceedings in cases of violation of the quarantine rules and maximising
the achievement of the principles of fairness and objectivity in this process based on the study of judicial
practice and foreign experience. The purpose of the study is to clarify the main problems arising in cases
of violation of the quarantine rules based on the analysis of relevant court decisions and to provide
proposals for their elimination. The study uses a set of scientific methods, namely: comparative-legal,
system-structural, and formal-logical document analysis. The theoretical basis of the study consists of
the papers of Ukrainian and foreign researchers, the provisions of the Code of Ukraine on Administrative
Offenses, and the practice of their application. The results of the study formulated the following
conclusions: 1) the practice of using Art. 44-3 of the Code of Ukraine on Administrative Offenses indicates
the presence of substantial deficiencies in the bringing to administrative responsibility for violation of
the quarantine rules; 2) part of them are related to deficiencies in Art. 44-3 of the Code of Ukraine on
Administrative Offenses: a) the presence of blanket disposition of the article, hence the need to specify
the regulation, providing for the offence committed by the person, relevant articles, parts, and points
in the protocol; b) excessively strict uncontested sanctions are likely to induce the court to close the
case in relation to insignificance; 3) another part of the problems associated with the deficiencies in the
units of the National Police of Ukraine drawing a protocol on administrative offence and gathering the
necessary evidence: failure to submit required evidence of the commission of administrative violations,
errors in drawing a protocol on administrative offence, incorrect interpretation of Art. 44-3 of the Code
of Ukraine on Administrative Offenses; 4) these and other shortcomings deprive the court of the ability
to make the necessary decision in the case and to reach a definite legitimate and reasoned conclusion
about the presence or absence of fault of the particular person in the violation or cause the court to close
the proceedings; 5) the problems identified can be overcome in a complex manner: on the one hand, by
improving the legal standards under Art. 44-3 of the Code of Ukraine on Administrative Offenses, and
on the other by increasing the skill level of the police
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Introduction

The unprecedented spread of the acute respiratory
disease COVID-19 caused by the SARS-CoV-2 coro-
navirus has demonstrated the scale of both real
and potential harm to life and health not only to
the population of a particular country but the en-
tire world community. From the very beginning of
the pandemic, public authorities have been taking
active measures to prevent the rapid spread of this
disease, eliminate the causes that cause it, and the
conditions and factors that contribute to it. In such
circumstances, it is important to clarify the role of
judicial and law enforcement agencies in this pro-
cess. At the forefront of the fight against COVID-19,
in addition to doctors, there are police officers who
were put on duty by the state to ensure compliance
with quarantine. However, with the expansion of
such powers of law enforcement officers, problems
have arisen in the field of citizens' rights and free-
doms. They can be clearly traced in cases of viola-
tion of the quarantine rules.

It is true that the effectiveness of police re-
sponse to administrative and criminal offences, in
particular violations of the rules of quarantine, is im-
possible without several key elements: knowledge,
skills, and abilities to implement the powers of the
police to ensure public safety, detection, and sup-
pression of administrative offences, implementation
of preventive activities to identify and eliminate the
causes and conditions that contribute to the com-
mission of violations of the quarantine rules, as an
administrative offence [1].

The problem is aggravated by the short-
comings of the construction of the administra-
tive and legal provision of Art. 44-3 of the Code of
Ukraine on Administrative Offenses. In this regard,
S.S. Kovaleva rightly notes that the current legis-
lation of Ukraine on determining responsibility
for violation of quarantine and sanitary rules and
norms for the prevention of COVID-19, in general,
ensures proper resolution of this problem. How-
ever, considering the need for timely and prompt
adoption of relevant regulations on this issue in
the context of the rapid spread of COVID-19 in
Ukraine, there is now a situation in which a num-
ber of provisions of these acts contain a complex of
legal conflicts, contradictions, and gaps [2]. Some
of them are caused by forced restrictions on the
rights and freedoms of citizens, as evidenced by
relevant Ukrainian and international studies [3-5]

In the theory of administrative law, these is-
sues were investigated by the following researchers:
S.S. Kovalyova [3], V.V. Krykun [4], Ye.V. Kurinnyi [5]
and others.

However, there are problematicissues thatarise
incasesofviolationofthequarantinerulesthatneedtobe
resolved, which determines the relevance of the study.
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The purpose of the study is to identify the main
problems arising during proceedings on violations of
the quarantine rules based on the analysis of court de-
cisions and provide suggestions for their elimination.

Results and Discussion

The analysis of court decisions in cases of admin-
istrative offences under Art. 44-3 of the Code of
Ukraine on Administrative Offenses outlines certain
problems faced by employees of the National Police
of Ukraine: incorrect qualification of the acts com-
mitted; flaws in drawing protocols on administrative
offences; lack of appropriate and acceptable evi-
dence. Therewith, even if the police respond profes-
sionally to these administrative offences, the courts
quite often close cases due to insignificance, resort-
ing to verbal comments for offenders. It is advisable
to take a closer look at these questions.

Many problems in bringing people to admin-
istrative responsibility for violating the quarantine
rules arise at the stage of preparing for consideration
of a case of an administrative offence under Art. 44-3
of the Code of Ukraine on Administrative Offenses.

At this stage of preparation for consideration
of an administrative offence case, the judge resolves
the following issues:

— whether it is within their competence to consid-
er the case;

— whether the protocol and other materials of the
administrative offence case were drawn correctly;

- whether the persons taking part in the con-
sideration of the case were notified of the time and
place of its consideration;

— whether the necessary additional materials
have been requested;

— whether the application of the person brought
to administrative responsibility, the victim, their le-
gal representatives, and a lawyer are subject to ap-
proval (Art. 278 of the Code of Ukraine on Adminis-
trative Offenses).

Many questions are related to the incorrect
drawing a protocol for an administrative offence. A
large number of them is due to the blanket disposi-
tion of Art. 44-3 of the Code of Ukraine on Adminis-
trative Offenses.

In practical application, there are cases when
the protocol on an administrative offence does not
indicate which norm of the law was violated. When
formulating the essence of an offence, law enforce-
ment agencies must indicate the normative act, its
articles, parts, paragraphs, and requirements that
have been violated. This is due to the fact that the
disposition of Art. 44-3 of the Code of Ukraine on Ad-
ministrative Offenses is a blanket norm, as research-
ers have repeatedly noted.

According to V.V. Krykun [6], this negatively
affects the differentiation of the competence of those
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bodies that, according to the law, have the right to
draw protocols on administrative offences under the
above-mentioned article of the Code of Ukraine on
Administrative Offenses.

In turn, S.S. Kovaleva [3] claims that the norm
of Art. 44-3 of the Code of Ukraine on Administrative
Offenses is blanket, that is, it refers to a substantial
number of regulations regarding the quarantine, san-
itary-hygienic, and sanitary-anti-epidemic rules and
norms both national and issued by local self-govern-
ment bodies, which later led to substantial difficul-
ties in the process of qualifying this type of offence.

Ye.V. Kurinnyi [5] rightly notes that it is neces-
sary to consider the blanket nature of the content of
the disposition of Art. 44-3 of the Code of Ukraine on
Administrative Offenses, which substantially compli-
cates the independent acquaintance of most citizens
with the current prohibitions, which contain several
normative regulations, including the bylaw level.

Therewith, A.A.Voznyuk &S.S. Chernyavskyi[7]
emphasises on the problem of constant changes in
relevantregulations, primarily due to changes and ad-
ditions to certain articles. The rules that were in force
at the beginning of the quarantine were constantly
changing during the restrictive measure, therefore,
taking a balanced approach to bringing violators to
legal responsibility is necessary, since they may have
been unaware of the modification of a certain ban.

The disposition of Art. 44-3 of the Code of
Ukraine on Administrative Offenses provides for li-
ability for violation of the quarantine, sanitary-hy-
gienic, and sanitary-anti-epidemic rules and norms
provided for by the Law of Ukraine “On the protec-
tion of the population from infectious diseases”, oth-
er legislative acts, and decisions of local self-govern-
ment bodies on the fight against infectious diseases.

The norm of Art. 44-3 of the Code of Ukraine
on Administrative Offenses has a blanket character,
and therefore among the signs of the essence of such
an administrative offence must be a reference to the
article of the Law of Ukraine “On the protection of
the population from infectious diseases”, which es-
tablishes the relevant quarantine, sanitary-hygienic,
and sanitary-anti-epidemic rules and norms, or a
reference to other legislative acts (normative regu-
lations of the highest legal force, the subject of adop-
tion (or authorisation) of which is the parliament as
a legislative body of state power), or a reference to
the decision of local self-government bodies on the
fight against infectious diseases, which was not ob-
served by the person held administratively liable [8].

The absence in the protocol of information
about what rules a certain person violates and
what normative regulation establishes these rules
determines that these materials on bringing to
administrative responsibility for committing an
offence under Art. 44-3 of the Code of Ukraine on

Administrative Offenses are sent for revision to
the National Police of Ukraine.

Art. 44-3 of the Code of Ukraine on Adminis-
trative Offenses deprive the court of the opportunity
to make a decision on the case and make an unam-
biguous legal and reasonable conclusion about the
presence or absence of guilt of a particular person in
the specified violation or force the court to close the
proceedings on the case.

Competent persons of the National Police of
Ukraine also make mistakes in the interpretation of
Art. 44-3 of the Code of Ukraine on Administrative
Offenses. Given the blanket nature of the prohibition
norm, it is difficult to determine which decisions are
subject to the decisions oflocal self-government bod-
ies on the fight against infectious diseases. Therefore,
for example, in case No. 587/572/20, the police mis-
takenly included the Sumy Regional Commission on
Technogenic and Environmental Safety and Emer-
gencies in local self-government bodies [9].

In certain cases, the police do not attach ev-
idence of the offence to the protocol, as a result of
which the administrative material is returned to
the police for proper registration. For example, in
the decision of the judge of the Kivertsivsky Dis-
trict Court of the Volyn region on August 5, 2020, it
is indicated that the Kivertsivsky District Court of
the Volyn region received materials on bringing to
administrative responsibility PERSON_1 for com-
mitting an offence under Art. 44-3 of the Code of
Ukraine on Administrative Offenses. According to
the results of the examination of these materials,
it was established that the inspector of the patrol
police response team of the Kivertsivsky Police
Office in the Volyn region did not add any proper
and admissible evidence regarding the commission
of PERSON_1 of an administrative offence under
Art. 44-3 of the Code of Ukraine on Administrative
Offenses, and characterising data on the latter. Ju-
dicial consideration of a case on an administrative
offence is conducted within the limits defined in
the protocol of circumstances on an administrative
offence. The court is deprived of the opportunity
to independently eliminate the above-mentioned
shortcomings of the police officer, which they made
while drawing the protocol on an administrative
offence. Their elimination by the court will lead to
an independent establishment of the circumstances
of the case, which are not defined in the protocol
on an administrative offence, and consideration of
the case outside the limits defined in the protocol of
circumstances on an administrative offence, which
is an actual charge of committing an administrative
offence, which is unacceptable.

Such circumstances indicate the incorrectly
drawn protocol on an administrative offence, which
the court cannot independently eliminate during
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the trial, and therefore the case materials were re-
turned for revision [10].

Sources of evidence in the case of an adminis-
trative offence under Art. 44-3 of the Code of Ukraine
on Administrative Offenses are the protocol on an
administrative offence; explanations of the person
held administratively liable, witnesses; photos; doc-
uments confirming that a certain person is a busi-
ness entity or an employee of the business entity; an
identification document of the person held adminis-
tratively liable, based on which the protocol on an ad-
ministrative offence was drawn up, etc. Some courts
also require proof of the level of epidemic danger ex-
perienced by a certain area during the commission of
this administrative offence [10].

Quite often, the courts, considering the circum-
stances and nature of the committed offence, the iden-
tity of the violator, the degree of their guilt, property
status, considering the admission of guilt, remorse,
bringing to administrative responsibility for the first
time, non-occurrence of socially harmful consequenc-
es in connection with the commission of an adminis-
trative offence, recognise the committed administra-
tive offence as insignificant, and release the person
from administrative responsibility, resorting to a ver-
bal comment in accordance with Art. 22 of the Code
of Ukraine on Administrative Offenses. Others believe
that this is sufficient to provide educational influence
and prevent the commission of new offences [11].

Based on judicial practice, researchers note
that mostly the conclusions of judges regarding the
insignificance of the act are established on the avail-
ability of information about mitigating circumstanc-
es, in particular, the sincere remorse of the offender,
the commission of an administrative offence for the
first time, the nature of the act and the circumstances
of the case, etc. [9].

Staying without personal protective equip-
ment, transporting more passengers than the num-
ber of seats provided for in the technical character-
istics of the vehicle, or staying on the street without
identity documents is considered insignificant.

It can be assumed that the closure of proceed-
ings in administrative cases under Art. 44-3 of the
Code of Ukraine on Administrative Offenses is to a
certain extent due to the shortcomings of the sanc-
tions of this article. This has been repeatedly noted
by researchers. Ye.V. Kurinnyi [5] rightly notes that
the current amount of the fine for this offence is un-
fair, given the number of citizens below the poverty
line, and the size of the subsistence minimum at this
time. For instance, R. Filippov & A. Tymchyshyn [12]
believe that this is a substantial amount for an ordi-
nary Ukrainian, but it is impossible to resort to just
a verbal comment. Ultimately, it is quite logical to
assume that a substantial amount of the fine is com-
mensurate with the amount of possible public dam-
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age of the offence, even with the formal composition.

Given the groundlessness of the sanctions of
Art. 44-3 of the Code of Ukraine on Administrative
Offenses, the courts mostly impose administrative
penalties for violating the quarantine rules within
the minimum limits.

The scientific originality of the results ob-
tained consists in the formulation of scientifically
based recommendations for improving the efficiency
of proceedings in cases of violation of the quarantine
rules, based on the study of judicial practice and for-
eign experience, and maximising the achievement of
the principles of fairness and objectivity in this pro-
cess [13; 14].

The scientifically based theoretical provisions,
conclusions, and proposals formulated in the study
can serve as a basis for further research on the prob-
lems of administrative responsibility for violating
the quarantine rules.

Conclusions

The practice of applying Art. 44-3 of the Code of
Ukraine on Administrative Offenses indicates the
presence of substantial shortcomings that prevent
people from being brought to administrative re-
sponsibility for violating the quarantine rules.

A part of them is related to flaws of the
Art. 44-3 of the Code of Ukraine on Administrative
Offenses: 1) the presence of a blanket disposition
of the article, which makes it necessary to state in
the protocol a normative regulation that provides
for an offence committed by a person, and indicate
the relevant articles, their parts, paragraphs; 2) ex-
cessively strict non-alternative sanctions, which are
likely to push the court to close the proceedings due
to insignificance.

Another part of the problems is related to
shortcomings in the work of the National Police of
Ukraine when drawing the protocol on an admin-
istrative offence and collecting the necessary ev-
idence: failure to provide the necessary evidence
of an administrative offence, errors in drawing the
protocol on an administrative offence, misinterpre-
tation of Art. 44-3 of the Code of Ukraine on Admin-
istrative Offenses.

These and other shortcomings deprive the
court of the opportunity to make the necessary de-
cision on the case and come to an unambiguous le-
gal and reasonable conclusion about the presence
or absence of guilt of a particular person in the
specified violation or force the court to close the
proceedings on the case.

Thus, the problems can be overcome in a com-
plex manner: on the one hand, by improving the le-
gal provision of Art. 44-3 of the Code of Ukraine on
Administrative Offenses, and on the other - by im-
proving the level of qualification of police officers.
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NMpoBag)XeHHSs y cnpaBax Npo NOpPYLUeHHS npaBun
LLOAO KapaHTUHY Noaen

feHHaain BagnmoBuy LLleBUyK

HauioHanbHa akageMia BHYTPILLHIX cnpaB
03035, ConoM'aHcbKa nnoula, 1, M. Knie, YKpaiHa

AHoTauia

MeTow cTaTTi € 3'siCyBaHHSI OCHOBHMX Ipo6JieM, fIKi BUHHUKAIOTh IiJj Yyac NMPOBA/PKEHHs y ClpaBax Ipo
NOpYLIeHHs NpaBUJI 100 KapaHTHHY JIIOJeH, Ha MiJCcTaBl aHaai3y BiJNOBIJHUX CYJOBUX pillleHb, & TAaKOX
HaJlaHHSA NPONO3ULIKA LOAO0 IX YCYHEHHA. Y CTaTTi BUKOPUCTAHO KOMILJIEKC HAyKOBHUX METOJIB, a caMe:
HOpiBHAJIHO-NIPABOBUHM, CUCTEMHO-CTPYKTYPHUH, GOpMabHO-JIOTIYHUH, aHali3y JOKyMeHTIiB. TeopeTuuHe
NiAIPYHTA AOCAIPKEHHA CTAHOBJIATH Mpalli YKpaiHCbKUX Ta IHO3€MHUX YYeHUX, nooxkeHHA Konekcy Ykpainu
npo a/iMiHICTpaTUBHI NPaBONOPYLIEHHS, a TAKOX NMPaKTHUKa IX 3acTocyBaHHA. HaykoBa HOBH3HA OTPUMaHHUX
pe3ysbTaTiB mojsirae y GopMy roBaHHi Ha MiZicTaBi BUBUEHHS Cy/10BOi MPAKTUKU M iIHO3€MHOT0 I0CBi/ly HAYKOBO
06I'PyHTOBAHUX PeKOMeHJalii 1010 mifBUIeHH epeKTUBHOCTI NPOBa/PKEHHS Y CIpaBaxX Mpo MOpPYIIEeHHS
NpaBuJ LIO0J0 KapaHTHHY JIIOJeH, a TaK0X MaKCUMaJIbHOTO [JOCATHEHHS NPUHLMIIB CIpaBeJJUBOCTI U
00’EKTHUBHOCTI B LIbOMY TIpolieci. 3a pe3yJibTaTaMU 3ZiHCHEHOT0 AOCIi[XKeHHSI CPOPMYTbOBAaHO TaKi BUCHOBKH:
1) npaxkTuKa 3acTocyBaHHs cT. 44-3 KoJiekcy YkpaiHu po aAMiHicTpaTUBHI NpaBoNoOpyIleHHs CBiAYUTb MPO
HasAABHICTb 3HAYHUX HeJ0JIIKIB, AKi TepelIKOo/KAI0Th NIPUTATHEHHIO 10 aIMIHICTpaTUBHOI BiiIOBiAaJILHOCTI 3a
MOpYLIEHHS MPaBUJI 11[0/10 KapaHTHUHY JII0Jel; 2) yacTUHa iX MoB’si3aHa 3 BaJlaMy KOHCTPYKUIi cT. 44-3 Kogekcy
YKpaiHu npo aAMiHiCTpaTUBHI MPaBONOPYIIEHHS: a) HAasBHICTh 6JIaHKETHOI AUCMO3UL] CTATTi, 1110 3yMOBJIIOE
HeoOXi/JHICTh 3a3HaYaTH B MPOTOKOJi HOPMaTHBHO-NPABOBUH aKT, y KOMY Nepe/i6aueHO MPaBOMNOpPYLIEHHS],
BYMHEHe 0C000}0, a TAKOXK BiANOBiAHI cTaTTi, IXHI YacTHHYU, MYHKTH; 6) HaAMIpHO cyBopi 6e3ajbTepHATHBHI
CaHKIil, 1110 HMOBiIpPHO CIIOHYKAIOTh CY/, 0 3aKPUTTS MPOBa/PKEHHS Y 3B’sI3KY 3 MaJI0O3HAYHICTIO; 3) iHIIIa YacTHHA
npo6JieM TOB’'si3aHa 3 HeJOJMiKaMu B Po60Ti mifpo3aisiB HamionanbHoi mosinii Ykpainu mig dac ckiaafjaHHsA
IPOTOKOJIY PO aAMiHiCTpaTHBHE MPABOMOPYIIEeHHs Ta 300py HeOOXiJHUX J0Ka3iB: HEHaZJaHHSAM HeOoOXiAHUX
J0Ka3iB BYNHEHHH aMIHICTPAaTUBHOIO IIPOCTYIIKY, IOMUJIKAMHU B CKJIaJlaHHI IPOTOKOJIy PO aAMiHICTpaTUBHE
NIpaBONOPYILIEHHS, HeNpPaBWIbBHUM TJyMadeHHAM CT. 44-3 Kopekcy VYkpaiHM ©po aJMiHiCTpaTHUBHI
npaBonopyuieHHs; 4) i Ta iHII HeJo/MiKK M036aBJAATb CYJi MOKJIMBOCTI NPUHHATH HeoOXiJiHe pilleHHS y
cnpaBi Ta AINTH OJJHO3HAYHOTIO 3aKOHHOTO M OGIPYHTOBAHOIO BUCHOBKY I0J0 HassBHOCTI 4YM BiJICYTHOCTI
BUHU KOHKPETHOI 0cO6U B 3a3HAaY€HOMY MOpPYILIeHH] a60 K 3MyIIYIOTb Cy/i 3aKPUBATH NPOBA/PKEHHS Y CIPaBi;
5) okpecJieHi Mpo6JeMHU MOXKHA MOJ0JIaTH KOMILJIEKCHO: 3 OJHOTO GOKY, IIJISIXOM yJA0CKOHAJEHHsS MPaBOBOI
HOpPMH, epes6ayeHoi cT. 44-3 Kogekcy YkpaiHu npo aiMiHiCTpaTUBHI TPAaBOMOPYIIEHHS, a 3 IHIIIOr0 — IIJISIXOM
niZiBUILeHHs piBHA KBastidikanii mostineicbKux
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