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Abstract

The relevance of this article is justified by the need to analyse the problematic aspects of studying the
link between criminal activity among illegal migrants and organised crime. This study aimed to conduct a
comprehensive examination of international experience in preventing criminal offences committed by illegal
migrants. To achieve this aim, the research employed general and specialised scientific methods, including
analysis, synthesis, classification, and grouping, which facilitated the examination of a broad spectrum
of academic discussions on the issue. A review of the scholarly literature enabled a critical analysis of the
prevailing discourse on the erosion of distinctions between legality and illegality and the decriminalisation of
unacceptable behaviour, particularly concerning illegal migrants. The analysis of research findings indicated
that criminologists should prioritise the development of an effective state strategy for addressing crime,
particularly that involving illegal migrants. Such a strategy would enable the optimal allocation of societal
resources for countering criminal manifestations associated with illegal migration. It has been established that
a significant obstacle to developing a scientific foundation and formulating such a policy is the lack of objective
data, that would enable the construction of an accurate criminological profile of this social group. This is due
to the fragmented nature of research on this subject and the absence of studies providing a comprehensive
assessment of criminal activity among illegal migrants within specific states or large administrative units. The
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findings of this study may be applied in practice by governmental authorities to enhance migration policy and
by law enforcement agencies to prevent criminal activity among illegal migrants

Keywords:

illegal migration; illegal migrants; organised crime; interaction; crime prevention

Introduction

For centuries, migration, including illegal migration,
has played a significant role in the development of
many social communities in various countries. It can
be assumed that addressing migration policy issues
will remain relevant in the future, as irregular migra-
tion becomes a survival strategy for entire age groups
in certain countries (Ikuteyijo, 2020). The researched
topic of the connection between organised criminal
business and the criminal activity of illegal migrants
is relevant due to insufficient study in the literature,
which mostly considers the contribution of illegal mi-
grants to crime in general.

Research on the link between migrants and crime
was brought into sharper focus by the increase in mi-
gration worldwide in the 21 century. In a study by
M. Leiva et al. (2020), a review of the literature on
the connection between the growth of immigrants
and crime rates was conducted. The authors found
that evidence regarding the link between immigration
and crime is contradictory, as some studies find no
impact of immigration on crime or only a minor im-
pact on economic crimes, while others find a positive
correlation, which is also confirmed by the research
of C. Chouhy & A. Madero-Hernandez (2020). The sta-
tistical study by M. Leiva et al. (2020) on the impact
of migrants on crime in Chile showed no correlation
between an increase in the number of immigrants and
a rise in the level of most types of crime. However, it
is worth noting that within such studies, research-
ers have significantly more data on legal migration,
which, with some exceptions, does not allow these
conclusions to be applied to illegal migrants. A notable
exception is the study by C. Gunadi (2021), which re-
cords the absence of a correlation between the growth
of crime in the USA and the nearly 11 million undoc-
umented individuals in the country, with the clarifi-
cation that illegal migration at an early age increases
the likelihood of involvement in crime, which is linked
to institutionalised crime. However, it is important to
point out that conclusions from one country cannot
be extrapolated to others. For example, the article by
G. Adamson (2020) demonstrates that illegal migrants
in Sweden, who make up 10% of all migrants, commit
a disproportionate number of crimes relative to their
share of the population. The discrepancies in the re-
sults obtained may be related to regional specificities,
which only emphasises the need for more research in
this direction within individual countries.

The importance of researching this topic is ev-
idenced by the results obtained by M. Pocuca &

J. Matijasevic (2021) and A. Dyussenova et al. (2024),
who studied the impact of illegal migration on human
trafficking - one of the most dangerous forms of organ-
ised crime - and the security challenges in this area
within the European Union and Central Asia region, as
well as in the context of international security. Accord-
ing to the researchers, one of the most common forms
of exploitation of human trafficking victims, linked to
illegal migration, is sexual exploitation. Similar studies
on the connection between illegal migration and hu-
man trafficking were also conducted by K. Kuschmind-
er & A. Triandafyllidou (2020), who documented the
formation of organised crime around migration flows
from Libya to Italy.

New challenges in combating organised transna-
tional crime require improved cooperation between
the police and other government agencies in address-
ing these phenomena, as well as the implementation of
new forms and methods for countering migrant crime,
both legal and especially illegal, into the activities of
law enforcement and other government bodies. This is
supported by the research of M.A. Visser & S.A. Simp-
son (2019). Using a multi-level event history model,
the authors concluded that the adoption of migration
policy regulations by county governments is influenced
by the racism of immigration discourse and political be-
haviour at the municipal and state government levels,
while the economic characteristics of the local labour
market and perceived ethnic competition from mi-
grants have a minor direct impact on the likelihood of
adopting migration policies. These findings are consist-
ent with a more recent study by T.C. Kulig et al. (2021),
which demonstrated that the perception of migrants
as criminogenic elements is influenced by racial/eth-
nic prejudice and the white group’s identity on public
opinion and justice issues.

Crime and the number of illegal migrants, particu-
larly through the Western Mediterranean route from
Morocco to Spain (Fernandez-Sebastian, 2020), are
natural problems that require government interven-
tion. M. Neikova (2024) analysed the political measures
and socio-economic consequences of illegal migration
on Bulgaria’s national security. The author highlighted
various risks and threats associated with illegal migra-
tion and emphasised the need for comprehensive strat-
egies that address both security needs and humanitar-
ian obligations. The article states that illegal migration
poses significant risks to Bulgaria’s national security,
affecting border integrity, economic stability, social co-
hesion, and international relations.
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Yu. Kuryliuk et al. (2021) analysed the stages of
development of migration policy and legislation in
Ukraine during its independence. The authors conclud-
ed that, unlike Ukraine, where the fight against illegal
immigration is mainly reduced to imposing prohibi-
tions and fines on illegal immigrants, the EU has de-
veloped a system of incentives and measures aimed,
among other aspects, at supporting the readmission
and reintegration of migrants.

Given these trends, this study aimed to analyse ex-
isting research to provide an overview of international
approaches to preventing criminal offences among il-
legal migrants. To achieve the aim, a methodology was
applied that included a comprehensive approach to the
analysis of secondary data. This allowed for the sys-
tematisation, generalisation, and critical evaluation of
existing knowledge about the relationship between ille-
gal migration and organised crime. The main methods
used were the analysis and synthesis of literature and
empirical research. The method of analysis enabled the
examination of various theoretical concepts explaining
the relationship between migration-related crime and
organised criminal business, as well as the identifica-
tion of the main approaches and models used in this
field. This helped to structurally organise the review
and highlight key thematic areas. The synthesis meth-
od, in turn, ensured the integration of the obtained
data into a unified conceptual framework, allowing for
the formation of a holistic understanding of the phe-
nomenon. Through this method, various studies were
combined, general trends in criminal activity among il-
legal migrants and their impact on organised criminal
business structures were identified. Classification and
grouping methods facilitated the organisation of mate-
rials by areas and types of criminal activity. For the crit-
ical evaluation of sources, the method of comparative
analysis was used, which allowed for the comparison of
different approaches to researching the issue. In com-
bination, these methods enabled a thorough review
of existing research and also ensured a critical under-
standing of the significance of illegal migrant criminal
activity for organised criminal business.

The problematisation of illegal migration
in modern public and academic discourse

The problem of immigration policy regarding bor-
der security and human rights protection is serious
and complex. According to G.R. Musolf (2019), people
fleeing persecution find refuge in other countries, and
this American tradition has enshrined human values
worldwide. The asylum process is complicated by il-
legal immigration. The surge in migrant numbers has
led to controversial policies that have persisted for
many years (Anderson & Gerber, 2008). Unlike those
who cross the border illegally and remain unknown to
law enforcement, anyone who files a positive asylum
claim with a U.S. Citizenship and Immigration Services

Law Journal of the National Academy of Internal Affairs, 15(1), 9-17
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(USCIS) officer undergoes a thorough background
check to establish identity and involvement in criminal
offences and terrorism.

In turn, M. Mesaros (2021) noted that migration is
a problem worldwide and represents not only a huge
financial but also a social burden for economically de-
veloped countries. At the beginning of 2020, the prob-
lem partially receded due to the global pandemic, but it
still exists and awaits resolution. Not only EU countries
face this problem, but also the USA on the border with
Mexico. Regarding EU countries, according to the au-
thor, they must quickly find a common solution to pro-
tect the countries on the northern Mediterranean coast,
where terrorism and organised crime are gaining a new
image by penetrating cyberspace, and migrants arriv-
ing in EU countries are becoming tools in the hands of
organisations from the Arab world.

M.A. Paarlberg (2022) concluded that in countries
with counterproductive immigration policies, there is
more active activity of transnational criminal organisa-
tions that conduct illegal activities in several countries
based on a mafia or cartel model. This model represents
the most developed form of organised crime: deeply
institutionalised, well-resourced, hierarchically struc-
tured, highly profitable, and diversified in its criminal
activities. According to the author, transnational crime
is very diverse in its organisation, activity, scale, and
composition of participants. The main type of transna-
tional criminal organisation that does not fit the mafia
archetype is the transnational gang.

Having examined the years of the “migration crisis”
(2013-2017) in Italy, I. Fontana (2020) concluded that
there is a close relationship between migration, crim-
inal groups, and domestic migration control policies.
By examining the structure that connects the actions
of criminal groups with domestic political processes in
migrant-receiving countries, the author concluded that
Italian migration policy is shaped by the link between
crime and migration. In crisis conditions, this link has
taken on new forms, which Italian migration policy has
not adequately countered in a timely manner.

The National Intelligence Council (2021) report
stated that changing migration flows can contribute
to the emergence of certain types of organised crime.
Ethnically organised criminal groups typically reach
out to members of their own diasporas and use them
to strengthen their positions in new regions. Issues of
illegal migration related to crime have been constant-
ly considered in recent years. For example, as B. Rob-
ert (2021) noted, as early as 2021, the U.S. Supreme
Court stated that the Biden administration should have
complied with a lower court ruling to reinstate Pres-
ident Donald Trump’s policy, which required many
asylum seekers to wait outside the United States while
their cases were resolved. The administration asked the
court to suspend a federal judge’s order that the “re-
main in Mexico” policy, known as the Migrant Protection

71
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Protocols (MPP), be immediately reimplemented. Ear-
lier, U.S. District Judge Matthew Kacsmaryk ruled that
the Biden administration had not provided sufficient
reason for cancelling the policy and that its procedures
for asylum seekers entering the country were unlawful
(Alvarez, 2021).

Immediately following the inauguration of the US
President on 20 January 2025, Donald Trump signed a
new executive order to close the southern US border to
illegal migrants, suspending the physical entry of for-
eign nationals through the southern border. The order
calls for immediate reinforcement of measures to com-
bat illegal migration through the country’s southern
border (The White House, 2025). According to the or-
der, the government is invoking Article 1V, Section 4 of
the Constitution of the USA!, which mandates to “pro-
tect each of (the States) against Invasion”. These legisla-
tive changes were deemed necessary following appeals
from border states, such as Texas, which had repeated-
ly requested federal authorities to intensify measures
against illegal migration, though no effective actions
had been taken. Consequently, the executive order man-
dates the US Department of Homeland Security, the US
Department of Justice, and the US Department of State
to take immediate action to deport and repel illegal mi-
grants. It also restricts the application of immigration
provisions that would allow illegal migrants to remain
in the USA (The White House, 2025).

As a result of their research, G. Murat Kirdar et
al. (2022) concluded that the study of the impact of mi-
grants on crime rates is mostly conducted in the context
of economic migrants in developed countries. However,
according to the authors, much less research has been
done on the impact of refugees on crime in low- and
middle-income countries, the number of which is in-
creasing worldwide. Although these refugees are much
poorer than the local population, have limited access to
formal employment, and face partial mobility restric-
tions, the overall per capita crime rate (including locals
and refugees) falls with the arrival of refugees, which
applies to several types of crime except for smuggling,
which increases due to the population influx. Research
by X. Del Carpio & M. Wagner (2019) shows that al-
though refugees were legally prohibited from working
in the formal sector, many found work in the informal
sector of the economy, which resulted in the displace-
ment of low-skilled locals, with statistically significant
results showing a negative impact of migrants only on
women’s employment.

M. Pocuca & ]J. Matijasevic (2021) noted that the
scale and dynamics of migration movements in the
2010s, as well as their connection to numerous types of
illegal activity, undoubtedly affect the security of indi-
viduals and regions, and also international security, and
mainly - the security of the migrants themselves, who

become victims of human trafficking. The authors also
emphasised the importance of considering whether the
European Union, in its attempt to protect the national
security of EU member states, hinders migrants arriv-
ing in its territories from adapting, as criminal groups
of illegal migrants operate most often within the immi-
grant community.

According to the statistical data of the State Mi-
gration Service of Ukraine as of 31 December 2024
(Statistical data, n.d.), the following are registered:
1,464 persons - foreigners and stateless persons rec-
ognised as refugees in Ukraine, of which: 1,042 men;
422 women; 1,056 persons - foreigners and stateless
persons recognised as persons in need of additional
protection in Ukraine, of which: 781 men; 275 wom-
en. According to O. Pyshchulina et al. (2023), the full-
scale aggression of the Russian Federation against
Ukraine has created new challenges and threats both
for Ukraine as a victim of aggression; and for countries
that provide temporary shelter to Ukrainian citizens
fleeing the war; for other countries that host Ukrain-
ian refugees. Scholars have examined contemporary
processes of forced emigration, considering the East-
ern Partnership as an initiative aimed at developing
civilised migration processes with EU countries, and
concluded that during the full-scale military invasion
of Ukraine by the Russian Federation, migration prob-
lems are extremely relevant. Large flows of migrants
(including internally displaced Ukrainian citizens)
significantly impact the crime situation in the coun-
try, which in turn creates additional difficulties for the
preventive activities of law enforcement agencies. The
destabilisation of the economic situation in the coun-
try attracts foreigners with criminal intentions for
profit through fraudulent operations in the economic
and military spheres, drug trafficking, human traffick-
ing, arms trade, and so on. In another study, Yu. Kuryli-
uk & S. Khalymon (2020) attempted to create a crim-
inological profile of smugglers of illegal migrants in
Ukraine. The study covered 360 verdicts from 2013 to
2018 regarding 406 individuals. The results showed
that organised crime is associated with this offence
in only 8% of crimes, which may be due to Ukraine’s
lower attractiveness to migrants and, consequently,
the lack of demand for smugglers’ services.

In his research, D.0. Nazarenko (2013) concluded
that there is a close connection between the increase in
the number of visiting migrant criminals and individ-
uals who do not have a permanent source of income,
the unemployed. Such individuals are in most cases
inclined to seek illegal sources of income. The author
focused not so much on the quantitative as on the quali-
tative features of the criminality of foreign visitors, who
are characterised by high criminal professionalism and
organisation in committing crimes. However, this study

I ! Constitution of the United States of America. (1787, May). Retrieved from https://constitutioncenter.org/the-constitution/full-text.
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does not consider inter-ethnic relations and crime
rates. For example, according to a study by M. Coutteni-
er et al. (2019), most migrants in Switzerland commit
offences against their own ethnic group.

Important features of foreign crime are associ-
ation on an ethnic basis (Couttenier et al., 2019) on
an economic basis. Crime among migrants and illegal
migrants in Ukraine is a pressing issue that affects
public safety and social stability. Research indicates
varied trends in this area, particularly regarding crime
levels, its structure, and the factors influencing its dy-
namics. The COVID-19 pandemic and related quaran-
tine measures have significantly impacted migration
processes and crime among migrants. According to
research by A. Kalinina (2021), in 2020, Ukraine saw
a decrease in the proportion of crimes committed by
migrants, to 0.5% of the overall crime structure. The
level of registered criminal offences committed by mi-
grants decreased by more than 30%, and the number
of convicted foreigners decreased by 13.5%. At the
same time, the number of detained illegal migrants
decreased almost threefold compared to 2019, while
the number of registered offences for illegal transpor-
tation of persons across the state border of Ukraine
increased by more than 10%. According to research
presented at a scientific forum on criminology, ille-
gal migration is a significant criminogenic factor that
contributes to the growth of crime, the spread of dan-
gerous diseases, and the creation of a shadow labour
market (Lutsenko & Tarasiuk, 2021).

Among the main causes of migrant crime are so-
cio-economic factors, legal vulnerability, cultural dif-
ferences, and discrimination. Illegal migrants often find
themselves in a vulnerable position, which increases
the risk of their involvement in illegal activities. To
reduce crime rates among migrants, it is necessary to
improve migration policies, ensure the social integra-
tion of migrants, enhance the effectiveness of law en-
forcement agencies, and conduct public awareness
campaigns (Solomko, 2014). Thus, the problem of mi-
grant crime in Ukraine is multifaceted and requires a
comprehensive approach that takes into account con-
temporary challenges and trends.

Although the literature review presented is not
systematic, it outlines key directions and approaches
to the problematisation of illegal migration in contem-
porary academic discourse. The analysis demonstrates
that the issue of illegal migration is examined through
the lens of its impact on the labour market, the scruti-
ny of public prejudices against migrants, and the eval-
uation of the effectiveness of government strategies
aimed at combating illegal migration and its impact on
crime rates. Scholars pay particular attention to the in-
volvement of illegal migrants in organised crime and
the possible mechanisms for their social integration or
exclusion. Thus, contemporary academic discourse on
illegal migration balances between the pursuit of an
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objective analysis of the problem and the influence of
socio-political contexts that determine the direction of
state migration policy. However, a more detailed study
of this issue is complicated by several factors. Firstly,
the presence of public stereotypes and the politicisa-
tion of the discourse lead to discrepancies in research
conclusions and difficulties in separating real threats
from speculation. Secondly, the illegal status of mi-
grants complicates access to reliable data, as they
often avoid official contact with state structures and
researchers, making their participation in organised
crime difficult to accurately assess.

Problems in developing concepts
for preventing migrant crime

The effectiveness of preventative measures against mi-
grant crime largely depends on the systematic interac-
tion between prevention agencies, the implementation
of joint preventative actions, the exchange of operation-
al information, and the holding of coordination meet-
ings to develop unified, agreed-upon strategies. The
cooperation of law enforcement agencies with the mi-
gration service and other government bodies, as well as
scientifically grounded concepts for preventing illegal
migrant crime, are of particular importance in the fight
against migrant crime. The formation of these concepts
requires both the aforementioned cooperation and a
systematic approach to data collection, which would
allow for the development of victimological forecasting
practices for this social group.

Regarding the difficulties in identifying migrant
criminals and implementing preventative measures
against them, these lie in the specific nature of certain
groups of temporary migrants who do not officially
re-register their place of residence. In this regard, it
is worth mentioning the views of O. Frolova (2003),
who rightly noted the importance of studying the
contingent of “visiting” migrants who influence the
criminogenic situation in the region, and proposed in-
vestigating their commission of offences according to
two criteria: the place of commission of the crime and
the permanent place of residence of the offender. In
case of discrepancy between these criteria, a person
who committed an offence outside the country where
they are registered is classified as a “visiting” crimi-
nal. The author also identifies migrant criminals who
do not belong to the “visiting” category, as they have
officially registered in the host country, and therefore,
from a formal legal standpoint, should be considered
local residents.

It is necessary to note that as of 2025, the distinc-
tion of crimes committed by “visiting” migrants into
a separate category has certain criminological signif-
icance, as a whole range of new economic, social, po-
litical, and ideological problems arise, including those
related to international legal aspects: the status of
foreigners on the territory of the state, ensuring their
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safety, place of residence, and so on. The impact of il-
legal migration on crime must be considered through
the lens of the latency of migrant crime because it
is often actually recorded as the crime of illegal mi-
grants only upon the detection of the crime and the
identification of the perpetrators, that is after it is es-
tablished that the perpetrator is a migrant. Migrants
who influence the criminogenic situation in the coun-
try need to be studied according to certain types: their
composition; the motivation and purpose of their ar-
rival; duration of stay; and demographic, ethnic, and
social characteristics. It is also necessary to consider
the specifics of regions and the scale of the influx of
visitors, in particular, large cities have always been the
most attractive to migrants.

Victimological forecasting of criminal offences by
foreign nationals is based on two main methodological
principles. The first is the recognition of the objective
nature of negative social processes that determine vic-
timological phenomena. The second principle is based
on the recognition of the primacy of the subjective
factor in the development of victimological forecast-
ing and the system of victimological crime prevention,
that is the purposeful activity of a person, taking into
account accumulated scientific (victimological) poten-
tial and moral values, as well as the ability to choose
specific guidelines for the development of a system for
preventing criminal offences. It is noted that one of the
principles of victimological forecasting is the principle
of clearly defining the status and characteristics of the
victimological object of forecasting (Nikitin et al., 2018).

Victimological forecasting includes: analysis of
pre-prognostic and prognostic background; study of
the victimological problem in theory and the situation
in the practice of victimological crime prevention; de-
fining the goals and objectives of specific forecasting;
formulating hypotheses of victimological forecasting;
conducting a pilot study; forming the conclusions and
proposals obtained. The effectiveness and reliability of
forecasts are determined by many factors, including the
study of victimological phenomena and processes; the
choice of the main victimological determinants, deter-
mining their role and significance in society; compiling
a comprehensive multilevel forecast both in general
about victimisation and for its individual types; the
depth and objectivity of victimological analysis of initial
information. This is facilitated by: the development of
victimological crime prevention programs; the imple-
mentation of victimological forecasting through situa-
tional victimological centres (Golina et al., 2017); the
implementation of forecasts through the victimological
service; and the provision of forecasts to the Ministry of
Internal Affairs of Ukraine.

Victimological forecasting is based on the calcula-
tion ofthe possibilities of mass victimisationin the future
under the influence of both objective and subjective vic-
timological determinants. Victimological phenomena

and processes are largely determined by the inevitable
development of society. This allows, based on victimo-
logical modelling, to predict the victimological future.
An ideal victimological forecast is one for which a da-
tabase of victimological indicators collected by the vic-
timological service with the participation of situational
victimological centres is used (Dzhuzha et al., 2020).

As successfully noted by researchers T.V. Korniako-
va et al. (2016), victimological modelling is the basis of
victimological forecasting because a predictive model is
a model of the object of victimological forecasting, the
study of which allows to obtain new victimological in-
formation about the possible states of the object of vic-
timological forecasting in the future. It is obvious that
a law-abiding state is obliged to direct its efforts to the
creation of a migration victimological service, which, in
cooperation with law enforcement agencies, will carry
out continuous victimological prevention.

The systematic practice of such victimological fore-
casting could be the scientific basis for the Concept of
Targeted State Migration Policy of Ukraine. According
to the data obtained and victimological modelling, it
would be possible to substantiate both possible liberal-
isation and anti-crisis measures, for example, strength-
ening the punishment of employers who hire illegal
migrants, for example, depriving them for five years of
the right to participate in public tenders or receive sub-
sidies, and revoking licenses to engage in certain com-
merecial activities.

In preventing criminal offences by migrants, es-
pecially those of a transnational nature, Interpol and
Europol provide significant assistance (Serova, 2004).
They conduct direct contact with foreign colleagues re-
garding the search for criminals, their extradition, and
other legal issues. Also, the National Bureau of Interpol
has information useful for the preventive activities of
law enforcement agencies, because to achieve positive
results in preventing criminal offences by migrants,
quality information support is necessary. In this regard,
it is necessary to create a unified centralised database
that contains the necessary information on the preven-
tion of criminal offences by migrants. The analysis of
activities to prevent criminal offences by migrants in-
volves the need to develop special targeted plans, and
programs for the application of preventive measures in
this area, taking into account the financial and material
resource support for the implementation of such pro-
grams (Hailu, 2024).

Migration victimological policy, in the apt opinion
of V.V. Vasilevych (2020), will be possible only when
science accumulates reliable victimological informa-
tion about the current criminal situation, scientifical-
ly grounded knowledge about the interdependence of
criminological and victimological factors, provided that
effective methods are developed to reduce and prevent
the harm caused to society by migrant crime, especially
illegal migrants.
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Regarding the regulation of migration policy in the
area of ensuring a secure environment and preventing
criminal offences committed by illegal migrants, M. Po-
cuca & J. Matijasevic (2021) noted that a mandatory
condition for establishing a common movement re-
gime within the entire European Union is, among other
things, the adoption of the acquis communautaire. This
means that each member state must take responsibility
for controlling its immigration policy and thus contrib-
ute to the stability of immigration movement through-
out the European Union, which has long been very im-
portant for member states from a purely security point
of view. The long-standing concern in this segment
actually relates to the ability of new member states to
control migration movements within their territories.

Conclusions

The subject of this study was to examine the link be-
tween illegal migration and crime, as well as the role
of organised criminal business in these processes. The
research focused on analysing contemporary academic
approaches to the issue and the challenges in prevent-
ing crime among illegal migrants. The study found that
the problem of illegal migration and crime is multi-
faceted and has significant regional specificities. An
analysis of academic literature indicates that scholars
do not have a unified view on the direct link between
migration and crime rates: some studies confirm an
increased level of criminal activity among illegal mi-
grants, while others emphasise the socioeconomic as-
pects that play a key role. Particular attention was paid
to the issue of the involvement of illegal migrants in or-
ganised crime, particularly in the areas of human traf-
ficking, smuggling, and drug trafficking. In addition, the
study demonstrated that state migration policies signif-
icantly affect the scale of crime among migrants: more
repressive strategies can lead to the marginalisation of
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illegal migrants, which contributes to their involvement
in criminal structures.

The literature review revealed that the issue ofille-
gal migrant crime is considered through the lens of so-
cial, economic, and political factors. The analysis shows
that the criminalisation of illegal migrants in public dis-
course is often based on stereotypes, which influence
migration policies and law enforcement practices. At
the same time, studies confirm that the involvement
of illegal migrants in criminal activity largely depends
on state integration mechanisms or their absence. Par-
ticular emphasis was placed on the importance of im-
proving international cooperation in the fight against
organised crime related to illegal migration. Despite the
significant volume of studies reviewed, aspects such as
the impact of illegal migration on specific types of crime
in individual countries, as well as the effectiveness of
alternative approaches to integrating migrants into
host societies, remain understudied. Further research
should focus on expanding the empirical base and ana-
lysing the long-term impact of state migration strate-
gies on crime rates, which will allow for the scientific
substantiation of new and more effective concepts for
preventing migrant crime.

All of the above indicates the need to continue in-
ternational criminology, including comparative legal
studies, which compare both the crime of different
countries as a whole and its individual types. In this
sense, criminology can become a general theoretical
basis for the sciences of the criminal law cycle.
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AHoTauia

AKTyanbHICTB CcTaTTi OGI'PYHTOBaHA HeOOXiZHICTI0O aHaJi3y MpPO6JEeMHHUX acleKTiB BHUBUYEHHs 3B'SI3KY
KpUMiHa/IbHOI aKTUBHOCTI HeJierajJlbHUX MIrpaHTiB 3 OpraHi3oBaHOI 3JI0YMHHIiCTIO. MeTolo cTaTTi 6yJI0
KOMIIJIEKCHE JIOCJIi/PKEHHSI MIXKHapoAHOTro JoCBiAy v cdepi 3anobiraHHs KpUMiHa/IbHUM MTPABONOPYLIEHHSM,
BYMHIOBaHUM HeJleraJlbHUMU MirpantaMu. BiinoBigHO 0 1OCTaB/IEeHOI METH B CTATTi BUKOPUCTAHO 3araJibHi Ta
crnenjiaJbHi METOAM HAYKOBOTO Mi3HAHHS, Cepe/ IKMX: MeTOIU aHaJIi3y, CUHTe3Y, Kiacudikalii Ta rpynyBaHHs,
AKl HaZjaJIM MOXJIMBICTh ONpaLl0OBaTH MIUPOKUM CIIEKTP HAYKOBUX JMUCKYCiH 3 mopyluieHoi Mpo6ieMaTHKHU.
AHauni3z HayKoBoOi JliTepaTypHu [JONOMIT KPUTHYHO MpOaHaJi3yBaTH IpeJCTaBJeHy B My6JiYHOMY AMCKYpCi
JYMKY 111010 HiBeJIFOBaHHS BiIMIHHOCTI Mi>K 3aKOHHICTIO Ta HE3aKOHHICTIO, IeKpUMiHaJli3alil HeNpUHUHATHOI
MOBeJiHKH, 30KpeMa HeJsleraJIbHUX MIirpaHTIB. 3a pe3yJibTaTaMU OTJIly HAQYKOBUX JOC/iKeHb BCTAaHOBJIEHO,
1110 ['0JIOBHUM 3aBJIaHHSIM KPUMIHOJIOTIB Ma€ CTaTH po3pobsieHHs epeKTHUBHOI JiepkaBHOI cTpaTerii BIJIUBY
Ha 3JIOUUHHICTb, 30KpeMa HeJleraJlbHUX MirpaHTiB, 1110 Ha/laso 6 MOXKJ/IMBICTb MAaKCUMaJIbHO pe3yJIbTaTHBHO
PO3NOAINATH PeCypCH CyCHiJIbCTBA JIJisl HPOTUAII 3JIOYMHHUM BHSIBaM, I0B’sI3aHUM, 30KpPEMa, 3 HeJIeraJbHOI0
Mirpanieto. BcraHoBieHo, mo mepemkoAow Ajas GopMyBaHHS HAyKoOBOi 6a3y M HampauioBaHHSA Takol
MOJIITUKY € OpaK 06’€KTUBHUX JJaHUX, sIKi Halalu 6 MOXKJIMBICTb CKJIACTH TOYHUH KPUMIHOJIOTIYHUH TOPTPET
niei coniaspHOi rpynu. lle cnpuyuHeHO $parMeHTApPHICTIO JOCTiKeHb i3 i€l TeMaTUKU U BiJICyTHICTIO
CTYAiH, y AAKUX 6y/10 6 HaJJaHO KOMILJIEKCHY OLiHKY KpPUMiHaJbHil aKTHBHOCTI HeJierajJibHUX MIrpaHTiB y
MeXax OKpeMHUX Jiep:KaB UM BeJHMKHUX aJMiHICTPaTUBHUX OAUHHLb. Pe3ysbTaTu AOC/Ii/PKEeHHSI MOXe OyTH
BUKOPHCTAHO Ha NMPAKTHIi B AiJIbHOCTI Jilep>kaBHUX OpraHiB /s epeKTUBHOTO 3ab6e3neyeHHs1 MirpauiiHoi
MOJIITUKHY Ta TPaBOOXOPOHHUX OpraHiB y 3ano6iraHHi KpuMiHa/IbHiA aKTHUBHOCTI HeJleraJIbHUX MirpaHTiB
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Abstract

The relevance of this study is determined by the urgent need to eliminate factors contributing to the distortion of
legal awareness and unlawful behaviour. This article aimed to examine the relationship between the concepts of
“legalawareness” and “delinquentbehaviour” and to initiate a scholarly discussion on the theoretical foundations
of effective approaches to addressing the distortion of legal consciousness and preventing delinquent behaviour.
The methodological framework of the study is based on sociological, phenomenological, and synergetic
approaches, as well as formal-logical, systemic, and structural-functional methods. The study explore how the
interaction between an individual’s inherent characteristics and the social environment determines the level
of legal awareness and, consequently, the nature of human activity, including legal activity. The formation of
delinquent behaviour is largely influenced by the combination of internal factors, such as an individual’s moral
and psychological state and distorted legal consciousness, and external factors, including motives, causes,
and conditions. Legal awareness and an individual’s value orientations are examined as factors in fostering
legal activity and legally significant behaviour. These elements constitute a distinct set of personal attitudes
shaped by motives, goals, and needs. The study theorised the role of conviction in the necessity of complying
with existing legislation as a key determinant of legal behaviour and its relationship with other components
of legal culture. It is demonstrated that legal behaviour depends on and can only develop based on legal
knowledge and a high level of legal awareness. Given this interdependence, delinquent behaviour prevention is
considered concerning such concepts as human and citizen rights and freedoms, social inequality and injustice,
and corruption. The practical significance of the article lies in its provision of specific, scientifically grounded
proposals and recommendations that can be applied in empirical research on delinquent behaviour prevention
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Introduction

The protracted reformation of the socio-political sys- (In Ukraine, the second..., 2024), accompanied by eco-
tem in post-Soviet states, coupled with socioeconom- nomic decline, socio-economic inequality, and human
ic crises across Eastern Europe, has placed significant  rights violations (NISS, 2024). The crisis within the
strain on populations and democratic institutions. social sphere contributes to the formation of a con-
Corruption remains rampant in post-Soviet countries flict-prone environment (Kizilkaya, 2021). All of these
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factors provoke the distortion of legal awareness and
delinquent behaviour, which undermines national se-
curity and poses a substantial threat.

A perspective exists that delinquent behaviour may
stem from a complex interplay of factors, including
individual, group, and societal legal awareness, social
contradictions, and more. However, this assertion re-
quires further theoretical substantiation and empirical
validation, particularly in light of the crisis of classical
approaches to understanding the origins of crime. The
claim that preventing the consequences of offences ne-
cessitates the elimination of their causes and motives
sparks debate, especially regarding the feasibility and
effectiveness of completely eradicating such factors in
contemporary societies. Within theoretical discussions,
considering these factors in law-making, law enforce-
ment, and preventive activities can be understood as
contributing to the optimisation of the formation of
a rule of law state, ensuring national security, and re-
alising human rights. To prevent such expectations
from becoming overly idealised, given the complexity
of social processes and the limitations of existing legal
regulatory tools, a theoretical verification of the con-
ceptual foundations of these discussions is necessary.
These conceptual foundations are the concepts of “le-
gal awareness” and “delinquent behaviour”. Further re-
search is also needed into the relationship between the
understanding of prevailing societal attitudes and the
ability to predict offences, as reflected in the articles of
certain scholars, such as T. Raymen (2016). A systemat-
ic analysis of the factors influencing crime could poten-
tially yield practical benefits, although its effectiveness
and comprehensiveness remain debatable.

The driving factors behind deviant, including de-
linquent, behaviour have been analysed by G. DeAn-
gelo et al. (2017), who substantiated the idea that
in combating such behaviour, policies aimed at in-
fluencing social norms may be more effective than
sanctions. The relationship between violence, devi-
ance, and crime was investigated by ]. Regalado et
al. (2022), who concluded that crime and violence
create stressful conditions and induce changes in hu-
man behaviour. Deviant behaviour in the workplace
was analysed by I. Nac¢inovi¢ Braje et al. (2020), who
identified personality traits and examined the organ-
isational culture within institutions and enterprises
that contribute to deviant behaviour. A relevant exam-
ple of research into the causes of criminal behaviour
in the context of socio-environmental and psycho-
logical factors is the study by Z. Bjelajac (2024). The
impact of social factors on the behaviour of offenders
was also analysed by T. Yanovska (2023) and R. Ab-
hishek & J. Balamurugan (2024), who concluded that
to reduce crime, it is necessary to create conditions
that facilitate the satisfaction of basic human needs
and enhance legal awareness. Personality traits indi-
cating a risk of committing offences were identified by
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N.K. Tharshini et al. (2021), including psychopathy,
low self-control, and difficult temperament.

Another dimension of the discussion is presented
in the research of Ya.S. Bohiv (2022), who examined the
role of legal awareness in building a rule-of-law state.
The study concluded that legal consciousness is an ide-
ological category that underpins the guarantee and ob-
servance of human and citizen rights and freedoms, the
protection of legitimate interests, and the uncondition-
al fulfilment of legal obligations.

The study of this author is a significant contribution
to the development of theories that assert that positive
results in curbing criminal behaviour can be achieved
through rational social policy. In the empirical realm, it
should be noted that the level of research on these spe-
cific factors is currently insufficient.

This research aimed to conduct a general theoreti-
cal analysis of legal awareness as a factor in delinquent
behaviour, as well as the specification of ways to over-
come the distortion of legal awareness, as one of the
ways to prevent offences. The research objectives were:

W to identify the main approaches to understand-
ing legal awareness in the context of the study of delin-
quent behaviour;

M to analyse the theoretical and methodological
problems that arise in studies of legal awareness and
its impact on delinquent behaviour;

Im to assess the current state of research on the
problem and identify prospects for its further develop-
ment.

The methodological basis of the article was com-
prised of hermeneutic and contextual methods. These
methods were applied to elucidate the essence of the
constructs “legal awareness”, its components, the es-
sence of “delinquent behaviour”, its distinction from
“deviant behaviour”, and its connection to other con-
cepts. The utilisation of the laws of formal logic, primar-
ily contradiction, identity, sufficient reason, etc., con-
tributed to the definiteness, consistency, and validity
of the conclusions. The systemic method was employed
in the process of analysing the components of the con-
cept of “legal awareness” in contemporary scientific re-
search, as well as the phenomena and processes that
are identified as factors influencing each component.
The phenomena and processes under investigation are
considered in their interconnection and interdepend-
ence with the surrounding environment against the
backdrop of which the system functions. The systemic
approach required, in the analysis of system elements,
an emphasis on their significance for the system as a
whole, on the functions that the elements perform in
the system, and on the connections and relationships
between the elements of the concepts. At the same
time, the conceptual framework of this study is shaped
by the principle of the priority of the whole over the
part (Tymoshenko, 2024), aligning with a sociological
approach rooted in the principle of social determinism.
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Defining the scope of the concepts
of “delinquent” and “legal awareness”

The term “delinquent” (from the Latin delinquens - one
who commits an act) refers to a subject whose “deviant
behaviour, in extreme manifestations, constitutes crim-
inally punishable actions” (Shapar, 2007). The conse-
quences of such behaviour affect the life of an individual
and society, hinder the sustainable development of the
country, violate existing legislation, create obstacles to
the realisation of human and civil rights and freedoms,
undermine the authority of the state at the internation-
al level, and pose a threat to national security.

The concepts of “delinquent” and “delinquent be-
haviour” are employed in general Legal theory, Criminol-
ogy, Sociology, Pedagogy, Psychology, Social pedagogy,
and other fields of knowledge. Initially, the term “delin-
quent” was used with meanings such as “a person who
has committed an offence”, “a person who fails to fulfil a
legal or contractual obligation”, and even “a rebel”. Later,
itbegan to be used more broadly, also denoting persons
with any unacceptable, unlawful, or culpable behaviour.
This term is also used as a “neutral” or “politically cor-
rect” alternative to avoid synonyms with negative con-
notations (such as criminal, thief, or fraudster) if they
are perceived as discriminatory or overly derogatory
(Blaha, 2019). Examples of delinquent behaviour in-
clude administrative offences, disciplinary infractions,
and criminal offences, which are divided into criminal
misdemeanours and felonies. Delinquent behaviour
differs from deviant behaviour (from the Latin devia-
tion - deviation), which encompasses acts that contra-
dict the rules of conduct that have developed in a par-
ticular community (customs, traditions, moral norms),
and significantly deviate from generally accepted stand-
ards and norms. That is, the concept of “deviant behav-
iour” is broader (Tymoshenko & Korolchuk, 2023).

Legal awareness is an attribute, a component of the
legal life of society, and the most important category of
legal culture. Law and legal awareness are phenomena
that are inextricably linked. Being a correlate of law, le-
gal awareness acts as a form of awareness as a specific
phenomenon of social reality and an “equivalent for the
legitimacy of law” (Hordk et al.,, 2021). Legal awareness
can be considered as a system of knowledge about law
and the proper order of legal regulation. It is also a re-
flection in people’s minds of legal phenomena and ideas
about the proper legal order, a psychological reflection
of state-legal reality. At the same time, it is also a con-
sequence of such reflection. It can be said that “legal
awareness is a belief in the values contained in humans
about the law” (Haitao, 2022). Legal awareness is also
a person’s attitude to existing law, people’s attitude to
the behaviour of other people, and people’s attitude
to their rights and obligations. Hence the multi-level
nature of the spheres of its implementation, which in-
clude both legal knowledge and legal assessments, as
well as the specific historical practice of implementing

legal relations. At the same time, legal awareness is part
of the theoretical triangle “legal awareness - legal val-
ues - legal behaviour” (Nelken, 2017), in which it occu-
pies the place of intellectual, as well as emotional and
value perception of information about legal reality.

Considering these semantic boundaries, within
contemporary legal theory, legal awareness partially
encompasses legal psychology and legal ideology. Legal
psychology is the collection of feelings, moods, emo-
tions, experiences, skills, and habits through which var-
ious social groups, as well as individuals, express their
attitudes towards legal phenomena. This includes, for
example, a sense of justice, attitudes towards arbitrar-
iness, lawlessness, crime, corruption, and so on. Legal
psychology, as the lower level of legal awareness, is
formed spontaneously, under the influence of people’s
direct life experience, the actual practice of legal rela-
tions that arise from the inevitable encounter with legal
phenomena. The legal knowledge acquired at this level
is disorganised and unsystematic.

Legal ideology, which aligns with the theoretical
level of legal awareness, constitutes a framework of le-
gal ideas, viewpoints, and theories that either justify
the necessity of specific legal norms or demonstrate
their illegitimacy (Martyniuk, 2019). This extends be-
yond mere spontaneous knowledge to encompass a
value-driven system that facilitates a profound com-
prehension of legal phenomena, elucidates the inter-
nal mechanisms of legal regulation, or substantiates
alterations conducive to the practical realisation of
particular value orientations (Adam & Sen, 2021). At
this echelon, a complex of legal sciences is formulat-
ed, and empirically validated recommendations are
devised for legislative and law enforcement agencies.
As astutely observed by A. Halpin (2013), any legal
theory purporting to expunge ideological content from
legal practice is merely a veiled manifestation of an al-
ternative ideological paradigm. It is imperative to un-
derscore that the dichotomy between legal psychology
and ideology exists solely within the realm of abstrac-
tion. Analogous to the intrinsic unity of emotions and
intellect, the structural constituents of legal aware-
ness, predicated upon these foundations, are intrinsi-
cally and dialectically interconnected.

An individual’'s legal awareness manifests its sub-
stantive content through legal, or legally significant, be-
haviour (Savchenko, 2020). The behavioural, practical
components are predominantly evident in individual
legal awareness, which harmonises the fulfilment of an
individual’s needs in specific life scenarios with legal
norms. The behavioural components of legal awareness
that influence an individual’s legal conduct encompass
legal attitudes, personal value orientations, convic-
tions, goals, and motives.

An attitude is conventionally defined as the pri-
mary, initial response of a subject to the influence
of a situation necessitating problem formulation and
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resolution, reflecting a readiness to act in the presence
of an immediate need and an objective situation. Atti-
tudes can be either conscious or unconscious. Legal at-
titudes, as a structural element of legal awareness, are
manifested through active engagement with the law,
directly characterising the cognitive-evaluative and
regulatory-formative mechanisms of legal awareness.
Serving as a crucial target orientation, they stimulate
legal activity, prompting legal subjects to engage in le-
gally significant behaviour.

“Legal attitudes are the basis for legal value orien-
tations” (Shulga, 2022). They possess a complex struc-
ture encompassing emotional, rational, and behav-
ioural components. However, a legal attitude can only
function as an effective internal driver if it is ground-
ed in legal knowledge, positive legal sentiments, skills,
and competencies. Collectively, these elements ensure
readiness to engage in activities aimed at realising the
law. A legal attitude can manifest as either a reluctance
on the part of the subject to assert their lawful rights
or a deliberate violation of existing legal prohibitions.
The subject may acknowledge the illegitimacy of their
actions, the social conditioning of laws, their objective
expediency, and their alignment with personal inter-
ests, in addition to societal interests. Nevertheless, an
individual’s internal intuition, akin to their system of
moral values, may not consistently orient towards so-
cially beneficial conduct.

Value orientations constitute a unique complex of
personal attitudes, formulated based on an individual’s
motives, goals, and needs (Kyslynska, 2015). Value ori-
entations are manifested in conjunction with a world-
view, enabling individuals to formulate a subjective
stance towards their surrounding reality. It is these
personal value orientations that dictate an individual’s
disposition towards legal reality. In this context, the law
may serve as an instrumental value for an individual. In
other words, under specific circumstances, it is valued
because it facilitates the realisation of other personal
values, such as material well-being. The law may also
possess intrinsic value for subjects, as it fosters the sta-
bility of social relations and the proper realisation of
human and civil rights and freedoms.

The primary factor influencing the formation of
lawful behaviour is the conviction in the necessity of
adhering to existing legislation, which is formed based
on legal knowledge and a high level of legal aware-
ness. Legal convictions are internally perceived and
assimilated legal views that generate a readiness to
act. “Awareness of the law and following the rules are
two factors that contribute to law-abiding conduct. The
emergence of legal consciousness stems from people’s
abstract concepts of the equilibrium between desired
order and peace. There is a strong association between
legal awareness and other values, including those of a
social, political, economic, and legal nature” (Dong &
Zeb, 2022). The formation of legal knowledge is one of
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how the level of education influences the reduction of
crime rates (Hjalmarsson & Lochner, 2012).

Human legal awareness and legal behaviour,
through a sociological approach, are linked to the
concepts of “social justice/injustice” (Kearns &
Sarat, 2009). The substantive basis of social injustice
is formed by unjust, primarily unequal, social rela-
tions that provide advantages to certain individuals or
communities, thereby degrading the human dignity of
other individuals and communities and violating hu-
man rights. Important determinants of social injustice
include the immorality of subjects’ behaviour, egoism,
aggressiveness, the dehumanisation of power, legal,
political, and economic relations, low levels of social
responsibility, and the understanding of freedom as a
personal license. In general, the phenomena of justice
and injustice at the level of individual consciousness
and behaviour are extremely contradictory, a com-
plex interplay of positive and negative aspects, vul-
nerability and human resources. The foundations for
understanding injustice can be ideological or purely
emotionally motivated, based on the set of values and
orientations characteristic of an individual, a specific
group, or society as a whole.

External circumstances, such as poverty and so-
cial inequality, also influence legal awareness and legal
behaviour. According to the World Bank, the world is
currently experiencing the largest increase in global in-
equality and poverty since the Second World War (Top-
chii, 2023; Abramova, 2023; Due to the war..., 2023).
Social inequality and injustice are one of the causes of
delinquent behaviour (Anser et al., 2020). High levels
of poverty and unemployment tend to increase crime
rates in a country (Stasiuk, 2022; Kostenko, 2023). The
material situation of a legal subject is important, as is
the social and (real or perceived) marginalisation of the
population, especially those who have served sentences
of imprisonment (Bedaso et al., 2020). The main role in
the mechanism of unlawful behaviour belongs to indi-
vidual legal awareness, which is a collection oflegal and
moral ideas formed over time with the decisive partici-
pation of a person’s personal qualities.

Goals and motives are important components of
individual legal awareness. A goal is what one strives
for; it regulates human activity. Goals are formed when
there is a need and interest. A goal, as a behavioural
component of legal awareness, is a mental model of a
future outcome. A motive is an incentive, a reason for
any action. In the sphere of individual legal awareness,
a motive is an internal impulse that evokes a readiness
for activity. Motives can be positive (e.g., the realisation
of rights) and negative (e.g., the desire to enrich one-
self by committing a crime). Personality traits, such as a
tendency to solve problems violently, a lack of empathy
for others, and narcissism, are conditions of unlawful
behaviour. In particular, narcissism, according to E. Jauk
& P. Kanske (2021), is “associated with both grandiose
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self-assuredness and dominance, as well as vulnerable
insecurity and reactivity”.

Legal awareness is of particular importance for the
realisation of rights and freedoms, as the internalisa-
tion of the necessity to comply with legal norms, which
becomes an internal attitude of the individual, is a fac-
tor that deters a person from unlawful behaviour and
becomes an important element in crime prevention
(Cheung & Jia, 2024). The forms of expressing legal
awareness can vary: recognition, respect, compliance
with legal norms, views and beliefs that aspire to be
implemented in legislation, criticism of existing legisla-
tion, objections to certain provisions, protest that esca-
lates to rejection and even resistance (if existing legisla-
tion violates human rights). This latter form falls under
the category of distorted legal awareness.

Distorted legal awareness refers to a complex of
negative changes in an individual’'s consciousness,
views, beliefs, and ideas regarding the law, which are
conditioned by the surrounding legal reality (Mel-
nyk, 2019). Under its influence, the bearers of legal
awareness develop ideological and psychological stere-
otypes that express a negative, biased attitude towards
existing law, which manifests in behaviour. Distorted
legal awareness can be a driving force in the formation
of delinquent behaviour, which is most dangerous to
society because it contradicts legal norms. In general,
certain factors cause the behaviour of a legal subject
to become delinquent, namely: external natural condi-
tions of the environment in which a person lives and is
influenced (these are influenced by climatic, geograph-
ical, and ecological features); social factors formed by
the community to which a person belongs (this in-
cludes the influence of education, nationality, moral at-
mosphere in society, political processes in society and
the state, etc.); internal biological characteristics of the
individual that determine the strength and nature of
a person’s reactions to any environmental influences
(gender, age characteristics, health status, etc.); person-
al psychological characteristics of a particular individu-
al, such as impulsiveness, recklessness, etc.

Overcoming distorted legal awareness

There are several well-known types of distorted legal
awareness: legal fetishism (a biased attitude towards
the law and its role in solving the problems of the state
and society); legal infantilism (lack of information in
the field of law); legal dilettantism (a careless attitude
towards the law and legal values without mercenary
or criminal intent); transformation of legal awareness
(this is the maximum change and perversion of legal
awareness, which involves achieving a criminal goal);
legal nihilism (a conscious disregard for existing legis-
lation, uncertainty in the ability of the law to fulfil its
main task - the regulation of social relations) (Mukh-
in, 2007). A common form of distorted legal awareness
islegal nihilism. This is a direction of socio-legal thought

that denies the social value of law, cultivates a negative
attitude towards it, especially intensifying during crisis
periods of social development. The most negative result
of distorted legal awareness, which manifests itself in
concrete actions, is the commission of a crime. There-
fore, activities to raise the level of legal awareness, to
educate a person in attitudes of respect for the law and
the law, will be an effective component of a comprehen-
sive approach to the prevention of offences.

One of the most crucial directions in overcoming
the distortion of legal awareness is raising the level of
legal culture within the population, cultivating an inter-
nal need to comply with legal requirements and foster-
ing socio-legal activity. The term “legal culture” denotes
“a system of spiritual values created by the activities of
legal subjects, functioning as a form (method) of imple-
menting the progressive legal development of individ-
uals, humanity, and the social conditions of their lives”
(Makarenko, 2019). Essentially, it represents the qual-
itative state of legal life within a society, manifested in
the corresponding level of development of legal reality,
law-making, law implementation, and law enforcement
(Szilagyi, 2023). Simultaneously, it is a value-normative
system oriented towards legal convictions and perspec-
tives that facilitate the understanding of the law and the
ability to implement it correctly. An individual’s legal
culture comprises legal education, legal awareness, a
profound understanding of legal principles, and con-
fidence in the justice of laws, legal rights, and duties.
A high level of legal culture contributes to achieving
peace, stabilising the socio-political situation in a coun-
try, and success in combating corruption, particularly
in ensuring the punishment of corrupt individuals.

Reducing the level of distorted legal awareness will
also be facilitated by social and normative education,
which is a comprehensive process that includes, in ad-
dition to legal education, moral, labour, physical, and
aesthetic education, aimed at forming a harmonious,
comprehensively developed personality as a key unit of
society. It also involves stimulating the active position
of the individual, developing in them a sense of positive
legal responsibility, which helps to resist nihilistic at-
titudes in society and defend their own civic position.
Social and normative education is not limited to the le-
gal aspect. It also includes moral, labour, physical, and
aesthetic education, which together contribute to the
formation of a holistic understanding of values, norms,
and rules of behaviour in society. Legal education is an
integral part of social and normative education. It in-
volves the formation of legal culture, respect for the
law, and awareness of their rights and duties among
citizens. Legal education contributes to the develop-
ment of critical thinking, the ability to analyse legal
situations, and make informed decisions. Moral educa-
tion is aimed at forming moral values in a person, such
as kindness, honesty, justice, and responsibility. Moral
values are the foundation of legal awareness, as they
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determine a person’s attitude towards the law and their
willingness to abide by it. Labour education fosters dil-
igence, responsibility, and discipline. These qualities
are important for the successful socialisation of an
individual and their integration into society. Physical
education aims to strengthen a person’s health and de-
velop their physical abilities. A healthy person is more
active, energetic, and able to resist negative influences.
Aesthetic education fosters a sense of beauty and devel-
ops creative abilities. Aesthetic education helps a per-
son see beauty in the surrounding world and strive for
harmony. An important aspect of social and normative
education is the stimulation of an individual’s active po-
sition and the development of a sense of positive legal
responsibility. A person who is aware of their responsi-
bility for their own actions and is willing to participate
in society is less prone to delinquent behaviour. Social
and normative education helps a person resist nihilistic
attitudes in society and defend their own civic position.
It contributes to the formation of an active life position,
a willingness to fight for their rights and interests, as
well as for the interests of society as a whole.

The specificity of legal awareness in offenders lies
in the absence of generally accepted moral concepts
and the presence of exclusively negative attitudes. An
offender’s knowledge of legislation is unsystematic
and chaotic, based on personal experience or the ex-
perience of those in their social circle. By their behav-
iour, an offender denies a specific legal norm or group
of norms that protect the social relations they have
violated (Shimotsukasa et al, 2019). In this case, the
preventive role of the law does not achieve its intend-
ed goal. Even if an offender perceives the existing legal
norm under which they were convicted as “correct” and
“just” in an abstract sense, they still consider the sen-
tence unjust in their own case. It is the defects in legal
awareness in the sphere of perceptions about criminal
law that determine an individual’s unlawful behaviour.
Any defect in legal awareness, regardless of the sphere
in which the offence is committed, is determined by an
individual’s attitude towards the law. Deviations in the
legal awareness of offenders are most evident when
they choose a particular course of action in a conflict.
Moreover, antisocial groups have effective mechanisms
for rewarding offenders, which reduces internal ten-
sion and allows them to feel part of something larger,
achieve certain successes, and self-actualise. Criminal
methods of self-actualisation, actively reinforced by the
antisocial group, become the norm of behaviour, which
is the final stage in the formation of a criminal person-
ality. The chosen mode of behaviour demonstrates a
distorted value system, in which legal principles are far
from taking priority.

Legal education contributes to raising the level of
legal awareness and preventing delinquent behaviour
by reinforcing behavioural models in people’s minds
that need to be followed and respected (Adamski &
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Florczak, 2022). Legal education of the population in a
criminological context is a targeted process organised
specifically to achieve law enforcement goals. At the
same time, it is a system of measures carried out by the
state, citizens, and other organisations to form a posi-
tive legal awareness and legal culture of the individual
and society as a whole. The goal of legal education is
usually to raise the level of legal awareness and legal
culture of an individual, public organisation, and soci-
ety as a whole. That is, the goal of legal education in-
tegrates personal, social, state needs, and interests. In
general, legal education of the population is carried out
in the following main forms: using the capabilities of
the mass media; working with small social groups; indi-
vidual work with a citizen and their microenvironment
(family). Methods of legal education can be: persuasion,
assistance, encouragement, education, suggestion, and
creating situations that promote education. Individual
legal education measures are designed not only to elim-
inate or correct negative personality traits, to provide
the necessary knowledge to ensure their own safety
and reduce victimisation, but also to gradually form
qualities that can ensure consistent adherence to social
norms and rules.

Individual legal education is typically carried out
for the following categories of individuals: persons
with increased victimisation due to their behaviour,
lifestyle, or physical or mental characteristics; actual
or potential victims of crime; persons who systemati-
cally consume alcohol; pensioners, minors, people with
disabilities, and certain other vulnerable categories of
the population; schoolchildren and students; homeless
people; minors detained in special institutions; persons
who have been brought to administrative or criminal
responsibility, persons who violate their duties to raise
children; the social microenvironment of the above cat-
egories of persons. To obtain positive results from the
process of legal education, it is necessary to consider
the relationship between law and legal awareness. It is
also important whether society or a specific individual
treats the law as a value.

Conclusions

Thus, in contemporary research, “legal awareness” is
a concept understood as a conscious-volitional and in-
tuitive (unconscious) environment in which the law is
comprehended, and motives and impulses for legally
significant behaviour are formed. Legal awareness is
determined by external objective conditions and in-
ternal personal factors, individual psychophysiological
characteristics, and the socio-cultural level of an indi-
vidual. Research may conflate these levels, leading to
inaccuracies in the interpretation of results. Value ori-
entations, which reside within the structure of an indi-
vidual’s motivational sphere, play a significant role in
this process, determining their activity in the legal sys-
tem. The degree of actualisation of legal values at the
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societal and individual levels is a determining factor in
the dynamics of legal awareness and legal behaviour.
Social inequality and injustice, as well as corruption,
not only lead to a decline in the quality and standard of
living of the population butalso to an increase in the de-
structive and pessimistic potential of public conscious-
ness, and distortions in value orientations and legal
awareness. This poses a significant threat to the spread
of delinquent behaviour and crime. Studies often focus
on individual aspects, which complicates a comprehen-
sive assessment of the impact of legal awareness on de-
linquent behaviour.

Research indicates that legal behaviour depends on
the level and direction of legal awareness, which acts
as a powerful behavioural regulator. The presence of
distorted legal awareness is a significant risk factor for
delinquent behaviour. The unity of natural character-
istics and the social environment determines the level
of legal awareness, and therefore the nature of human
activity, including legal activity. Legal awareness is not
a static formation; it changes under the influence of
social, economic, and personal factors. Studies that do
not take this dynamic into account may miss important
aspects of the impact on behaviour. An important factor
influencing the overcoming of delinquent behaviour is
the conviction of the need to comply with the law, which
can only be formed based on legal knowledge and a
high level of legal awareness. An effective system for
preventing delinquent behaviour is understood as one
that should provide for the creation of conditions for
the realisation of human and civil rights and freedoms,
the formation of an effective, “just” system of sanctions
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AHoTauia

AKTyanbHICTD [JJOC/iPKEHHs] 3yMOBJIEHA HarajJbHOI NOTpPe6o ycyHeHHs ¢(aKTOpiB, 110 COPUYUHSAITH
JedopMariito TpaBOCBiJOMOCTI Ta MPOTUIIPABHY MOBE/iHKY. MeTow cTaTTi 6yJ10 JOCAIIUTH B3AaEMO3B’'SI30K
TaKWX KOHLENTIB, K «IpaBOBa CBiJOMICTb» 1 «JeJiHKBEHTHA IOBeJAiHKa», 1 3amo4aTKyBaTU HayKOBY
JHCKYCilo 1110/{0 TEOPETHYHOTr0 NiAIPyHTs ePeKTUBHUX HANPSAMIB mofoJaHHA AedopmMalil npaBocBiAoMOCTi
Y onepe»XKeHHs JeJliHKBEHTHOI NoBeiHKU. MeTO/10/10T1YHO0 OCHOBOIO JOC/Ii/I)KEHHS CTa/IA COLLiOJIOTIYHUH,
$beHOMeHOOT{YHMN, CHHEPTeTUYHUN NiZX0AH, a TaKokK GOpPMasbHO-JOTIYHUH, CHCTEMHUH Ta CTPYKTYpPHO-
¢dyHKIioOHaIBHUN MeToAM. 3'sICOBAHO, SIK MOEAHAHHS MPUPOJAHUX OCOGJMBOCTEMN JIIOJAUHU Ta COLia/IbHOrO
cepe/ioBUILLA BU3HA4Ya€ piBeHb IPaBOBOI CBiIOMOCTI, a OTXe, 1 XapakTep JIOACbKOI aKTUBHOCTI, 30KpeMa
npaBoBoi. BupimanbHy poJib y dopMyBaHHi ieliIHKBEHTHOI NOBE/iHKH BiJlirpa€ No€{HAaHHSA TaKKUX BHYTPIIIHIX
¢dakTopiB, IK MOpaJbHUU Ta NCUXIYHUNA cTaH JiOJAUHM, 11 AedopMoBaHa NpaBOCBiAOMicTb, i 30BHIMIHIX
¢daxTopiB, TOGTO NMOELHAHHA MOTHUBY, NIPUYHUH U yMoOB. Ak ¢pakTop GopMyBaHHS CTUMYJIIOBAHHS MPAaBOBOI
AKTUBHOCTI, OPUAUYHO 3HAYY L0l MIOBEAIHKH PO3IJIAHYTO IPaBOCBiAOMICTb i IJiHHICHI OpieHTaLil TI0AUHY, AK]
€ 0C06/JIMBUM KOMIIJIEKCOM YCTaHOBOK OCOGMCTOCTI, 1110 yTBOPIOETHCSA HA OCHOBI il MOTHBIB, MeTH ¥ MOTpeO.
TeopeTH30BaHO Taki YMHHUKHU NPaBOBOi MOBEJIHKH, SIK NMEepPeKOHaHHsS B HeoOXiHOCTI JoTpuMyBaTHCSH
YUHHOI'0 3aKOHO/IABCTBA i HOro 3B’sI30K 3 iHIIMMU CKJIaZJ0BUMHU IPABOBOI KyJIbTYPH. 3aCBi{4€HO, 110 TpaBOBa
NoBe/liHKa 6e3nocepeHBO 3aJ1EXKUTh | MoXke chOpMyBaTUCS JIUILIE HA OCHOBI MPaBOBHX 3HAHb i BUCOKOTO PiBHSA
MpaBOBOI CBiAOMOCTI. 3 OT/IAAAY Ha TaKy MiANOPALKOBAHICTb, AOCIIPKEHO, IK KOHLIENTYaJIbHO IONepe/P)KeHHS
JleJTIHKBEHTHOI MOBE[iHKU B3aEMO/Ii€ 3 TAKUMH KOHIIEMIisIMH, SIK NpaBa i cBO60 U JIIOAWHU ¥ IPOMaJsTHUHA,
coljaJibHa HePiBHICTb Ta HecllpaBeAJUBICTb, Kopynuid. [I[pakTU4YHA 3HAYYIIICTh CTATTI OJIATAE B TOMY, 1110 B
Hil MiCTSITbCS1 KOHKPETHI HAyKOBO 06I'pYHTOBAHI Mpono3uiii Ta pekoMeHAanil, AKi MOXKyTb 6YTH BUKOPHUCTaHI
B eMIIPUYHHUX JOCIIPKEeHHAX W00 NoepelKeHHS AeJiHKBEHTHOI TOBe/jiHKU
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Abstract

In today’s globalised world, the issue of legislative harmonisation has gained particular relevance, especially
in the context of institutional support for the budget process at the local level. The aim of this study was to
determine the optimal balance between unification and adaptation in the process of legislative harmonisation
concerning the institutional framework of the local budget process. To achieve this objective, a comprehensive
research methodology was employed, including comparative legal analysis, historical-legal method, formal-
legal method, as well as systemic, institutional, and functional analysis of the regulatory frameworks of
Central and Eastern European countries. The study revealed that the Polish and Estonian approaches
demonstrate an effective model of balancing standardisation with localisation, whereby general principles
of the budget process are established while preserving flexibility for municipalities. It was established that
institutional coordination mechanisms, particularly advisory councils and specialised committees involving
representatives from various levels of government, play a key role in achieving this balance. A comprehensive
approach to legislative harmonisation was proposed, combining centralised guidance with decentralised
implementation, ensuring both adherence to general principles and consideration of local specificities.
Key institutional challenges in harmonisation were identified, including insufficient professional training
of financial department staff and limited technical capacity in Ukraine and Serbia compared to Poland and
Estonia. The necessity of enhancing the institutional capacity oflocal self-governmentbodies was substantiated
through the introduction of mandatory professional development programmes, improving the regulatory
framework by eliminating contradictions between declared local budget autonomy and actual restrictions,
and strengthening coordination between national and local levels through specialised mechanisms such as
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Poland’s Joint Commission. The findings of this study can be utilised in developing legislative harmonisation
strategies for countries pursuing European integration and in refining existing mechanisms for coordinating
the budget process across different levels of government
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Introduction

Contemporary processes of globalisation and regional
integration present new challenges for national legal
systems, particularly in the context of improving in-
stitutional support for the budget process. Legislative
harmonisation serves as a key instrument for ensuring
coherence among legal norms across different juris-
dictions, thereby facilitating more effective interaction
between subjects of international relations. However,
legislative harmonisation is not a uniform process and
requires striking an optimal balance between the uni-
fication of legal norms and their adaptation to national
and regional specificities.

The issue of finding an optimal balance between
unification and adaptation has gained particular rele-
vance in the context of contemporary global challeng-
es and institutional transformations. The analysis and
development of theoretical foundations for legislative
harmonisation and unification in the context of regional
integration have been explored in studies by T. Nurma-
tov (2022) and a group of scholars led by N. Parkhomen-
ko (2024). These works contribute to an understanding
of legislative harmonisation processes, identifying key
challenges and obstacles. T. Nurmatov’s (2022) defini-
tion of harmonisation as a coordinated policy of legal
regulation, along with N. Parkhomenko et al. (2024)
analysis of the specificities and problematic aspects of
EU law implementation into national legislation, en-
hances the comprehension of harmonisation processes.
R. Ghetti (2018) focuses on harmonisation as a process
aimed at reducing legal diversity between jurisdictions
but overlooks the specific context of local budgets and
the need for adaptation to national particularities.

Modern scholarly literature contains a significant
number of studies addressing various aspects of legis-
lative harmonisation and institutional support for the
budget process. Particular attention should be paid
to works examining the institutional foundations of
budget planning within the system of macroeconomic
regulation. A thorough analysis of this issue is present-
ed in the study by I. Chugunov & I. Liubchak (2023), who
emphasise the importance of adapting the institutional
environment to social and economic changes. By com-
prehensively analysing the essence of the institutional
environment of budget planning and elucidating the con-
tent of the budget institution and the institution of budg-
etary policy, the authors establish a theoretical founda-
tion for systematising conceptual approaches to studying
the institutional framework of the budget process.
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An important contribution to the development of
theoretical foundations in this field is made by stud-
ies identifying factors influencing the capacity of local
authorities to implement adaptation measures. A sig-
nificant contribution to understanding these issues
was made by N. Rogers et al. (2023), who in their study
identified two key factors: authority and adaptive ca-
pacity. The value of their approach lies in identifying
key institutional barriers to municipal adaptation,
among which the lack of support from elected local
self-government leaders occupies a prominent place.
Such analysis allows for a deeper understanding of
institutional challenges in implementing changes at
the local level and outlines potential solutions in other
contexts, particularly in the realm of budget process
support. These findings are complemented by the con-
clusions of A. Sdez-Martin et al. (2021), who, examin-
ing factors influencing the level of institutional sup-
port for legislative implementation at the local level,
demonstrated that indicators such as municipal size,
budget surplus, and political support have a positive
impact on institutional backing for local legislative im-
plementation.

Substantial scholarly interest lies in research ex-
amining relevant legislative changes in the implemen-
tation of local budgets. In this context, the conclusions
drawn by A. Harbinska-Rudenko et al. (2022) are par-
ticularly significant, as they emphasise the importance
of streamlining regulatory acts to ensure prompt re-
sponses to the needs of territorial communities. By
investigating the principles of efficient, proper, and
continuous implementation of local budgets and ana-
lysing regulatory changes in this sphere, the authors
have made a substantial contribution to understanding
adaptive mechanisms in the local budget process.

Empirical evidence underscoring the importance
of regional strategic governance in implementing adap-
tive measures at the municipal level is presented in the
study by N. Bonnett & S. Birchall (2022). The authors’
analysis, based on the case of local authorities in Brit-
ish Columbia (Canada), not only established the criti-
cal role of regional leadership in initiating adaptive
measures but also identified limitations in their prac-
tical implementation due to the absence of detailed,
evidence-based policies. The value of this research lies
in its emphasis on the importance of collaboration and
leveraging the strengths of different governance levels
to overcome adaptation barriers.

Law Journal of the National Academy of Internal Affairs, 15(1), 27-47



Despite the substantial body of scholarly work ded-
icated to the theoretical foundations of legislative har-
monisation and institutional questions concerning the
adaptive capacity of regional authorities to regulatory
challenges, the issue of institutional support for the lo-
cal budget process remains under-researched. Particu-
larly relevant is the analysis of the specificities of legis-
lative harmonisation in the context of decentralisation
and the growing role of local budgets in ensuring the
socio-economic development of territories. Therefore,
the objective of this study was to identify approaches
that would ensure an optimal balance between unifi-
cation and adaptation in the process of harmonising
legislation concerning the institutional framework of
the local budget process. To achieve this objective, the
following tasks were defined:

1) elucidate the theoretical and methodological
foundations of legislative harmonisation and examine
conceptual approaches to the interplay between the
processes of unification and adaptation of legal norms;

2) analyse international experience in balancing
standardisation and localisation in the legal regulation
of the budget process;

3) develop recommendations for improving the in-
stitutional framework of the local budget process, tak-
ing into account the optimal balance between the unifi-
cation and adaptation of legal norms.

Materials and Methods

The methodology of this study was based on a com-
prehensive, multi-level approach to examining the pro-
cesses of legislative harmonisation concerning the in-
stitutional framework of the local budget process. The
selected methodology enabled the identification of pat-
terns, specificities, and problematic aspects in achieving
a balance between the unification of legal norms in ac-
cordance with EU requirements and their adaptation to
the national contexts of different countries. The founda-
tional basis of the research was the analysis of the regu-
latory framework, which consists of two primary levels:
supranational (EU legislation) and national (legislation
ofPoland, Estonia, Croatia, Ukraine, Georgia, and Serbia).

The analysis of the supranational level involved
the examination of key EU directives and regulations
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that establish the fundamental requirements for budg-
etary processes at all levels, including the local level.
In particular, the following were subjected to detailed
analysis: Council Directive No. 2011/85/EU “On Re-
quirements for Budgetary Frameworks of the Member
States”!, which sets out the core principles of budgetary
planning, reporting, and control, including fiscal disci-
pline requirements for subnational authorities; Regu-
lation No. 473/2013 “On Common Provisions for Mon-
itoring and Assessing Draft Budgetary Plans”? which
strengthens coordination mechanisms between nation-
al and local levels of budgetary planning; Regulations of
the European Structural and Investment Funds 2014-
20203, which define the rules for financial support for
regional and local development and include require-
ments for the preparation and implementation of re-
gional programmes; Regulation No. 2021/241*, which
introduces new fiscal sustainability requirements, in-
cluding provisions for local budgets in the post-crisis
recovery context. The study of these documents allows
for the determination of the rigidity of EU requirements
for local budgetary processes and the degree of flexibil-
ity retained by Member States and candidate countries
for adaptation.

At the national legislative level, the regulatory acts
of the selected countries governing budgetary process-
es at the local level were analysed. The examination of
these documents enabled the tracing of the evolution
of legal norms in the harmonisation process and the
identification of national adaptation peculiarities. For
a comprehensive analysis of the legislative harmonisa-
tion processes regarding the institutional framework of
the budgetary process at the local level, the regulatory
frameworks of six countries were examined, each rep-
resenting a distinct harmonisation experience. Poland
was considered as an example of successful harmoni-
sation through the analysis of three key laws: Public
Finance Act of Poland®, which establishes the general
framework of the budgetary process, including the lo-
cal level; the Local Government Revenue Act of Poland®,
regulating the financial basis of municipalities; and the
Act on Commune Self-Government of Poland’, defining
the institutional structure of local self-government. Es-
tonia was studied as a model of innovative approaches

! Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

2Regulation of the European Parliament and of the Council No. 473/2013 “On Common Provisions for Monitoring and Assessing Draft
Budgetary Plans and Ensuring the Correction of Excessive Deficit of the Member States in the Euro Area”. (2013, May). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R0473.

3 Regulation of the European Parliament and of the Council No. 2021/1058 “On the European Regional Development Fund and on the
Cohesion Fund”. (2021, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R1058.

* Regulation of the European Union No. 2021/241 “On the Recovery and Resilience Facility”. (2021, February). Retrieved from https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R0241.

®Public Finance Act of Poland. (2009, August). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20091571240/U/
D20091240Lj.pdf.

®Law of Poland “On Local Government Revenue”. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU20032031966/U/D20031966Lj.pdf.

"Law of Poland “On Commune Self-Government”. (1990, March). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU19900160095/U/D19900095Lj.pdf.
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through the analysis of the Local Government Organisa-
tion Act of Estonia?, which forms the institutional foun-
dation of local self-government, and the Municipal and
Urban Budget Act of Estonia? outlining the specifics of
the budgetary process at the local level. Croatia was ex-
amined as an example of the most recent harmonisa-
tion based on three laws: the Decision of the President
of Croatia “On the Proclamation of the Law on Amend-
ments and Supplementation to the Budget Law”?, es-
tablishing general rules for the budgetary process; the
“Local and Regional Self-Government Act”, defining
the competences of local authorities; and the Financing
of Local and Regional Self-Government Units Act®, set-
ting out financial mechanisms. Ukraine was analysed
as a case of a country in the initial stage of harmonisa-
tion through the study of the Budget Code of Ukraine®,
regulating the budgetary process at all levels; the Law
of Ukraine No. 280/97-BP “On Local Self-Government
in Ukraine”’, establishing the institutional framework;
and the Law of Ukraine No. 907-IX “On Amendments
to the Budget Code of Ukraine on Harmonisation of
Budget Legislation in Connection with the Completion
of Administrative and Territorial Reform”, reflecting
the adaptation process of budgetary legislation. Geor-
gia was reviewed as an example of a country with a dis-
tinct starting point based on the analysis of the Local
Self-Government Code®, comprehensively regulating the
organisation and functioning of local self-government.
Serbia was investigated as an example of a prolonged
adaptation process through the analysis of the Law of
Serbia “On Budget System”'?, setting the general frame-
work for the budgetary process; the Local Self-Govern-
ment Act!?, defining institutional foundations; and the
Law “On Local Self-Government Finance”'?, governing
financial aspects.

To conduct the research, a comprehensive method-
ology involving six interrelated methods was applied.
The comparative legal analysis identified common and

consolide/current.

current.

sluzbeni/2013_02_19_323.html.

nn.hr/clanci/sluzbeni/2017_12_127_2874.html.
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distinct features in the regulation of the budgetary
process across different countries. The historical-legal
method traced the evolution of legal regulation. The
formal-legal method facilitated the analysis of the struc-
ture and content of normative acts. Systemic analysis
allowed for the examination of the budgetary process
as a complex system. Institutional analysis investigated
the formal and informal institutions of the budgetary
process. Functional analysis assessed the effectiveness
of legal regulation.

Results and Discussion

Theoretical and methodological foundations of leg-
islative harmonisation in local budgets in the con-
text of European integration. The harmonisation of
legislation in the field of local budgets is a complex and
multifaceted process that requires thorough theoret-
ical and methodological consideration, particularly in
the context of European integration. Legislative harmo-
nisation is not limited to the mere convergence of le-
gal norms across different jurisdictions but entails the
formation of a coherent legal regulatory system that
ensures an optimal balance between unification and
adaptation of norms. The first theoretical approach,
which can be characterised as unificationist, envisag-
es the maximum convergence and standardisation of
legal norms across different jurisdictions. Among its
advantages are the simplification of interstate interac-
tion, ensuring legal certainty, the formation of uniform
standards, and the facilitation of international cooper-
ation. However, its drawbacks include the disregard for
national specificities, potential reductions in regulatory
effectiveness, possible resistance at the national level,
and complications in adapting to local conditions.

The second approach, adaptationist, emphasises
the necessity of accounting for national particularities
and ensuring flexibility in legal regulation. This allows
for better consideration of legal traditions, enhanced

!Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/
2 Municipal and Urban Budget Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/530062014001/consolide/
3 Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.

*Law of Croatia “On Local and Regional Self-Government Act”. (2013, February). Retrieved from https://narodne-novine.nn.hr/clanci/

5 Law of Croatia “On Financing of Local and Regional Self-Government Units”. (2017, December). Retrieved from https://narodne-novine.

¢ Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.

7Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/
show/280/97-Bp.

8 Law of Ukraine No. 907-IX “On Amendments to the Budget Code of Ukraine on Harmonisation of Budget Legislation in Connection with the
Completion of Administrative and Territorial Reform”. (2020, September). Retrieved from https://zakon.rada.gov.ua/laws/show/907-20.

? Local Self-Government Code of Georgia. (2014, February). Retrieved from https://matsne.gov.ge/en/document/download/2244429/15/
en/pdf.

1 Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
Law of Serbia “On Local Self-Government”. (2007, December). Retrieved from https://www.paragraf.rs/propisi/zakon_o_lokalnoj_
samoupravi.html.

2 Law of Serbia “On Local Self-Government Finance”. (2006, April). Retrieved from https://www.paragraf.rs/propisi/zakon_o_finansiranju_
lokalne_samouprave.html.
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effectiveness in norm implementation, the preserva-
tion of legal diversity, and experimentation with vari-
ous legal solutions. Nevertheless, it is associated with
certain disadvantages, such as complicating interstate
interaction, creating obstacles to integration processes,
discrepancies in legal application, and the potential for
circumventing international obligations.

Both approaches have advantages and disadvan-
tages, necessitating the search for an optimal balance
between them. The theoretical and methodological
foundations of legal harmonisation are expanded by the
concepts of synchronisation and facilitation. R.F. Pon-
toh et al. (2023) propose considering institutional
linkages and the legislative formalisation of regional
regulatory acts as a multidimensional process encom-
passing synchronisation, harmonisation, and facilita-
tion, thereby creating an additional theoretical frame-
work for analysing the balance between unification and
adaptation. In the context of European integration pro-
cesses, the harmonisation of legislation in the sphere of
local budgets acquires particular significance, as local
budgets constitute the financial foundation for address-
ing numerous socio-economic issues at the local level.
S. Chikanayev (2023) characterises harmonisation as
a theoretical basis for international and regional legal
regulation, though his definition lacks specificity re-
garding local-level budgetary relations and fails to em-
phasise the balancing of unification with adaptation.

An important aspect of legislative harmonisation
in local budgeting is its methodological framework.
For instance, the Act on Local Government Revenue of
Poland! in Articles 19-24, establishes a formula for cal-
culating equalisation grants that accounts for the fiscal
capacity of territories and demographic indicators. In
contrast, the Budget Code of Ukraine? in Articles 97-
108, provides a less differentiated mechanism based
primarily on population size. The Estonian Local Gov-
ernment Organisation Act® in Articles 35-38, grants mu-
nicipalities the right to impose local taxes and fees, en-
suring a higher degree of financial autonomy compared
to Georgian legislation. A comparative analysis of regu-
latory acts across different countries reveals significant
differences in the mechanisms governing budgetary

WDU20032031966/U/D20031966Lj.pdf.
consolide/current.

government-english-version-pdf-a6-59-p/16807198a3.

consolide/current.

WDU20032031966/U/D20031966Lj.pdf.

show/280/97-Bp.
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relations. The Polish and Estonian models demonstrate
greater alignment with the principles of the European
Charter of Local Self-Government* and the EU acquis,
particularly regarding fiscal autonomy and subsidiarity.
Complex equalisation formulas incorporating multiple
factors, as in the Polish model, create a fairer resource
distribution system than simplified mechanisms based
solely on population size. The right to impose local tax-
es, as provided by Estonian legislation, complies with
the requirements of Directive No. 2011/85/EU> con-
cerning local authority autonomy and strengthens fi-
nancial independence - a key element of effective local
self-government in European practice.

A comparative analysis of statistical indicators of
budgetary process efficiency, conducted using data
from the International Monetary Fund (2023), demon-
strated that countries with a higher degree of systemic
integration in legislative acts exhibit better outcomes.
In Estonia and Poland, local budgets account for 30-
35% of total public expenditures, whereas in Serbia,
this figure does not exceed 15%. The fiscal autonomy
index of local self-government in Estonia is 0.72 (on a
scale of 0 to 1), in Poland - 0.65, while in Ukraine - 0.43,
and in Serbia - 0.38 (Alexandru & Guziejewska, 2023).

Institutional analysis of legislation has revealed
that Estonia and Poland have established effective
mechanisms for coordinating the budgetary process. In
particular, Articles 61-63 of the Estonian Local Govern-
ment Organisation Act® provide for the establishment
of an advisory council on local finances, comprising
representatives of municipalities and the Ministry of
Finance. The Act on Local Government Revenue of Po-
land” in Articles 42-43 establishes a Joint Commission
of the Government and Territorial Self-Government to
coordinate budgetary policy. In contrast, the legislation
of Ukraine and Serbia lacks such institutional coordi-
nation mechanisms (Gavkalova et al., 2022). Further-
more, a systematic analysis of Ukraine’s budgetary
legislation has identified inconsistencies between the
provisions of the Budget Code® and the Law of Ukraine
No. 280/97-BP “On Local Self-Government in Ukraine™.
For instance, Article 61 of the Law declares the auton-
omy of local budgets, whereas Articles 75-76 of the

!Law of Poland “On Local Government Revenue”. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/

2 Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.
3Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/

*European Charter of Local Self-Government. (1985, October). Retrieved from https://rm.coe.int/european-charter-for-local-self-
% Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

®Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/

7Act on Local Government Revenue of Poland. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/

8 Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.
9 Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/
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Budget Code! impose strict limitations on the formula-
tion and approval of local budgets. A similar conflict has
been identified in the Georgian Local Self-Government
Code?, where Articles 94-97, regulating the budgetary
process, contradict Article 165, which restricts local
borrowing powers.

The Polish and Estonian approaches most compre-
hensively align with Directive No. 2011/85/EU3. The
Estonian “Municipal and City Budgets Act”* implement-
ed requirements for medium-term budgetary planning
(Articles 12-15) and transparency in the budgetary
process (Articles 23-25). The Polish Public Finance Act®
(introduced fiscal rule mechanisms (Article 40) and re-
porting requirements (Articles 41-44). In Ukraine and
Georgia, implementation has been limited to partial
adoption of reporting requirements, without adequate
provision for medium-term planning (Kanniainen &
Pekkola, 2023). Serbia and Croatia have introduced
medium-term planning mechanisms (Articles 28-32
of Serbia’s Budget Law® and Articles 33-35 of Croatia’s
Budget Act’), but without ensuring sufficient transpar-
ency and accountability in the budgetary process (Har-
asymiv, 2023). Notably, in Serbia, where the Budget
System Law?® enforces highly standardised budgetary
procedures without accounting for local specificities,
there is a low level of local self-government autonomy
and insufficient efficiency in the budgetary process.
Local budgets account for no more than 15% of total
public expenditures, indicating limited fiscal decentral-
isation. By contrast, in Estonia and Poland, where legis-
lation ensures a balance between standardisation and
localisation, the budgetary process is significantly more
effective. Estonia’s Local Government Organisation Act®
establishes general principles while allowing munici-
palities flexibility in adaptation.

A detailed analysis of Croatia’s budgetary legisla-
tion, particularly the Law of Croatia “On Financing of
Local and Regional Self-Government Units”!?, demon-
strated a gradual shift from rigid unification towards
a more balanced approach. The introduction of budg-
etary transparency provisions was accompanied by
a 28% increase in citizen engagement in budgetary

B 7he balance between unification and adaptation in legislative harmonisation..

processes and higher resident satisfaction rates. Com-
parative analysis of fiscal equalisation mechanisms re-
vealed that systems with complex yet transparent for-
mulae - combining standardised approaches with local
considerations - deliver the highest efficiency. Poland’s
Act!! establishes a mechanism accounting for territorial
fiscal capacity, demographic indicators, and socio-eco-
nomic development levels, creating a transparent and
predictable transfer system.

An institutional analysis of local self-government
bodies in the studied countries, conducted by ].P. Kan-
niainen & E. Pekkola (2023), found that the key factor in
successful implementation is the institutional capacity
of local authorities. However, researchers overlooked
informal institutional practices, which often play no
less significant a role than formal structures. This is
particularly relevant in transition economies, where
the gap between legislative norms and their practical
implementation can be substantial. Poland and Estonia
report a higher proportion of finance department spe-
cialists with relevant qualifications (over 70%) com-
pared to other studied countries, where this figure does
not exceed 50%. Technical support for the budgetary
process also differs significantly: in Estonia and Poland,
the vast majority of municipalities use integrated digital
systems, whereas in Ukraine and Serbia, fewer than half
do so (Gavkalova et al, 2022). Analysis of profession-
al development systems demonstrated that countries
with more effective legislative implementation have
mandatory regular training programmes for financial
officers, absent in other studied jurisdictions. This
combination of factors directly impacts the quality of
the budgetary process, as evidenced by higher efficien-
cy indices in Poland and Estonia compared to other re-
gional countries (International Monetary Fund, 2023).

These findings align with and corroborate the the-
oretical propositions of E. Carbonara & F. Parisi (2007)
on the “paradox of legal harmonisation”. While the
concept provides a robust theoretical foundation, it
does not fully account for the dynamic nature of har-
monisation under crisis conditions and force ma-
jeure circumstances. This is particularly pertinent in

! Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.

2 Local Self-Government Code of Georgia. (2014, February). Retrieved from https://matsne.gov.ge/en/document/download/2244429 /15 /en/pdf.
3 Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

* Municipal and Urban Budget Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee /en/eli/ee/530062014001 /consolide/current.
S Public Finance Act of Poland. (2009, August). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20091571240/U/
D20091240Lj.pdf.

¢ Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
7 Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.

8 Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/
consolide/current.

1 Law of Croatia “On Financing of Local and Regional Self-Government Units”. (2017, December). Retrieved from https://narodne-novine.
nn.hr/clanci/sluzbeni/2017_12_127_2874.html.

1 Act on Local Government Revenue of Poland. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU20032031966/U/D20031966Lj.pdf.
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contemporary realities, where legislation must rapidly
adapt to unforeseen challenges. The synthesis of the
obtained data allows us to assert that effective har-
monisation of legislation in the field of local budgets
is only possible through the establishment of a mul-
ti-level system for coordinating the budgetary process,
akin to Poland’s Joint Commission of the Government
and Territorial Self-Government or Estonia’s Adviso-
ry Council on Local Finances, which combines general
standardised requirements with flexibility in local-lev-
el implementation. Poland’s experience demonstrates
the pivotal role of formalised mechanisms for munici-
pal representatives’ participation in the harmonisation
process (as stipulated in Articles 42-43 of the Act on
Local Government Revenue of Poland!), which ensured
the consideration of regional specificities in the devel-
opment of the financial equalisation formula. Estonia’s
approach to harmonisation highlights the effectiveness
of digitising the budgetary process and creating inte-
grated systems at the national level with differentiated
local implementation (in accordance with Articles 12-
15 of the Estonian Law?), enabling the combination of
transparency and standardisation with adaptability to
the needs of individual communities.

The analysis of European countries’ experiences
in the harmonisation of budgetary legislation has re-
vealed a number of trends and patterns. In particular,
it has been established that the most successful harmo-
nisation processes are those based on the principles of
subsidiarity, proportionality, and flexibility. The princi-
ple of subsidiarity stipulates that decisions should be
made at the lowest possible level of authority capable
of ensuring their effective implementation. The prin-
ciple of proportionality requires that harmonisation
measures do not exceed what is necessary to achieve
the stated objectives. The principle of flexibility ensures
the adaptability of legal norms to national specificities.
The experience of Poland, which initiated the process of
budgetary harmonisation in the 1990s, demonstrates
the importance of a comprehensive approach to reform.
According to the Act on Commune Self-Government of
Poland? and the Act on Public Finances*, the country
systematically implemented the principle of subsidiar-
ity, granting local authorities broad powers in budget
formulation and execution. Research by D. Alexandru &
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B. Guziejewska (2023) confirms that this contributed to
the increased efficiency of the budgetary process and
improved the quality of public services. Estonia’s expe-
rience demonstrated the implementation of innovative
approaches to the budgetary process at the local lev-
el. Under the Municipal and Urban Budget Act of Esto-
nia®, the country introduced a system of medium-term
budgetary planning at the local level and digitised
the budgetary process. As noted by J.P. Kanniainen &
E. Pekkola (2023), the Estonian model is characterised
by a high degree of flexibility, allowing municipalities to
adapt budgetary procedures to local specificities while
maintaining the fundamental principles established at
the national level. This approach achieved a balance
between standardisation and localisation of legal reg-
ulation. It should be noted that such flexibility, despite
its evident advantages, creates risks of excessive diver-
sification of practices, which may complicate nation-
wide monitoring and evaluation of the effectiveness of
budgetary processes. The balance between flexibility
and standardisation requires continuous reassessment
in the context of a changing socio-economic environ-
ment. Croatia, as one of the newest EU member states,
demonstrates the importance of a phased approach to
legislative harmonisation. An analysis of the “Budget
Act” of Croatia® and the Law of Croatia “On Financing of
Local and Regional Self-Government Units”” shows that
the country pursued the harmonisation of budgetary
legislation in accordance with the principle of propor-
tionality, initially focusing on the most critical aspects,
such as fiscal discipline and transparency in the budg-
etary process. In contrast to these successful examples,
the experience of Serbia, as analysed in the study by
T. Harasymiv (2023), highlights the risks of an over-
ly centralised approach to legislative harmonisation.
While centralisation may ensure greater uniformity
and control, Serbia’s experience compellingly demon-
strates that it can suppress local initiatives and dimin-
ish the motivation of local self-government bodies to
actively participate in reforms. Excessive standardisa-
tion without accounting for regional specificities often
leads to the formal fulfilment of requirements without
achieving the desired practical outcomes. The Budget
System Act of Serbia?® establishes rigid frameworks for
the budgetary process at all levels, limiting the ability

!Act on Local Government Revenue of Poland. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU20032031966/U/D20031966Lj.pdf.

2 Municipal and Urban Budget Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/530062014001 /consolide/current.
3Law of Poland “On Commune Self-Government”. (1990, March). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU19900160095/U/D19900095Lj.pdf.

*Public Finance Act of Poland. (2009, August). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20091571240/U/
D20091240Lj.pdf.

% Municipal and Urban Budget Act of Estonia. (1993, June). Retrieved from https://wwwi.riigiteataja.ee/en/eli/ee/530062014001 /consolide/current.
¢ Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.

7 Law of Croatia “On Financing of Local and Regional Self-Government Units”. (2017, December). Retrieved from https://narodne-novine.
nn.hr/clanci/sluzbeni/2017_12_127_2874.html.

8 Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
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to adapt legal norms to local particularities. This has re-
sulted in the formal compliance with EU requirements
without substantive changes in budgetary practices at
the local level, underscoring the importance of adher-
ing to the principles of subsidiarity, proportionality,
and flexibility in the legislative harmonisation process.

An essential aspect of harmonising legislation in
the field of local budgets is ensuring the transparency
and accountability of the budgetary process. An analy-
sis of legal norms concerning budgetary transparency
in the studied countries has identified three levels of
regulation: high (Estonia, Poland), medium (Croatia),
and basic (Serbia, Ukraine, Georgia). Estonian legisla-
tion, particularly the Municipal and Urban Budget Act
of Estonia!, explicitly stipulates requirements for public
access to budgetary documents, mandatory publication
of draft budgets, public consultations, and regular re-
porting on budget execution. The Act establishes that
“all municipal budgetary documents shall be manda-
torily published on the official website no later than
five working days after their approval” (Article 23). A
comparative analysis of the practical implementation of
these norms, based on statistical data and reports from
international organisations, demonstrates a direct cor-
relation between the level of regulatory transparency
and the actual openness of the budgetary process. For
instance, in Estonia and Poland, the local budget trans-
parency index stands at 76 and 72 points, respectively
(on a 100-point scale), whereas in Serbia, this indica-
tor does not exceed 42 points. Particular attention was
paid to examining accountability mechanisms in the
budgetary process. An analysis of legal acts revealed
that the most effective accountability mechanisms are
established in Polish legislation. The “Public Finance
Act”? introduces a multi-tier system of internal and
external control over the use of budgetary funds, in-
cluding regular audits, parliamentary oversight, and
public monitoring. Article 41 of this Act stipulates that
“the report on the execution of the local self-govern-
ment budget shall be subject to mandatory external
review and public discussion”. The study identified a
positive correlation between the level of budgetary
transparency and the efficiency of budgetary fund uti-
lisation. Municipalities with higher transparency levels

D20091240L;.pdf.

show/280/97-Bp.

samoupravi.html.
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demonstrate better socio-economic development indi-
cators and higher public satisfaction with the quality
of public services. In Estonian municipalities, where
online platforms for real-time budget execution moni-
toring have been implemented, public trust in local au-
thorities is 32% higher compared to municipalities with
traditional reporting methods. An analysis of Ukrainian
legislation, particularly the Budget Code?® and the Law
of Ukraine No. 280/97-BP “On Local Self-Government
in Ukraine”, revealed the existence of basic transpar-
ency and accountability requirements; however, the
lack of detailed regulation regarding their enforcement
mechanisms creates legal gaps that diminish the effec-
tiveness of budgetary control at the local level.

The findings of the study allowed for the identifi-
cation of three key stages in the harmonisation of local
budget legislation: preparatory, implementation, and
monitoring. An analysis of the budgetary process as a
complex system requires a detailed understanding of
its key stages and components. A. Khan (2024) distin-
guishes four critical stages of the budgetary process:
preparation, approval, execution, and audit, which are
implemented differently in the national legislation of
the studied countries. The preparatory stage involves
an analysis of existing legislation, identification of its
shortcomings, and the development of a harmonisation
strategy. The implementation stage entails legislative
amendments and the establishment of necessary in-
stitutional mechanisms for their execution. The mon-
itoring stage focuses on evaluating the effectiveness
of legislative harmonisation and introducing neces-
sary adjustments. The delineation of these stages was
achieved through an analysis of EU official documents,
particularly the European Commission’s “Common
Methodology for Legislative Approximation”>®, which
establishes a systematic approach to harmonisation
by distinguishing preparation, implementation, and
monitoring phases. An examination of national harmo-
nisation strategies in Serbia” and Croatia® confirmed
the structuring of these processes into three sequential
stages. A case study of Poland’s budgetary legislation
adaptation, presented in the work of D. Alexandru &
B. Guziejewska (2023), clearly demonstrated a tripar-
tite approach: analysis and preparation (1998-2000),

! Municipal and Urban Budget Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/530062014001 /consolide/current.
2Public Finance Act of Poland. (2009, August). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20091571240/U/

3 Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.
*Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/

®Regulation of the European Parliament and of the Council No. 473/2013 “On Common Provisions for Monitoring and Assessing Draft
Budgetary Plans and Ensuring the Correction of Excessive Deficit of the Member States in the Euro Area”. (2013, May). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R0473.

¢ Regulation of the European Parliament and of the Council No. 2021/1058 “On the European Regional Development Fund and on the
Cohesion Fund”. (2021, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R1058.

7 Law of Serbia “On Local Self-Government of Serbia”. (2007, December). Retrieved from https://www.paragraf.rs/propisi/zakon_o_lokalnoj_

8 Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.
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implementation (2001-2006), and monitoring and
adjustment (2007-2010). The theoretical foundation
of these stages is outlined in the research of J. Lubis et
al. (2024), who distinguish the “pre-harmonisation
stage, direct implementation stage, and subsequent
control stage”. The work of N. Gavkalova et al. (2022)
demonstrated that the implementation stage, beyond
legislative changes, includes the creation of institu-
tional mechanisms and training. The features of the
monitoring stage are best observed in Poland, where,
according to D. Alexandru & B. Guziejewska (2023), an
effective implementation monitoring system was es-
tablished, ensuring timely corrections of shortcomings.

An analysis of European experience in harmonising
local budget legislation underscores the importance of
ensuring active participation of all stakeholders in this
process. Specifically, an examination of legislative re-
forms in Poland revealed that extensive consultations
with local self-government associations, academic insti-
tutions, and civil society organisations significantly con-
tributed to the successful implementation of the Law’.
Documentation of these consultations demonstrates
that stakeholder feedback led to substantial improve-
ments in the initial draft law, particularly regarding
equalisation mechanisms. An in-depth analysis of this
aspect reveals several key patterns. The effectiveness
of consultative processes in Poland is directly linked to
their institutionalisation through the Joint Commission
of the Government and Territorial Self-Government,
which established a formal mechanism for systemat-
ic dialogue. Research by P. Swianiewicz & J. Lukoms-
ka (2023) demonstrates that the structured nature of
consultations enabled the transformation of this pro-
cess from a formal discussion into a genuine policy
co-creation tool. This finding holds significant value;
however, it is important to note that the effectiveness
of such consultations depends not only on their formal
structure but also on political culture and the willing-
ness of authorities to engage in genuine dialogue. In
countries with underdeveloped traditions of public par-
ticipation, even the most well-structured consultations
may remain a decorative element of the decision-mak-
ing process. An analysis of the Commission’s meeting
records from 1997-1998 revealed to researchers that
over 60% of proposals from local self-government as-
sociations were partially or fully incorporated into the
final version of the law. A key element of success was
the diversification of stakeholder engagement formats.
In addition to formal consultations, the Polish govern-
ment organised a series of regional roundtables where
representatives of various types of municipalities could
articulate their specific needs. This allowed for regional

Diedushev & Morhun NG

particularities to be considered in designing the equali-
sation grant distribution formula.

An analysis of the geographical distribution of
changes in funding following the law’s implementa-
tion shows that the new system better addressed the
differentiated needs of various types of municipalities,
reducing funding disparities by 27% compared to the
previous model (Kowalczyk, 2021). The Polish experi-
ence demonstrates the effectiveness of multi-level en-
gagement with the academic community, which provid-
ed evidence-based arguments for legislative decisions.
An examination of analytical documents prepared by
experts from the University of Warsaw and Jagiellonian
University reveals their substantial influence on shap-
ing the criteria for distributing tax revenues across gov-
ernment levels.

Research conducted by D. Alexandru & B. Guziejew-
ska (2023) confirms that this inclusive approach led to
higher acceptance rates and more effective local-level
implementation. Similarly, Estonia’s experience with
the digitalisation of the budgetary process demon-
strates that active engagement of municipal repre-
sentatives at the design stage was crucial in resolving
practical implementation challenges. Conversely, an
analysis of Serbia’s less successful attempts to harmo-
nise budgetary legislation revealed limited stakeholder
involvement. The Law on the Budgetary System? was
drafted with minimal consultations with local author-
ities, leading to implementation difficulties and local
resistance, as documented in the comparative study
by T. Harasymiv (2023). Research by ].P. Kanniainen
& E. Pekkola (2023) on harmonisation and unification
in the European higher education space contains im-
portant conclusions applicable to local budget legisla-
tion. Their work illustrates how combining centralised
guidance with decentralised implementation creates
an effective balance between standardisation and ad-
aptation. This approach has proven successful in many
policy areas requiring multi-level governance solu-
tions. Ensuring budgetary procedures align with the
principles of good governance has been a key aspect
of legislative harmonisation, based on national legisla-
tion. The study examined how principles of transpar-
ency, accountability, efficiency, and public participa-
tion are incorporated into the budgetary legislation of
various countries. For instance, Croatia’s “Budget Act”®
included specific transparency provisions requiring
municipalities to publish budgetary documents in
standardised, citizen-friendly formats. Poland’s in-
troduction of participatory budgeting mechanisms
through amendments to local self-government legisla-
tion demonstrated how principles of public engagement

!Act on Local Government Revenue of Poland. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/

WDU20032031966/U/D20031966Lj.pdf.

2 Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
3 Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.
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can be effectively codified. Municipalities that imple-
mented these mechanisms reported improved align-
ment between budgetary priorities and community
needs (Gavkalova et al., 2022). Research by A.H. Naji et
al. (2024) emphasises the importance of these princi-
ples for effective budgetary processes and highlights
the necessity of integrating strategic planning with
budgeting to ensure coherence between expenditures
and strategic development goals.

The conducted content analysis of national leg-
islative acts has revealed that fiscal decentralisation
entails both positive and negative consequences, de-
pending on the specific conditions of its implemen-
tation. Firstly, the improved efficiency of budgetary
fund utilisation stems from local authorities’ enhanced
understanding of local needs, enabling more precise
targeting of resources towards addressing priority
community issues. Poland’s experience demonstrates
that the devolution of budgetary powers to the local
level was accompanied not only by quantitative im-
provements but also by qualitative transformation of
resource planning and control mechanisms. Secondly,
the increased accountability of local authorities mani-
fests through the establishment of a directlink between
budgetary decision-making and its consequences for
communities, fundamentally altering governance ap-
proaches. Thirdly, the enhanced quality of public ser-
vice delivery results from greater flexibility in deter-
mining service formats and standards, alongside the
capacity for rapid responsiveness to changing popula-
tion needs. Following the local government reform in
Poland and the implementation of fiscal decentralisa-
tion, the public expenditure efficiency index increased
by 23% during the first five years, with this growth
being accompanied by significant changes in expend-
iture structure and improved citizen satisfaction with
service quality (Alexandru & Guziejewska, 2023).

Simultaneously, as evidenced by the analysis of Ser-
bian and Croatian experience in T. Harasymiv’s (2023)
study, excessive or insufficiently prepared fiscal decen-
tralisation may exacerbate regional disparities, dimin-
ish macroeconomic regulation quality, and increase
administrative costs. In Serbia, for instance, the coef-
ficient of variation in per capita local budget revenues
rose from 0.32 to 0.47 during the first three years fol-
lowing fiscal decentralisation reform implementation,
as noted T. Harasymiv (2023).

B 7he balance between unification and adaptation in legislative harmonisation..

For a deeper understanding of institutional chal-
lenges, an analysis was conducted of several legislative
acts, including Serbia’s Budget System Law!, Croatia’s
Budget Act?, and Ukraine’s Budget Code®. A compre-
hensive comparative analysis of these normative doc-
uments revealed fundamental differences in the archi-
tecture of budgetary relations and fiscal accountability
mechanisms. The Serbian law establishes a centralised
budget process model with a dominant role for the na-
tional Ministry of Finance, which under Article 31 of the
Budget System Law* holds extensive powers regarding
setting local borrowing limits and approving region-
al investment programmes, substantially constraining
subnational entities’ financial autonomy. Converse-
ly, Croatia’s system, pursuant to Articles 18-23 of the
Budget Act’, features greater decentralisation with clear
distribution of fiscal powers across government lev-
els and implementation of special fiscal consolidation
mechanisms, including medium-term budget planning
and automatic stabilisers for local budgets during eco-
nomic fluctuations. Ukraine’s Budget Code®, particularly
Sections IV and V, presents a hybrid model incorporat-
ing both centralisation elements (regarding intergov-
ernmental transfers and fiscal rules establishment un-
der Articles 97-108 and decentralisation components
(concerning expenditure powers and local borrowing
rights under Articles 16 and 74). Common shortcomings
across all three systems included insufficient clarity in
defining accountability for budget law violations (Arti-
cle 121 of Ukraine’s Budget Code, Article 103 of Serbia’s
law’, Article 125 of Croatia’s law?®, limited mechanisms
for public budget oversight, absence of comprehensive
performance-based expenditure evaluation systems,
and imperfect institutional mechanisms for fiscal-mon-
etary policy coordination - particularly acute during
macroeconomic instability and requiring systemic
public finance legislation reforms in all three studied
countries. This analysis, supplemented by research
from S. Yesimov (2024) and I. Stetsiv (2024), identified
several problems arising during local budget legislation
harmonisation processes. Notable among these were
institutional problems relating to underdeveloped insti-
tutional infrastructure; normative-legal problems stem-
ming from legislative gaps and conflicts; organisational
problems concerning insufficient coordination between
government bodies; and financial problems arising
from limited resources for legislative harmonisation.

! Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
2 Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.

3 Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.

* Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
® Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.

 Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.

7 Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
8 Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.
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Based on comparative analysis of successful Polish
and Estonian practices outlined in J.P. Kanniainen &
E. Pekkola’s (2023) study, a comprehensive set of meas-
ures was developed to enhance local budget legislation
harmonisation effectiveness. The comparative analysis
of Polish and Estonian experience reveals substantial
differences in budgetary legislation harmonisation ap-
proaches that significantly influenced process effective-
ness. The Polish model features a phased harmonisation
approach emphasising local self-government institu-
tions’ capacity-building prior to legislative changes.
Poland’s experience demonstrates the effectiveness of
establishing specialised central structures responsible
for harmonisation coordination, particularly the Na-
tional Council for European Integration, which provid-
ed methodological support and monitored local-level
implementation.

The Estonian model, by contrast, is characterised
by a high level of digitalisation in the legislative harmo-
nisation process, with the active use of electronic plat-
forms to coordinate the actions of various government
bodies and conduct consultations with stakeholders. As
noted by J.P. Kanniainen & E. Pekkola (2023), Estonia’s
experience demonstrates the effectiveness of an Inte-
grated Legal Drafting System, which ensures automated
compliance analysis of draft regulatory acts with Euro-
pean standards and identifies potential conflicts with
existing legislation. An analysis of the Estonian model’s
performance indicators reveals a 42% reduction in the
time required for drafting and coordinating regulatory
acts and an improvement in their quality, evidenced by a
28% decrease in the number of necessary amendments
post-adoption compared to the previous period. A com-
mon feature of both models that has ensured their suc-
cess is the systematic involvement of academic experts
in the harmonisation process, regular monitoring of the
effectiveness of implemented changes, and flexibility in
adjusting strategies based on identified issues. Howev-
er, an analysis of these practices also reveals significant
differences in approaches to funding the harmonisation
process: the Polish model is characterised by substan-
tial reliance on European funds (approximately 73%
of the total harmonisation programme budget), where-
as the Estonian model is more oriented towards domes-
tic funding sources, with an emphasis on cost optimi-
sation through process digitalisation. A comparison of
these models with the European Commission? shows
a high degree of alignment between both approaches
and the key principles of effective legislative harmo-
nisation, particularly regarding process inclusivity,
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strengthening institutional capacity, and enhancing in-
teragency coordination. At the same time, the compara-
tive analysis highlights the need to adapt these practic-
es to the national context, taking into account the level
of digital readiness, institutional capacity, and financial
capabilities of a given country:.

The standardisation of budget reporting and
ensuring compliance with international standards.
Particular attention in the context of harmonising local
budget legislation should be paid to the standardisa-
tion of budget reporting and ensuring its compliance
with international standards. Directive No. 2011/85/
EU? establishes fundamental principles of fiscal trans-
parency and standardisation of budget reporting. An
analysis of this document shows that the European
Union has developed a comprehensive approach to
harmonising budgetary legislation, based on three key
principles. First, the Directive sets clear requirements
for government accounting and statistical reporting
systems (Section II, Articles 3-4), which must ensure
timely and regular access to budgetary data for all sub-
sectors of government. Second, the document intro-
duces mandatory medium-term budgetary planning
(Section 111, Articles 9-10), covering a period of at least
three years and including clear target indicators for
budgetary aggregates. Third, special attention is given
to requirements for budget data transparency and com-
prehensive budget accounting (Section 1V, Articles 12-
14), particularly through the identification and docu-
mentation of all transactions that may affect budgetary
indicators. The practical implementation of these prin-
ciples in the national legislations of Member States has
led to a significant improvement in the comparability of
budgetary data and created the preconditions for more
effective coordination of fiscal policies at the EU level.
Research by S. Kenno et al. (2020) confirms that institu-
tional diversity influences budgeting and strategic plan-
ning formats, which should be considered when har-
monising legislation. Meanwhile, the study by A. Naji et
al. (2024) focuses on the impact of budget reporting
standardisation on the effectiveness of budget planning
in countries with varying levels of economic develop-
ment. Using panel data from 35 countries (2011-2023)
and applying a difference-in-differences methodology,
the authors found a statistically significant positive
effect of implementing standardised budget reporting
formats on budget forecasting accuracy and fiscal dis-
cipline. Specifically, countries that adopted standards
similar to Directive demonstrated 12-15% lower errors
in medium-term budget forecasts and were 18% less

! Regulation of the European Parliament and of the Council No. 473/2013 “On Common Provisions for Monitoring and Assessing Draft
Budgetary Plans and Ensuring the Correction of Excessive Deficit of the Member States in the Euro Area”. (2013, May). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R0473.

2Regulation of the European Parliament and of the Council No. 2021/1058 “On the European Regional Development Fund and on the
Cohesion Fund”. (2021, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R1058.

3 Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.
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likely to violate established fiscal rules compared to the
control group (Naji et al, 2024). The researchers found
that the most significant standardisation effect was ob-
served when combined with the establishment of inde-
pendent fiscal institutions and the implementation of
electronic budget monitoring systems, confirming the
need for a holistic approach to reforming public finan-
cial management systems (Naji et al., 2024). These re-
sults align with conclusions on the importance of a sys-
temic approach to harmonising budgetary legislation
and the necessity of combining legal, institutional, and
technological aspects of reform.

Based on a systematisation of the analysis of EU
legislation, national regulatory acts, and academic re-
search, it has been determined that the harmonisation
oflocal budget legislation in the context of European in-
tegration should be based on the following principles:
the rule of law principle, which prioritises human rights
and freedoms in the development and implementation
of budgetary policy; the transparency principle, ensur-
ing openness of the budgetary process to the public;
the accountability principle, requiring public authori-
ties to be answerable for the use of budgetary funds;
the efficiency principle, demanding maximum results
with minimal expenditure; the participation principle,
ensuring public involvement in the budgetary process.
These principles clearly correlate with those of the Eu-
ropean Charter of Local Self-Government' and are sup-
ported by the research of W. van Gerven (2004). How-
ever, it should be noted that formal compliance with the
Charter’s principles does not always guarantee their
effective implementation in practice, particularly in
countries with underdeveloped democratic traditions,
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where declarative norms may significantly diverge
from actual governance practices.

The study of practical aspects of legislative harmo-
nisation was deepened by an analysis of the functioning
of amalgamated territorial communities, as presented
in the work of N. Gavkalova et al. (2022). The authors
identify several challenges arising during decentralisa-
tion and the amalgamation of territorial communities
and propose solutions, which are crucial for harmonis-
ing legislation in this area. Although the authors pro-
vide valuable empirical material, their conclusions re-
quire careful interpretation due to the relatively short
observation period and limited geographical sample.
Additional longitudinal research could significantly
enrich the understanding of the long-term effects of
legislative changes on the functioning of amalgamated
communities.

Based on the presented theoretical and method-
ological analysis of legislative harmonisation in local
budgets, it is advisable to develop a table systematis-
ing the key aspects of this process (Table 1). This table
clearly illustrates the principal conceptual approaches
to the harmonisation of legislation in the field of local
budgets, their advantages and disadvantages, method-
ological approaches, and implementation principles. It
enables the systematisation of theoretical knowledge in
this area and identifies the optimal approach to legisla-
tive harmonisation under specific conditions. The com-
prehensive (balanced) approach appears to be the most
effective, as it combines the advantages of unification
and adaptation approaches, ensuring an optimal bal-
ance between standardisation and the consideration of
national particularities.

Table 1. Conceptual approaches to the harmonisation of legislation in the sphere of local budgets

Aspect

Unification Approach

Adaptation Approach

Comprehensive (Balanced) Approach

Essence of the

Maximum alignment and
standardisation of legal norms

Consideration of national
specificities and ensuring flexibility

Achieving an optimal balance between the

certainty; Establishment of uniform
standards

efficacy; Preservation of cultural
diversity

approach across different jurisdictions in legal regulation unification and adaptation of legal norms
Simplification of interstate Incorporation of national legal Combination of the benefits of both
Advantages cooperation; Enhanced legal traditions; Higher implementation | approaches; Flexibility while maintaining

standardisation; More effective adaptation
to diverse contexts

Disadvantages

Disregard for national specificities;
Potential reduction in regulatory
efficacy; Resistance at the national
level

Possible complications in interstate

cooperation; Potential obstacles to

integration processes; Divergences
in legal enforcement

Complexity in achieving an optimal
balance; Need for more sophisticated
monitoring mechanisms; Longer
implementation process

Methodological

Normative approach; Comparative

Sociocultural approach; Contextual

Systemic approach; Institutional analysis;

harmonisation

Development of uniform standards;
Full implementation of standards

adaptation; Gradual adaptation
considering national specificities

approaches legal analysis; Standardisation analysis; Localisation Functional approach
. . oo . S R e Proportionality; Subsidiarity; Flexibility;
Imple_me_ntatlon Universality; Predictability; Uniform | Flexibility; Subs_l(_ilgrlty, Cultural Rule of law; Transparency; Accountability;
principles standards sensitivity L . . S
Efficiency; Public participation
Preparatory stage (legislative analysis,
Analvsis of discrepancies: Analysis of national context; identification of shortcomings);
Stages of v p ; Identification of areas for Implementation stage (introduction of

amendments, establishment of institutional
mechanisms); Monitoring stage
(evaluation, assessment, adjustments)

IlEuropean Charter of Local Self-Government. (1985, October). Retrieved from https://rm.coe.int/european-charter-for-local-self-

government-english-version-pdf-a6-59-p/16807198a3.
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Table 1, Continued

Aspect Unification Approach Adaptation Approach Comprehensive (Balanced) Approach
. L Fiscal decentralisation; Combination of centralised guidance with
Practical Standardisation of budgetary . . el . . . .
avplication reporting: Uniform fiscal rules Consideration of local specificities in | decentralised implementation; Integration
pp P & the budgetary process of strategic planning and budgeting

Source: compiled by the authors based on R. Ghetti (2018), ].P. Kanniainen & E. Pekkola (2023) and A. Vdovichen et

al. (2021)

Thus, the theoretical and methodological foun-
dations of legislative harmonisation in the field of lo-
cal budgets under European integration are based on
a comprehensive approach, which entails ensuring an
optimal balance between the unification and adapta-
tion of legal norms, accounting for the institutional
specificities of each jurisdiction, guaranteeing trans-
parency and accountability in the budgetary process,
implementing modern methods of budgetary planning,
and ensuring legislative compliance with the principles
of good governance and the European Charter of Local
Self-Government!.

Analysis of budgetary legislation adaptation
models. The adaptation of budgetary legislation in
Central and Eastern European (CEE) countries to the
requirements of European law is a complex and mul-
tidimensional process, demonstrating various models
and approaches. The study of these models allows for
the identification of key trends, challenges, and success-
ful practices that are crucial for countries aspiring to
European integration. An analysis of the EU regulatory
framework in the field of budgetary regulation enables
the identification of key directives and regulations that
establish the general framework for the adaptation of
national legislation. Council Directive No. 2011/85/EU?
lays down fundamental principles of budgetary plan-
ning and reporting. Specifically, this directive requires
the implementation of robust, effective, and compre-
hensive budgetary frameworks that ensure compliance
with fiscal rules established at the EU level. The direc-
tive also emphasises the necessity of medium-term
budgetary planning, which “shall include projections
for each major expenditure and revenue item of gen-
eral government for the forthcoming budget year and
subsequent years, on a no-policy-change basis”.

Regulation No 473/2013% on common provisions
for monitoring and assessing draft budgetary plans and
ensuring the correction of excessive deficits in eurozone
Member States complements Directive No. 2011/85/
EU* establishing more detailed requirements for the
budgetary process. This regulation introduces the
concept of “independent fiscal institutions”, which are
tasked with overseeing compliance with fiscal rules at
the national level. According to the regulation, “Mem-
ber States shall have in place independent bodies or
bodies endowed with functional autonomy vis-a-vis
the fiscal authorities of the Member States to monitor
compliance with fiscal rules”®.

A comparative analysis of budgetary legislation ad-
aptation in various CEE countries reveals several char-
acteristic models, differing in the degree of centralisa-
tion, the level of local government autonomy, financial
equalisation mechanisms, and other parameters. Esto-
nia presents an adaptation model characterised by a
high level of integration with European standards and
extensive use of digital technologies in the budgetary
process. The Local Government Organisation Act es-
tablishes general principles for the functioning of local
self-government, including financial aspects. According
to this law, “local governments are independent in im-
posing and collecting taxes and establishing obligations
at the local level”®. The Estonian law regulates in detail
the process of drafting and executing local budgets. This
law provides for the implementation of medium-term
budgetary planning at the local level, in line with the
requirements of Directive No. 2011/85/EU’. Specifi-
cally, the Law?® stipulates that “a rural municipality or
city council shall adopt a budget for one budgetary year,
taking into account the medium-term budgetary strat-
egy”. A distinctive feature of the Estonian model is the

!European Charter of Local Self-Government. (1985, October). Retrieved from https://rm.coe.int/european-charter-for-local-self-
government-english-version-pdf-a6-59-p/16807198a3.

2 Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

3 Regulation of the European Parliament and of the Council No 473/2013 “On Common Provisions for Monitoring and Assessing Draft
Budgetary Plans and Ensuring the Correction of Excessive Deficit of the Member States in the Euro Area”. (2013, May). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R0473.

* Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

®Regulation of the European Parliament and of the Council No 473/2013 “On Common Provisions for Monitoring and Assessing Draft
Budgetary Plans and Ensuring the Correction of Excessive Deficit of the Member States in the Euro Area”. (2013, May). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R0473.

®Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/
consolide/current.

7 Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

8Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/
consolide/current.
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high level of transparency in the budgetary process and
the widespread use of electronic systems for budget
planning, execution, and oversight. This ensures effec-
tive monitoring of compliance with fiscal rules and fa-
cilitates public participation in the budgetary process.

Croatia demonstrates a budgetary legislation ad-
aptation model characterised by a combination of cen-
tralised control and elements of fiscal decentralisation.
The “Budget Act” of Croatia® establishes general prin-
ciples for the budgetary process at all levels of gov-
ernment. This law provides for the implementation of
programme-based budgeting, ensuring a link between
budgetary expenditures and outcomes. The Local and
Regional Self-Government Act of 2013% defines the
competences of various levels of local self-government,
including their financial powers. According to this law,
“units of local self-government have their own reve-
nues and may dispose of them freely within their au-
tonomous scope”.

The Law of Croatia “On Financing of Local and Re-
gional Self-Government Units”® regulates in detail the
revenue sources of local budgets and financial equali-
sation mechanisms. This law stipulates that “the financ-
ing of local and regional self-government units shall be
based on their own revenues, shared taxes, and transfers
from the state budget”. At the same time, the financial
equalisation mechanism aims to ensure a minimum lev-
el of services across the entire country, regardless of the
fiscal capacity of individual local self-government units.

Ukraine is in the process of adapting its budgetary
legislation to European standards within the context
of European integration processes. The Budget Code
of Ukraine of 2010% with subsequent amendments,
establishes the legal framework for the functioning
of Ukraine’s budgetary system. This document pro-
vides for a three-tier budgetary system comprising the
state budget, the budget of the Autonomous Repub-
lic of Crimea, and local budgets. The Law of Ukraine
No. 280/97-BP* defines the powers of local self-gov-
ernment bodies in budgetary and financial matters. Ac-
cording to this law, “local budgets are independent, and

sluzbeni/2013_02_19_323.html.

nn.hr/clanci/sluzbeni/2017_12_127_2874.html.

show/280/97-Bp.
6 Ibidem, 1997.
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their adoption and execution are not contingent upon
the adoption and execution of other budgets, including
the state budget”. This provision aligns with the prin-
ciple of financial autonomy of local self-government en-
shrined in the European Charter of Local Self-Govern-
ment’. The Law of Ukraine No. 907-1X® aims to adapt
budgetary legislation to the new administrative-terri-
torial structure of the country. This law stipulates that
“the budgets of amalgamated territorial communities
shall have direct interbudgetary relations with the state
budget”, thereby strengthening the financial autonomy
of local self-government.

Georgia demonstrates a model of budgetary legis-
lation adaptation characterised by significant reforms
aimed at decentralisation and enhancing the transpar-
ency of the budgetary process. The Local Self-Govern-
ment Code of 2014° establishes the legal framework
for the functioning of local self-government, including
financial aspects. According to this code, “a municipali-
ty has the right to independently, under its own respon-
sibility and within the legislation of Georgia, decide
on any matter that, under Georgian law, does not fall
within the competence of another authority and is not
prohibited for the municipality”. This provision corre-
sponds to the principle of subsidiarity, which is one of
the key principles of European local self-government.

A distinctive feature of the Georgian model is the
implementation of programme-targeted budgeting
at the local level and active public engagement in the
budgetary process. This enhances the efficiency of
budgetary fund utilisation and ensures that budgetary
expenditures align with the needs of local communi-
ties. Serbia, a candidate for EU accession, demonstrates
a model of budgetary legislation adaptation aimed at
gradual alignment with European standards. The Law
on the Budgetary System of 2009° establishes the gen-
eral principles of Serbia’s budgetary system. This law
provides for the introduction of medium-term budg-
etary planning and programme-targeted budgeting, in
line with the requirements of Directive No. 2011/85/
EU'. The Law on Local Self-Government of 2007

! Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.
2Law of Croatia “On Local and Regional Self-Government Act”. (2013, February). Retrieved from https://narodne-novine.nn.hr/clanci/

3 Law of Croatia “On Financing of Local and Regional Self-Government Units”. (2017, December). Retrieved from https://narodne-novine.

*Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.
5 Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/

7European Charter of Local Self-Government. (1985, October). Retrieved from https://rm.coe.int/european-charter-for-local-self-
government-english-version-pdf-a6-59-p/16807198a3.

8 Law of Ukraine No. 907-IX “On Amendments to the Budget Code of Ukraine on Harmonisation of Budget Legislation in Connection with the
Completion of Administrative and Territorial Reform”. (2020, September). Retrieved from https://zakon.rada.gov.ua/laws/show/907-20.

9 Local Self-Government Code of Georgia. (2014, February). Retrieved from https://matsne.gov.ge/en/document/download/2244429/15 /en/pdf.
1 Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
11 Council Directive No.2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

ZLaw of Serbia “On Local Self-Government of Serbia”. (2007, December). Retrieved from https://www.paragraf.rs/propisi/zakon_o_
lokalnoj_samoupravi.html.

B 40 Law Journal of the National Academy of Internal Affairs, 15(1), 27-47


https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html
https://narodne-novine.nn.hr/clanci/sluzbeni/2013_02_19_323.html
https://narodne-novine.nn.hr/clanci/sluzbeni/2013_02_19_323.html
https://narodne-novine.nn.hr/clanci/sluzbeni/2017_12_127_2874.html
https://narodne-novine.nn.hr/clanci/sluzbeni/2017_12_127_2874.html
https://zakon.rada.gov.ua/laws/show/2456-17
https://zakon.rada.gov.ua/laws/show/280/97-вр
https://zakon.rada.gov.ua/laws/show/280/97-вр
https://rm.coe.int/european-charter-for-local-self-government-english-version-pdf-a6-59-p/16807198a3
https://rm.coe.int/european-charter-for-local-self-government-english-version-pdf-a6-59-p/16807198a3
https://zakon.rada.gov.ua/laws/show/907-20
https://matsne.gov.ge/en/document/download/2244429/15/en/pdf
https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085
https://www.paragraf.rs/propisi/zakon_o_lokalnoj_samoupravi.html
https://www.paragraf.rs/propisi/zakon_o_lokalnoj_samoupravi.html

defines the powers of local self-government bodies, in-
cluding their financial authority. According to this law,
“local self-government bodies have the right to secure
original and transferred revenues, to freely dispose of
revenues, and to independently adopt budgets”. The
Law “On Financing of Local Self-Government” of 2006*
regulates in detail the revenue sources of local budgets
and financial equalisation mechanisms. This law stipu-
lates that “the financing of local self-government units’
competences is carried out through original revenues,
shared revenues, transfers, debt revenues, and other
revenues. At the same time, the financial equalisation
mechanism aims to ensure a minimum level of financial
provision for all local self-government units.

A comparative analysis of budgetary legislation
adaptation models in CESEE (Central, Eastern, and
South-Eastern Europe) countries reveals both com-
mon features and differences among them. Common
features include the implementation of medium-term
budgetary planning, in line with the requirements of Di-
rective No. 2011/85/EU2 All examined countries have
introduced or are introducing medium-term budget-
ary planning mechanisms at all levels of government.
There is also a trend towards strengthening fiscal de-
centralisation and local self-government autonomy. All
examined countries seek to ensure an adequate finan-
cial base for local self-government, although the degree
of decentralisation varies. Enhancing the transparen-
cy of the budgetary process and public engagement is
another common feature - all examined countries are
implementing mechanisms to ensure budgetary pro-
cess transparency and public participation in budget-
ary decision-making. The use of programme-targeted
budgeting is yet another shared characteristic, as most
examined countries have introduced or are introducing
programme-targeted budgeting, which ensures a link
between budgetary expenditures and outcomes.

At the same time, there are significant differences
between the models of budgetary legislation adaptation
in various Central and Eastern European countries. An
analysis of these countries’ budgetary systems reveals
substantial variation in the degree of centralisation of
the budgetary process, reflected in the legislative dis-
tribution of powers among national, regional, and local
levels (International Monetary Fund, 2023). The Polish
model demonstrates a moderate level of decentralisa-
tion, with a three-tier local self-government system and

lokalne_samouprave.html.

WDU19900160095/U/D19900095Lj.pdf.
“Ibidem, 1990.

WDU20032031966/U/D20031966Lj.pdf.

consolide/current.
7Ibidem, 1993.
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a clear distribution of functions and financial resources
among gminas, powiats, and voivodeships®. The Hun-
garian system, particularly after the 2011 constitution-
al amendments, is characterised by increased centrali-
sation, with a significant portion of budgetary powers
shifted to the national level. The Estonian model offers
a balanced approach, with developed autonomy of local
authorities in managing their own revenues while main-
taining centralised control over compliance with fiscal
rules (Kanniainen & Pekkola, 2023). The Czech system
stands out for its high degree of financial autonomy for
municipalities, with a limited role for the intermediate
regional level (Smolinska, 2022). The Slovak model has
evolved from a centralised to a more decentralised one,
with a gradual expansion of the budgetary powers of
local authorities and the introduction of fiscal responsi-
bility mechanisms (Ahn et al., 2023). Research on inter-
national practices of fiscal decentralisation conducted
by D. Alexandru & B. Guziejewska (2023) revealed sig-
nificant differences in approaches to the distribution of
financial powers across government levels. Poland im-
plemented a three-tier system of local self-government
(gmina, powiat, voivodeship) with a clear delineation
of powers and financial bases at each level. Under the
Act on Commune Self-Government of Poland* and the
Act on Revenues of Local Self-Government Units®, gmi-
nas were granted extensive powers regarding the for-
mulation and execution of their own budgets, including
the right to a share of national taxes and the author-
ity to impose local levies. Research by N. Gavkalova et
al. (2022) confirms that the Polish model is character-
ised by a high degree of fiscal decentralisation, with lo-
cal budgets accounting for approximately 31% of total
public expenditures.

The Estonian decentralisation model, analysed in
the works of ].P. Kanniainen & E. Pekkola (2023), is dis-
tinguished by a high level of local self-government au-
tonomy alongside a compact administrative-territorial
structure. The “Local Government Organisation Act®”
grants municipalities exclusive powers in the sphere
of local finances, while the “Municipal and City Budg-
ets Act”” stipulates that “municipalities and cities inde-
pendently formulate, approve, and execute their budg-
ets” (Chapter 3, Article 5).

In contrast, Serbia and Croatia maintain more cen-
tralised models of budgetary regulation. According to
the analysis by T. Harasymiv (2023), the Serbian model

! Law of Serbia “On Local Self-Government Finance”. (2006, April). Retrieved from https://www.paragraf.rs/propisi/zakon_o_finansiranju_
2 Council Directive No. 2011/85/EU “On Requirements for Budgetary Frameworks of the Member States”. (2011, November). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0085.

3Law of Poland “On Commune Self-Government”. (1990, March). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/

SAct on Local Government Revenue of Poland. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/

®Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/
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is characterised by a high degree of dependence oflocal
budgets on transfers from the state budget (over 40%
of revenues) and limited opportunities for own-source
revenues. The Budget System Act of Serbia! establishes
strict frameworks for the budgetary process at the lo-
cal level, constraining the discretionary powers of local
self-government bodies. A similar situation is observed
in Croatia, where centralised management of public
finances remains the dominant model even after the
adoption of the Law of Croatia “On Financing of Local
and Regional Self-Government Units”2

An analysis of the legislation and practical appli-
cation of these mechanisms, conducted by S. Smolin-
ska (2022) and A. Ahn et al. (2023), identified three
primary models. The Polish fiscal equalisation model,
enshrined in the Act on Local Government Revenue of
Poland?, is based on a complex formula that takes into
account the fiscal capacity of territories, demographic
indicators, and the level of socio-economic develop-
ment. The system includes “horizontal equalisation”
(redistribution of funds between wealthier and poor-
er gminas) and “vertical equalisation” (grants from the
state budget). According to assessments by D. Alexand-
ru & B. Guziejewska (2023), the Polish system ensures
a high level of transparency and predictability of trans-
fers, facilitating effective local-level budgetary planning.

The Estonian model, analysed in detail in the work
of ]. Omukuti et al. (2022), is characterised by an empha-
sis on equalising the expenditure needs of municipali-
ties while preserving incentives for enhancing their own
tax base. The Municipal and City Budgets Act of Estonia*
establishes an “equalisation fund” mechanism, the re-
sources of which are distributed based on objective cri-
teria such as population size, territorial area, the number
of school-age children, and elderly individuals. A dis-
tinctive feature of the Estonian model is its integration
with digital budgetary planning systems, ensuring maxi-
mum transparency and efficiency in resource allocation.

In contrast to these models, the fiscal equalisation
mechanisms in Ukraine and Serbia, as per the research
of S. Yesimov (2024), are characterised by lower trans-
parency and greater dependence on political factors.
In Ukraine, under the Budget Code®, the transfer sys-
tem includes basic and reverse grants, as well as edu-
cational and medical subventions, but the formulas for
their calculation are frequently amended, complicating

nn.hr/clanci/sluzbeni/2017_12_127_2874.html.
WDU20032031966/U/D20031966Lj.pdf.

consolide/current.

consolide/current.

lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R0241.
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long-term planning at the local level. In Serbia, as not-
ed by L. Stetsiv (2024), the equalisation mechanism is
based on a system of targeted transfers, which are often
allocated on a discretionary basis, reducing their effec-
tiveness in ensuring fiscal equity.

The level of local self-government autonomy in tax-
ation demonstrates significant variations among CEE
countries. Estonia and Poland exhibit the highest de-
gree of tax autonomy. In Estonia, under the Local Gov-
ernment Organisation Act of Estonia® (Article 36), mu-
nicipalities have the right to introduce local taxes and
fees, including advertising tax, street closure tax, pet
ownership tax, entertainment tax, and others. As noted
by J.P. Kanniainen & E. Pekkola (2023), Estonian munic-
ipalities also receive a fixed share (11.96%) of personal
income tax, creating a stable financial base and incen-
tives for economic development of territories.

An important factor influencing the adaptation
of budgetary legislation in CEE countries is access to
European funds. The regulations governing the Euro-
pean Structural and Investment Funds (ESIF) for the
2014-2020 period set out detailed requirements for
the management and control of these funds, necessi-
tating corresponding adjustments to national legisla-
tion. Regulation of the European Union No. 2021/2417
on the Recovery and Resilience Facility (RRF) imposes
additional requirements on national budgetary sys-
tems regarding access to its funding. According to this
regulation, “Member States shall ensure sound finan-
cial management in the use of Recovery and Resilience
Facility funds”. This requires the implementation of
appropriate planning, monitoring, and control mecha-
nisms for the use of these funds.

Based on the analysis of budgetary legislation
adaptation models in Central and Eastern European
(CEE) countries, it is expedient to present the key char-
acteristics of these models in the form of a comparative
table (Table 2), which clearly illustrates their common
features and differences. Analysis of budget legislation
adaptation models in CEE countries reveals a number
of challenges these states face. In particular, ensuring a
balance between fiscal stability and fiscal decentralisa-
tion poses a significant difficulty. CEE countries strive
to guarantee sufficient financial autonomy for local
self-government while maintaining fiscal stability at
the national level. Another issue is the harmonisation

! Law of Serbia “On Budget System”. (2009, February). Retrieved from https://www.paragraf.rs/propisi/zakon_o_budzetskom_sistemu.html.
2 Law of Croatia “On Financing of Local and Regional Self-Government Units”. (2017, December). Retrieved from https://narodne-novine.

3Law of Poland “On Local Government Revenue”. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/
*Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/

® Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.
®Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/

7 Regulation of the European Union No. 2021/241 “On the Recovery and Resilience Facility”. (2021, February). Retrieved from https://eur-
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of national legislation with European standards while
preserving national specificities. The adaptation of
budget legislation to European norms must not result
in the loss of domestic traditions and distinctive fea-
tures. Ensuring the effective use of European funds
presents an additional challenge - CEE countries seek
to maximise the efficient allocation of EU funding,

Diedushev & Morhun NG

which requires corresponding adjustments to budget
legislation. The implementation of modern budget-
ing methods and digital technologies also entails cer-
tain difficulties, as transitioning to programme-based
budgeting and integrating digital tools into the budg-
etary process demands substantial investment and or-
ganisational reforms.

Table 2. Comparative analysis of budgetary legislation adaptation models in CEE countries

Criterion Poland Estonia Croatia Ukraine
Degree of budgeta.ry Low Low Medium Medium
system centralisation
Level of local self- High High Medium Medium
government autonomy
Implementation of
medium-term budgetary Fully implemented Fully implemented In progress In progress

planning

Financial equalisation
mechanisms

Complex system with
high transparency

Complex system with
high transparency

Moderate complexity Moderate complexity

Application of

programme-targeted Fully implemented Fully implemented In progress In progress
budgeting
Degree of digital
technology High Very high Medium Low
implementation
Transparency of the ) . . .
budgetary process High Very high Medium Medium
Public participation in the High High Medium Low

budgetary process

Key legislative acts

Public Finance Act', Local
Government Revenue
Act?, Act on Commune

Self-Government of
Poland?

Local Government
Organisation Act*, Rural
Municipalities and Cities

Budget Act®

“Budget Act”¢, Local and
Regional Self-Government

Act’, Financing of Local and

Regional Self-Government
Units Act®

Budget Code of Ukraine®
(2010), Law of Ukraine
No. 280/97-BP°, Law of
Ukraine No. 907-1X"!

Adaptation specifics to EU
requirements

Gradual and consistent
adaptation

High level of integration
with European standards

Combination of centralised

control with elements of
fiscal decentralisation

Adaptation within the
context of European
integration processes

Source: compiled by the authors

At the same time, the adaptation of budget legisla-
tion creates new opportunities for CEE countries. These
include improved efficiency in budgetary expenditure
through the introduction of programme-based budg-
eting and medium-term budgetary planning. Further-
more, fiscal decentralisation and local self-government

autonomy are strengthened, enabling better respon-
siveness to the needs of local communities. Enhanced
transparency in the budgetary process and greater
public engagement foster trust in authorities and im-
prove the effectiveness of public spending. Finally, ac-
cess to European funding, which can be allocated to

! Public Finance Act of Poland. (2009, August). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20091571240/U/
D20091240Lj.pdf.

2Law of Poland “On Local Government Revenue”. (2003, November). Retrieved from http://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU20032031966/U/D20031966Lj.pdf.

3 Local Government Organisation Act of Estonia. (1993, June). Retrieved from https://www.riigiteataja.ee/en/eli/ee/509012014003/
consolide/current.

*Ibidem, 1993.

5 Ibidem, 1993.

¢ Decision of the President of Croatia “On the Proclamation of the Law on Amendments and Supplementation to the Budget Law”. (2015,
February). Retrieved from https://narodne-novine.nn.hr/clanci/sluzbeni/2015_02_15_277.html.

7Law of Croatia “On Local and Regional Self-Government Act”. (2013, February). Retrieved from https://narodne-novine.nn.hr/clanci/
sluzbeni/2013_02_19_323.html.

8 Law of Croatia “On Financing of Local and Regional Self-Government Units”. (2017, December). Retrieved from https://narodne-novine.
nn.hr/clanci/sluzbeni/2017_12_127_2874.html.

 Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17.

1 Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/
show/280/97-Bp.

11 Law of Ukraine No. 907-IX “On Amendments to the Budget Code of Ukraine on Harmonisation of Budget Legislation in Connection with the
Completion of Administrative and Territorial Reform”. (2020, September). Retrieved from https://zakon.rada.gov.ua/laws/show/907-20.
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critical infrastructure and social projects, constitutes
a significant advantage of budget legislation reform.

Based on the analysis of practices across various
countries and the identified challenges in harmonising
legislation concerning the institutional framework of
the budgetary process, it is recommended to strength-
en the institutional capacity of local self-government
bodies. This can be achieved through mandatory up-
skilling programmes for financial department person-
nel, establishing budgetary competence centres, and
providing technical support for the implementation of
modern budget planning methods. Refinements to the
legal framework should focus on eliminating discrep-
ancies between the declared autonomy of local budgets
and their de facto limitations, harmonising terminology
across legislative acts, and delineating clear account-
ability boundaries for different levels of government.
The creation of a multi-tiered budgetary coordination
system would facilitate effective interaction between
national and local levels, combining centralised over-
sight with decentralised implementation. A key aspect
of harmonisation should involve expanding the use of
digital technologies in local-level budgetary processes,
particularly integrated planning, monitoring, and re-
porting systems that balance standardisation with ad-
aptability to regional specificities. Equalisation mech-
anisms should be refined through multifactor transfer
distribution formulas that account not only for popu-
lation size but also socio-economic indicators, region-
al fiscal capacity, and infrastructure needs. The har-
monisation of local budget legislation should follow a
phased approach, with clearly defined priorities at each
stage and an effective monitoring system for tracking
implementation. Expanding the fiscal autonomy of lo-
cal self-government by granting greater authority over
local taxes and fees would incentivise local authorities
to develop their tax base. To overcome resource con-
straints in reform implementation, adequate funding
forlegislative harmonisation mustbe secured, including
support from international donors and European funds.

Conclusions

The study on the balance between unification and ad-
aptation in the harmonisation of legislation concerning
the institutional framework of the budgetary process
at the local level revealed significant differences in the
approaches of the examined countries. The Polish model
demonstrated the effectiveness of gradual harmonisation
through the developmentofinstitutional capacity and the
establishment of a Joint Commission of the government
and territorial self-government, which achieved a high
degree of stakeholder engagement and reduced regional
disparities by 27% due to a comprehensive equalisation
formula that accounts not only for demographic indica-
tors but also for the economic potential of territories.

The Estonian model proved particularly success-
ful due to the digitalisation of the budgetary process
and the creation of an Integrated Legislative System,
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which reduced the time required for drafting regulato-
ry acts by 42% and decreased the number of necessary
amendments post-adoption by 28%. A key element of
this model was the Advisory Council on Local Finance,
which ensured a balance between general standards
and local needs. The implementation of electronic
budget monitoring platforms in Estonia increased pub-
lic trust in local authorities by 32%.

The Croatian model demonstrated the advantages
of gradual adaptation, initially focusing on fiscal disci-
pline and transparency, followed by programme-based
budgeting. The introduction of transparency provisions
was accompanied by a 28% increase in public partic-
ipation and higher resident satisfaction rates. In con-
trast to these successful examples, Serbia’s centralised
model, characterised by limited adaptation to local spe-
cificities, proved ineffective: the coefficient of variation
in per capita local budget revenues increased from 0.32
to 0.47 during the first three years after the reform,
while the transparency index of local budgets scored
only 42 points compared to 76 in Estonia.

For Ukraine, the most relevant mechanisms demon-
strating high effectiveness are: establishing institution-
al frameworks for coordinating the budgetary pro-
cess following the Polish model, implementing digital
budget monitoring tools based on the Estonian exam-
ple, and phased reform implementation with an initial
focus on transparency and accountability. It has been
established that the insufficient institutional capacity
of Ukrainian local self-government bodies (only 50% of
finance department specialists have relevant qualifica-
tions compared to 70% in Poland and Estonia) is a key
obstacle to effective harmonisation.

The study confirms that the most effective approach
is a comprehensive one, combining clear standardised
requirements at the national level with flexibility in lo-
cal implementation. This approach ensures the unifica-
tion of core budgetary principles while preserving the
ability to adapt to regional specificities, which is par-
ticularly crucial for Ukraine given its significant region-
al disparities. It has been substantiated that successful
harmonisation requires close cooperation among all
stakeholders: central authorities, local self-government
bodies, the academic community, and the public, as
well as the development of institutional support mech-
anisms for implementing legislative changes.

Future research prospects are linked to examining
mechanisms for adapting budgetary legislation in the
context of digital transformation in public finance, ex-
panding the geographical scope of the study, and ana-
lysing the relationship between legislative harmonisa-
tion and the effective use of European funds.
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AHoTauia

Y cyqacHoMYy r106a1i30BaHOMY CBiTi MUTaHHS rapMoOHi3alil 3aKOHO/[aBCTBA HAOYBA€ 0COBJIUBOI aKTYaJIbHOCTI,
nepesfyciM y KOHTEKCTI iHCTUTYLiMHOTO 3a6e3nedyeHHs GrO/PKETHOr0 NMpoLecy Ha MicueBoMy piBHI. MeToro
JlocaipkeHHs1 Oy/Io0 BU3HAYeHHS ONTHMasbHOro OaslaHcy Mix yHidikaniero Ta aganrtarniero B mpoueci
rapMoHisanii 3akoHOJaBCTBa IIO/JI0 IHCTUTYIiHHOTO 3abe3NeYeHHs OIO/KETHOTO MPOIeCy Ha MicCleBoMy
piBHi. /l/isT fOCSATHEHHSI MeTH OYJI0 3aCTOCOBAHO KOMILJIEKCHY METO/I0JIOTI0 JOC/iPKeHHs], [0 0XOIII0BaJIa
MOPiBHSJIbHO-NPABOBUU aHaJi3, icTOpuKo-npaBoBUN MeTo[, GOpPMaJbHO-IOPUJAUYHUN METO[], CHCTEMHUH,
iHcTUTYiiHUM Ta QyHKIiOHA/JIBHUN aHa/Ii3 HOPMAaTHUBHO-NPaBOBOi 6a3u kpaiH lleHTpanbHOi Ta CxifgHOI
€Bpomnu. JocaiKkeHHS BUSBUIIO, L0 MOJbCHbKUH Ta eCTOHCHKUU MiZX0oAu epen6adyaroTh eGpeKTUBHY MO/JeNb
0aJlaHCYBaHHSI CTaHJApPTH3alil 3 JIoOKasi3alli€lo, KOJM BCTAHOBJIWIOTH 3arajbHi NPUHOUNU OIOIKETHOTO
npolecy 3i 36epeXeHHsAM THYYKOCTi A/ MyHIIIUNaIiTeTiB. BcTaHOBJIEHO, 1110 KJIIOYOBY POJib V AOCATHEHHI
6as1aHCy BifirparoTh iHCTUTYLiHHI MexaHi3MU KOOpAMHALlil, 30KpeMa KOHCYJIbTaTUBHI pa/iy Ta creliiaaizoBaHi
KOMiIcil 3a y4acT}o Ipe/ICTABHUKIB Pi3HUX PiBHIB BJ1a/IU. 3allpONIOHOBAHO KOMIIJIEKCHUH MiAXi/ 10 rapMOHi3alii
3aKOHO/IABCTBA, SIKUM MOEAHYE LeHTPali30BaHe KEPIBHULTBO 3 JelleHTPai30BaHO0 IMIIJIEMEHTAIi€, 1110
Jla€e 3Mory 3a6e3ne4YuTH SIK JOTPUMaHHS 3arajibHUX NPUHIHUIIB, TaK i BpaXyBaHHS MiCI[eBUX 0COGJIMBOCTEM.
BusiBsieHo kJ/040oBi iHCTUTYLiMHI npo6seMu rapMoHisanii, 3okpeMa HejocTaTHs ¢axoBa MiArOTOBKa
npaniBHUKIB GiHAHCOBUX BiJJi/NiB K oOMexxeHe TexHiuHe 3abe3nedeHHsI B YKpaini Ta Cep6ii, mopiBHSIHO 3
[Tonbinero Ta EcToHieto. O6rpyHTOBaHO HEOOXiHICTb MOCHJIEHHS IHCTUTYL[iHHOI COPOMOXHOCTI OopraHiB
MiCI[eBOT0 CaMOBpsiZIyBaHHsS 4yepe3 3alpoBa/pKeHHs O06OB'S3KOBMX IMporpaM MifBUILeHHs KBasidikanii,
y/I0CKOHaJIEHHS] HOPMaTHBHO-IIPABOBOI 6331 LIJISIXOM YCYHEHHs KOJIi3i M /jleKJlapoBaHO CaMOCTiHHICTIO
MiclLleBUX 610/KeTiB i paKTUIHUMHU 0O6MeEXEHHSIMH IX aBTOHOMII, TOKpallleHHS KOOpAXHALii MiXK Hal[ioHAJIbBHUM
Ta MIiCLleBUM pIiBHSIMM uepe3 CTBOPEHHS Cleljia/li30BaHMX MeXaHi3MiB Ha 3pa30K MNoJibCcbKol ChisibHOI
koMicii. Pe3ysipTaTu AocaifkeHHs MoXKe 6yTH BUKOPUCTAHO IIiJi Yac po3pobJieHHsl cTpaTerii rapMoHisarnil
3aKOHO/JAaBCTBA KpaiHaMW, AKI NparHyThb [0 €BpOiHTerpanii, Ta A8 BJAOCKOHAJEeHHS HAasdABHUX MeXaHi3MiB
KoopAUuHaLii 610/PKETHOr'0 Mpollecy Ha pi3HUX PiBHAX BJIa U

Kniouosi cnosa:

CaMOBpsI/IyBaHHS; IpaBOBe peryJoBaHHsA; ¢icKkasbHa [lelleHTpasisalis; €eBpoiHTerpaniiiHi mnpouecy;
CcepeIHbOCTPOKOBE IJIaHyBaHHA
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Abstract

This article explored how the General Data Protection Regulation, seen as an element of the regime of European
regulatory private law, reflects both softand hard forms oflegal paternalism. Employing a doctrinal methodology,
this research analysed relevant EU law and the CJEU’s jurisprudence in order to examine how the regulation of
the right to personal data protection in the European Union’s legal order is informed by soft and hard types of
legal paternalism. The findings reveal that the General Data Protection Regulation imposes strict obligations
on data processors, highlighting a hard paternalistic approach because compliance with such obligations, by
implication, limits data subjects’ autonomy. Soft paternalism, on the other hand, can be seen in EU lawmakers’
attempts to nudge data subjects into using their data carefully and reasonably in digital environments without
heavily restricting their data autonomy. This approach raises concerns about the proportionality of restrictions
on other fundamental rights, as hard paternalism of the European Union’s primary law in this field is strongly
reflected in the jurisprudence of the Luxembourg Court that prioritises data protection over competing public
interests. A possible way to address this issue is recalibration towards soft paternalism to enhance data subjects’
autonomy and improve the balance between privacy and other rights. Such a shift could lead to more context-
sensitive rulings emphasising the importance of protection of other human rights

Keywords:
European regulatory private law; European Union; GDPR; EU law; human rights; proportionality; balancing
exercise

Introduction

I 48

European regulatory private law is a term that aca-
demics have coined to explain how the European Un-
ion (EU) integrates regulatory objectives within the
framework of private law to address public interests
and prevent market failures (Cherednychenko, 2021).
This analytical approach allows to emphasise the role
of private law in achieving regulatory goals, such as
consumer protection, financial stability, and fair com-
petition, all of which are underpinned by the EU’s or-
igins of an economic organisation (Parsons, 2003).
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In the context of this article, it is important to highlight
the horizontal effect of fundamental rights, where pri-
vate law is influenced by public law principles, and the
interplay between EU market regulation and national
private law, which, as M.W. Hesselink (2017) points
out, are key elements of the regime. Like any other field
of law, it could not escape the changes that the internet
revolution brought about (Brownsworth, 2019).

J. Padilla et al. (2022) highlight the transform-
ative impact of information technology on human
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interactions and data practices in the digital era. With
the proliferation of social media and search engines, we
increasingly generate more personal data. Numerous
tech companies have developed business models that
prioritise the collection and use of such data, allowing
them to tailor their products and generate profit. How-
ever, aside from economic benefits for data processors,
these practices raise significant concerns over data pro-
tection for data subjects. Given the users’ vulnerability
to data abuses, it was necessary to regulate this area. In
the EU’s legal regime, one such piece of legislation is the
General Data Protection Regulation (GDPR)™.

According to S. Khadzhiradieva et al. (2024), as a
mechanism for the protection of the right to personal
data protection guaranteed by the EU Charter of Fun-
damental Rights?, the GDPR inextricably pertains to
the Union’s regime for fundamental rights protection.
It makes part of the EU regulatory private law regime,
as by its adoption law- and policy-makers intended to
influence horizontal private relationships so that they
would account for human rights-induced public inter-
ests. However, the implementation of this regulation’s
rights sparked academic debates, particularly regard-
ing their clashes with fundamental rights (used inter-
changeably with public interests in this article), such as
freedom of expression and the right to access informa-
tion (Veale et al., 2018). Taking into account the differ-
ent approaches of Brussels officials to the regulation of
technological progress, as noted by O. Cherednychen-
ko (2024), the issue requires further research.

The purpose of this Article is to examine the extent
to which the regulation of the right to personal data pro-
tection in European regulatory private law reflects soft
and hard forms of legal paternalism and its impact on
balancing this right with competing fundamental rights.

Theoretical Framework

Soft and hard legal paternalism in EU law. To embed
this article’s research question in the academic find-
ings, this section first introduces the concept of legal
paternalism. It uses examples from European regulato-
ry private law in the data protection domain to describe
two forms of paternalism - soft and hard. Secondly, it
elucidates the logic behind the balancing exercise be-
tween fundamental rights in EU law. Finally, this section
points to a gap in the literature at the intersection of
these two academic discussions. Legal paternalism is a
legal theory that frames state interference with individ-
uals’ decision-making autonomy as justifiable when the

pdf/text_en.pdf.
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latter’s unrestricted decisions are reasonably expect-
ed to harm themselves (Dworkin, 1972). Developed in
the area of law and economics to have an instrumental
character (Feinberg, 1971), this concept has been ap-
plied to multiple fields of law. Fundamental rights law
is no exception, as it also aims at protecting people,
overriding their will when necessary (Lixinski & Pe-
leg, 2022). Publicists typically distinguish between two
forms of legal paternalism - soft and hard (Ogus, 2010).
Nevertheless, one regulation may contain elements of
both (Fateh-Moghadam & Gutmann, 2014).

Soft paternalism allows individuals to retain de-
cision-making autonomy while nudging them to-
wards decisions presumed to be in their own interest
(Sun, 2024). Thus, instead of imposing strict “com-
mand-and-control” rules (Cafaggi & Watt, 2009), this
approach mildly influences individuals’ decision-mak-
ing. For instance, the GDPR? entitles data subjects to
exercise control over their data through rights to con-
sent (Article 6(1)(a) GDPR) and access to personal data
(Article 15 GDPR), two cornerstones of data protection
(Safari, 2016). Moreover, Articles 13 and 14 develop so-
phisticated requirements to ensure that data subjects
are informed about their data’s processing. The inclu-
sion of these safeguards rests on the assumption that
individuals might not be aware of the harmful conse-
quences of their data-related choices. Hence, they re-
quire more legal protection to avoid reasonably expect-
ed harm. To achieve this, EU regulators followed what
A. Ogus (2010) viewed as an “ambitious” approach to
soft paternalism: they framed the choice “in such a way
thatmore thoughtand effortis required of the individual
before the riskier option can be taken”. As data subjects
are entitled to be well-informed about the operations
relating to their data and have several rights to address
their potential maltreatment, they are expected to think
twice before opting for riskier digital market options.

On the other hand, hard paternalism mandates pro-
tective measures limiting individual freedom of choice
to prevent self-harm (Ogus, 2010). Within the EU data
protection framework, aspects of hard paternalism re-
strict data subjects’ decision-making autonomy by im-
posing strict obligations on data processors. Examples
include prohibitions on automated decision-making
and profiling (Article 22 GDPR) and the obligation to
provide data protection by design and by default (Ar-
ticle 25 GDPR). The former exemplifies hard paternal-
ism, as it establishes strict boundaries around data pro-
cessors’ decision-making autonomy, even when data

! Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the Processing
of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation) (Text with
EEA Relevance)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j/eng.

% Charter of the Fundamental Rights of the European Union. (2000, December). Retrieved from https://www.europarl.europa.eu/charter/

3 Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the Processing
of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation) (Text with
EEA Relevance)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j/eng.
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subjects might be willing to accept the risks of automat-
ed decision-making and profiling in pursuit of personal
interests (Solove, 2012).

Similarly, Article 25 GDPR requires processors to
ensure personal data protection from the outset of any
processing activity. For data subjects, it means that they
have to take additional steps, often requiring techno-
logical skills, to knowingly opt for weaker protection.
Even then, uncompromising minimum standards are
non-negotiable, taking away data subjects’ autono-
my entirely. As these rules prescribe strict conditions
(Bygrave, 2017), they leave little leeway for data pro-
cessors to avoid them. Thus, these examples highlight
hard paternalistic logic, as they operate to override the
personal preferences of data processors and, by impli-
cation, data subjects, in favour of the latter’s interests -
such as minimising privacy breaches and promoting
data security.

From this discussion follows that EU regulators
adopted a combined approach to regulating the right to
data protection. Its soft paternalistic side entitles data
subjects to certain rights. In contrast, in the context of
data processors’ obligations, they introduced a harder
paternalistic element. This regulatory choice attempts
to remedy the inherent information asymmetry be-
tween data subjects and data processors in digital mar-
kets, which makes them prone to market failure. The
GDPR’s preparatory works show that its drafters were
aware of the imbalances between data subjects and data
processors and decided to address this situation by im-
posing more obligations on data processors (European
Parliament, 2013). In practice, numerous incidents of
data abuses, such as the infamous Facebook-Cambridge
Analytica scandal (Gonzalez-Pizarro et al., 2024), evi-
dence the need to regulate this domain to protect data
subjects’ rights. In this light, guiding consumers to-
wards reasonable handling of their data through legal
guarantees (soft paternalism) and imposing mandatory
legal obligations on data processors (hard paternalism)
is a significant step towards digital market equilibrium.

Balancing competing fundamental rights in the
EU legal order. As flows from the above discussion of
legal paternalism, one of its key features is balancing
the different interests of individuals. EU fundamental
rights law shares this approach. For instance, Recital 4
of the GDPR stipulates that the right to data protection
is not absolute, implying that it may be legitimately re-
stricted to protect other fundamental rights. Addition-
ally, at the early stages of the Regulation’s drafting, EU
lawmakers underlined the importance of reconciling
data protection rights with public interests to strike “a
fair balance of the various [public] interests involved”
(European Parliament, 2013). Given the broad scope

of the right to data protection (Lynskey, 2023), any at-
tempted restriction should be carefully tailored. Thus,
EU regulators prescribed the need to conduct a pro-
portionality test when balancing the right to data pro-
tection against competing fundamental rights (Dalla
Corte, 2022), and the CJEU’s jurisprudence has elabo-
rated on its conditions.

This balancing exercise consists of three key ele-
ments?. Firstly, it should observe the principle of pro-
portionality that requires any limitation on the right to
data protection to be necessary to achieve a legitimate
aim without interfering excessively with the rights of
data subjects (Zelger, 2022). It is an essential princi-
ple of the EU’s legal framework (Imamovic¢ et al., 2024)
which applies universally as a “panacea” for balanc-
ing fundamental rights (Justickis, 2020). Secondly, the
context of data processing is important, as economic
considerations, relevant processing techniques, and
the involvement of law enforcement agencies may shift
the balance (Kedzior, 2021). Thirdly, the nature of the
competing rights comes into play, as in European soci-
eties, different human rights require varying degrees of
protection (Lenaerts, 2019). The last element was high-
lighted by the former Organisation of American States’
Special Rapporteur for Freedom of Expression, Edison
Lanza, who argued that in Europe rights to privacy and
data protection historically enjoy more protection com-
pared to the freedom of expression (Organisation of
American States, 2017). Finally, it is crucial to consider
all three elements of the balancing exercise cumulative-
ly when an authority thinks that it may legitimately lim-
it one’s right to data protection.

Nonetheless, despite extensive academic discus-
sions of legal paternalism and the balancing of funda-
mental rights within EU law, an important topic at the
intersection of these fields remains under-researched.
Namely, legal scholars have not analysed how different
forms of paternalism influence the balancing of funda-
mental rights in the field of data protection. What re-
mains unexplained is the role that different approaches
to legal paternalism can play in addressing conflicts be-
tween the digital age rights (under the EU Charter and
the GDPR) and public interests, most prominently the
right to freedom of expression and the public’s right to
information.

Materials and Methods

This research employed doctrinal legal methodology,
which implies a detailed examination of legislation and
related jurisprudence to assess a legal framework gov-
erning a particular issue (Bhat, 2019). Following this
method, it aimed at exploring the existing EU data pro-
tection regulatory framework to identify elements of

! Judgmentofthe EuropeanCourtofJusticeinCaseNo.C-210/00“KésereiChampignon HofmeisterGmbH&Co.KGv.HauptzollamtHamburg-Jonas”.
(2002, July). Retrieved from https://curia.europa.eu/juris/showPdf.jsf;jsessionid=2304A21D519F98562C6EC55051260260?text=&docid=
47091&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=27753201.
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soft and hard paternalism therein and inquired into the
extent to which it can effectively address the conflicts
between the competing interests of data subjects, data
processors, and the general public. This method is par-
ticularly suitable for this article’s research question, as
it provides an opportunity to comprehensively engage
with judicial interpretations of relevant legal provisions
in order to discern different forms of legal paternalism
therein. From a normative perspective, the paternalist
assumption that individuals often require protection to
minimise self-harm, illuminates regulatory trade-offs
between data subjects’ decision-making autonomy and
protection.

This Article analysed the two most relevant laws in
this context - the EU Charter' and the GDPR? Their ex-
amination was supported by relevant discussions from
both laws’ travaux préparatoires, as these documents
can elucidate EU legislators’ approach to data protec-
tion rights and their relationship with other fundamen-
tal rights. Moreover, to construct this thesis, attention
is paid to the reasoning from the CJEU’s (Court of Jus-
tice of the EU) and the ECtHR’s (European Court of Hu-
man Rights) relevant judgments. This study resorts to
the former’s jurisprudence given that the Luxembourg
Court is the best positioned judicial authority to inter-
pret primary rules of EU law. The Strasbourg Court’s
case law was used because many of its judgments touch
upon human rights whose content is essentially the
same as of those protected by the EU regime for funda-
mental rights protection. The guiding criteria for select-
ing cases were their relevance and importance for the
topic of this research.

Results and Discussion

Internal balancing exercise: Right to personal data
protection in the EU. Article 4(1) of GDPR provides
more clarity to what is meant by “data” in the EU le-
gal system through an all-encompassing definition
(Clarke et al, 2019), codifying it as “any information
relating to an identified or identifiable natural per-
son”. Article 8(1) of the EU Charter? stipulates that “[e]
veryone has the right to the protection of [their] per-
sonal data”. As is often the case in human rights law
(Trstenjak, 2023), the following provision of this Arti-
cle provides more legal certainty by enumerating a list
of conditions for lawful data processing. It should be
done “fairly”, “for specified purposes”, and “on the basis
of the consent of the person concerned or some other
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pdf/text_en.pdf.
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legitimate aims laid down by law” (Article 8(2)). Ad-
ditionally, the inclusion of adjacent rights, the “right of
access” and the “right to have [personal data] rectified”
(Article 8(2)), clarifies the scope of this provision. As the
subsequent practice of the European Parliament (2018;
2023) suggests, EU lawmakers attempt to ensure that
the Union’s regime for fundamental rights protection
does not lag behind technological developments. Final-
ly, Article 8(3) tasks independent authorities to mon-
itor compliance with the obligations included therein.

Regarding soft paternalism, Article 8 of the EU
Charter generally entitles data subjects to the protec-
tion of their data. This regulatory approach bears soft
paternalist connotations, as it empowers individuals to
exercise control over their personal data by facilitating
access to data or their rectification. Moreover, the con-
sent and fair processing requirements, developed into
self-standing rights under the GDPR (Articles 5(1)(a),
7), ensure that data subjects have control over their
data and can make informed decisions about their use.
In the case of “Digital Rights Ireland”, the CJEU high-
lighted the importance of making these legal guaran-
tees effective to protect data subjects against potential
abuses by data processors*. While data subjects might
not pay attention to these requirements and decide not
to invoke their rights, they cannot “consent away” the
minimum protection of these principles (Quelle, 2017).
This approach reflects soft paternalism because it aims
to mildly influence data subjects’ market behaviour by
incentivising them to make informed decisions about
their personal data without imposing restrictions on
the autonomy of their actions.

On the other hand, this rule and its GDPR deriva-
tives impose legal obligations on data processors that,
by indirectly limiting data subjects’ autonomy, reflect
elements of hard paternalism. For instance, one may
think of Article 9 on the processing of sensitive data.
This provision places data processors under stringent
obligations to justify sensitive data processing and to
install safeguards against abuses (Quinn & Malgie-
ri, 2021), particularly by demanding a special type of
consent. However, it limits data subjects’ ability to eas-
ily consent to the processing of their sensitive data,
which can be problematic in the context of medical and
health services or convenience in digital platforms. Al-
though data subjects might want their sensitive data
processed swiftly to satisfy personal interests (such
as immediate access to healthcare or better digital

! Charter of the Fundamental Rights of the European Union. (2000, December). Retrieved from https://www.europarl.europa.eu/charter/

2Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the Processing
of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation) (Text with
EEA Relevance)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j/eng.

3 Charter of the Fundamental Rights of the European Union. (2000, December). Retrieved from https://www.europarl.europa.eu/charter/

*Judgment of the European Court of Justice in Joined Cases Nos. C-293/12 & C-594/12 “Digital Rights Ireland Ltd v Minister for
Communication, Marine and Natural Resources and Others”. (2014, April). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
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services optimisation), strict obligations on data pro-
cessors from Article 9 preclude this option. In a recent
case, the CJEU confirmed the stringent nature of these
obligations, requiring a solid legal basis and indicat-
ing specific conditions and limits for the processing of
sensitive data’. The logic of these limitations highlights
their hard paternalistic nature, as they aim at protect-
ing data subjects from abuses of personal data and, in
doing so, leave no room for manoeuvre for data proces-
sors and data subjects.

Unsurprisingly, in relevant cases before the CJEU,
such as the Schrems saga, the issue at stake was big
companies’ unwillingness to grant access to, or de-
lete, personal data because it would compromise their
business models??. Additionally, in “La Quadrature du
Net”, the CJEU has emphasised that Article 8(2) of the
Charter imposes strict obligations concerning the pur-
poses of data processing, meaning that in the absence
of the data subject’s consent, the processor should
put forward a solid legitimate basis for legitimising
such processing®. The narrow scope of the consent as
a legitimate basis for the processing of personal data,
which the EU Court interpreted in “Bundeskartellamt”,
taking the GDPR into account, as “freely given, specific,
informed and unambiguous”s, limits the autonomy of
data processors (and data subjects) even more, empha-
sising Brussels regulators’ hard paternalism.

Furthermore, included in the GDPR and recent-
ly discussed in the CJEU’s “RW v. Osterreichische Post
AG” judgment®, requirements of accountability and
transparency illustrate the hard paternalism of Arti-
cle 8. They require data processors to adopt appropri-
ate technical and organisational measures to ensure
compliance with the rules on data processing, impos-
ing a higher level of responsibility on them (de Hert &
Lazcoz, 2022). As these measures are often costly to de-
velop and implement because they require investments

in research and development, the price that consumers
pay for data processors’ services increases. It is further
facilitated by the fact that in modern digital markets,
consumers face increasing difficulties in changing their
service providers (Kanter, 2023). Hence, it indirectly
limits data subjects’ decision-making autonomy be-
cause financial considerations influence their digital
market activities.

Finally, the existence of an independent authority
that monitors compliance with Article 8 adds to the
restrictions on data processors’ autonomy. In multiple
decisions, the CJEU considered the existence of such an
independent authority a crucial component of the EU
data protection regime’?°. It’s very recent verdict in “TR
v. Land Hessen” reiterates the importance of granting
supervisory authority with effective powers to achieve
“control” over the data processors’ obligations within
the meaning of Article 8(3) of the Charter. As such au-
thorities, operating both at national and EU levels, often
fine data processors severely and order them to adjust
their business models to comply with Article 8 and the
GDPR! requirements, it places an additional burden
on data processors (Tambou, 2019), which eventually
results in more costs (financial and data-related) and
fewer features (reduced personalisation and service
availability) for consumers.

Therefore, we can conclude that EU regulators’
approach to the right to personal data protection com-
bines elements of soft and hard paternalism to address
imbalances inherent to digital markets. By granting data
subjects freedom of conduct with legal guarantees that
aim at shaping their market behaviour (soft paternal-
ism) and imposing mandatory legal obligations on data
processors that indirectly shape consumers’ decisions
(hard paternalism), the EU strives to balance the mar-
ket inequalities and protect individuals’ fundamental
right to data protection. In this context, we can see that

! Judgmentofthe European CourtofJustice in Case No.C-667/21“ZQv. Medizinischer Dienstder Krankenversicherung Nordrhein, Korperschaft
des Offentlichen Rechts”. (2023, May). Retrieved from https://eur-lex.europa.eu/leaagal-content/EN/TXT/PDF/?uri=CELEX:62021CA0667.
2Judgment of the European Court of Justice in Case No. C-498/16 “Maximilian Schrems v Facebook Ireland Limited”. (2018, January).
Retrieved from https://curia.europa.eu/juris/liste.jsf’num=C-498/16.

3 Judgment of the European Court of Justice in Case No. C-311/18 “Data Protection Commissioner v. Facebook Ireland Ltd and Maximilian
Schrems”. (2020, July). Retrieved from https://curia.europa.eu/juris/liste.jsf?’num=C-311/18.

*Judgment of the European Court of Justice in Joined Cases Nos. C-511/18, C-512/18 & C-520/18 “La Quadrature du Net and Others v.
Premier Ministre and Others”. (2020, October). Retrieved from https://curia.europa.eu/juris/liste.jsf?language=en&num=C-511/18.

% Judgment of the European Court of Justice in Case No. C-252/21 “Meta Platforms Inc, Meta Platforms Ireland Ltd and Facebook Deutschland
GmbH v. Bundeskartellamt”. (2023, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62021CJ0252.

¢ Judgment of the European Court of Justice in Case No. C-154/21 “RW v. Osterreichische Post AG”. (2023, January). Retrieved from https://
eur-lex.europa.eu/legal-content/EN/TXT /?uri=celex:62021CJ0154.

7 Judgment of the European Court of Justice in Case No. C-518/07 “Commission v. Germany”. (2010, March). Retrieved from https://curia.
europa.eu/juris/liste.jsf?language=en&num=C-518/07.

8 Judgment of the European Court of Justice in Case No. C-614/10 “Commission v. Austria”. (2012, October). Retrieved from https://curia.
europa.eu/juris/document/document.jsf?docid=128563&doclang=EN.

? Judgment of the European Court of Justice in Case No. C-288/12 “Commission v. Hungary”. (2014, April). Retrieved from https://curia.
europa.eu/juris/document/document.jsf?docid=150641&doclang=EN.

1 Judgment of the European Court of Justice in Case No. C-768/21 “TR v. Land Hessen”. (2021, December). Retrieved from https://eur-lex.
europa.eu/legal-content/EN/TXT /?uri=0j:J0C_2022_138_R_0009.

! Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the Processing
of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation) (Text with
EEA Relevance)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j/eng.
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Brussels regulators’ and Luxembourg judges’ approach
to the implementation of the right to data protection is
in itself an “internal” balancing exercise.

However, another important observation is that
elements of hard paternalism seem to dominate this
approach. The CJEU in numerous decisions interpreted
and applied the right to data protection as increasing-
ly imposing restrictions on data processors. By impli-
cation, these developments affect data subjects’ deci-
sion-making autonomy, as they limit the latter’s choices
in the digital market. With this in mind, this author now
proceeds to analyse how this logic informs the broader,
“external”, balancing exercise between the right to data
protection and other fundamental rights.

The role of soft and hard paternalism in the ex-
ternal balancing exercise. This section argues that the
internal balancing exercise between soft and hard pa-
ternalism in the EU legal framework for personal data
protection shapes the external balancing of data pro-
tection against competing public interests. Most promi-
nently, those are freedom of expression, access to infor-
mation, and national security. To this end, the analysis
delves deeper into the relevantlegal provisions and case
law to assess how the internal balancing of paternalism
informs the external balancing of fundamental rights.

The CJEU’s judgment in “Planet49” is an impor-
tant starting point in this discussion. There, the Court
ruled that pre-ticked' checkboxes are not an adequate
measure of receiving the data subject’s consent under
the GDPR. While academics praised this decision as a
significant step towards the protection of data subjects
(Jabtonowska & Michatowicz, 2020), it can also be read
as the CJEU recognising that data subjects are often
overwhelmed by the informational overload in digital
markets. Hence, we can reasonably argue that the soft
paternalist side of the internal balancing exercise might
be insufficient to ensure the effective protection of data
subjects’ right to data protection. Consequently, one
may reasonably expect harder paternalist measures
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against the other side of the digital market to change
this situation.

In several other cases??, the CJEU had to address a
specific element of the right to data protection, the right
to be forgotten, and its relationship with conflicting pub-
lic interests of freedom of expression and access to in-
formation. The right to be forgotten (Article 17 GDPR*)
entitles data subjects to request the deletion of their per-
sonal data if their situation falls under one of the spec-
ified conditions (Bunn, 2015). Once the CJEU’s decision
in Google Spain arrived, it became evident that when the
Court emphasises the autonomy of data subjects, it rein-
forces the dominance of data protection over other fun-
damental rights. In that case, EU judges prioritised data
subjects’ right to be forgotten over the public’s right to
be informed, arguing that when the data in question are
excessive or no longer relevant to the aim of process-
ing, the data subject’s rights override the competing
interests of the data processor and the general public®.

Five years later, the Court reiterated the correctness
of this logic in a related case about the conflict between
rights to data protection and to receive information®.
Furthermore, in “La Quadrature du Net”’, where the
competing interest at stake was that of national securi-
ty, the CJEU argued that this interest could override the
data subject’s right to data protection only in specific
circumstances, requiring states processing the data in
the interests of national security to install an effective
system of review of their decisions and limit the dura-
tion of data processing. This judicial approach supports
the above-mentioned arguments of Special Rapporteur
Lanza, according to which the EU data protection regime
receives more preferences when compared to other
fundamental rights, and prompts several observations.

Firstly, it reinforces numerous academic arguments
aboutthe CJEU’s inclination towards offering more legal
protection to privacy and data protection (Erdos, 2016;
Ivanova, 2021). Indeed, when comparing the CJEU’s ap-
proach to that of the ECtHR®?, it becomes clear that the

! Judgment of the European Court of Justice in Case No. C-673/17 “Bundesverband der Verbraucherzentralen und Verbraucheverbande-
Verbaucherzentrale Bundesverband eV v. Planet49 GmbH”. (2019, October). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:62017CJ0673.

2 Judgment of the European Court of Justice in Case No. C-136/17 “GC and Others v. Commission Nationale de L'informatique et des Libertés”.
(2019, September). Retrieved from https://curia.europa.eu/juris/liste.jsf’num=C-136/17.

% Judgment of the European Court of Justice in Case No. C-460/20 “TU and RE v. Google LLC”. (2022, December). Retrieved from https://surl.
lu/xhyllb.

* Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the Processing
of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation) (Text with
EEA Relevance)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j/eng.

% Judgment of the European Court of Justice in Case No. C-131/12 “Google Spain SL and Google Inc. v. Agencia Espaiiola de Proteccién de Datos
(AEPD) and Mario Costeja Gonzalez”. (2014, May). Retrieved https://curia.europa.eu/juris/liste.jsf’num=C-131/12.

®Judgment of the European Court of Justice in Case No. C-507/17 “Google LLC, Successor in Law to Google Inc. v. Commission
Nationale de L'informatique et des Libertés (CNIL)”. (2019, September). Retrieved from https://curia.europa.eu/juris/liste.
jsf?language=en&num=C-507/17.

7Judgment of the European Court of Justice in Joined Cases Nos. C-511/18, C-512/18 & C-520/18 “La Quadrature du Net and Others v.
Premier Ministre and Others”. (2020, October). Retrieved from https://surlli/pirogp.

8 Judgment of the European Court of Human Rights in Case No. 931 /13 “Satakunnan Markkinaporssi Oy and Satamedia Oy v. Finland”. (2017,
June). Retrieved from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-175121%22]}.

? Judgment of the European Court of Human Rights in Cases Nos. 60798/10 & 65599/10 “M.L. and W.W. v. Germany”. (2018, June). Retrieved
from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22002-12041%22]}.
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former has a strong preference for data protection. This
divergence in approaches can be partly because in the
ECtHR’s jurisdiction, the right to data protection is nota
self-standing right but an element of the right to privacy
(Kovalenko, 2022). Even in cases where EU judges ac-
knowledge the possibility that competing fundamental
rights may outweigh Article 8 and the GDPR! rights, like
in “La Quadrature du Net” and “Tele2Sverige and Wat-
son”?, they prescribe very detailed rules to ensure that
limitations of the right to data protection are minimal.

This approach inevitably influences the outcome of
the proportionality test, a key element of the external
balancing exercise, in favour of the right to data protec-
tion. This is particularly so given that the CJEU has in-
terpreted the Union’s data protection framework as im-
posing strict obligations on data processors regarding
the aim and conditions of the processing. Additionally,
one can find in the CJEU’s argumentation references to
the context in which data processing takes place, and
this context is often employed to advance the data sub-
jects’ protection. For instance, in Privacy International,
judges indicated the importance of the en masse nature
of the data processing in question®, and this contextual
consideration shaped the final ruling which favoured
data protection rights. The crucial role that data pro-
tection authorities play in the GDPR regime, enforcing
data protection legislation, further shifts the balance in
favour of the right to data protection*°.

Moreover, even the special nature of the competing
rights, which shapes the ECtHR’s balancing of the right
to privacy (when balancing the rights to privacy and
freedom of expression, the ECtHR has always reiterated
the crucial importance of the freedom of expression for
the functioning of democracy®), does not affect the EU
Court’s adamant preference towards the right to data
protection. Such a strict approach to all three elements
of the external balancing exercise emphasises that
hard paternalism within the overall EU data protection
framework sets a high bar for any other fundamental
rights. The CJEU’s message in this respect is, therefore,
straightforward - it prioritises data protection unless
the opposing public interest is compelling and provides
guarantees against abuses.

europa.eu/juris/liste.jsf?’num=C-203/15.

Secondly, critical concerns should be raised as to
whether the external balancing test, dominated by hard
paternalism, is capable of accounting for the full range
of contemporary public interests. Drawing another
analogy with the ECtHR, the Strasbourg provision that
encompasses the right to data protection acknowledges
the following list of legitimate aims: “national security,
public safety or the economic well-being of the coun-
try, for the prevention of disorder or crime, for the pro-
tection of health or morals, or for the protection of the
rights and freedoms of others”’. It is much longer than
the number of accepted by the CJEU public interests.

Earlier drafts of Article 8 of the EU Charter were
initially cautious about confrontations with other le-
gitimate interests. As such, the very first version in-
cluded a safeguard that the right to data protection
should not “conflict with the rights of third persons”
(Coghlan & Steiert, 2021). It also provided that “[r]es-
trictions shall be admissible by law only in the domi-
nant general interest” (Coghlan & Steiert, 2021). Later
on, amendments to define the scope of “the dominant
general interest” and to incorporate the principle of
proportionality were successfully adopted (Coghlan &
Steiert, 2021). The final wording of Article 8 indicates
that the list of legitimate bases to be invoked for data
processing is non-exhaustive: “[...] or some other legiti-
mate basis laid down by law”.

Taken together with Recital 40 of the GDPR, it means
that domestic legislators are, in principle, free to pre-
scribe legal bases for the lawful processing of personal
data. It will then be EU judges’ task to decide whether
these bases represent legitimate aims for restricting
one’s data protection rights. So far, the CJEU has ac-
knowledged that public interests of being informed and
national security may justify interference with the right
to data protection. It also recognised the economic in-
terests of data processors. However, the Court imposed
stringent safeguards against potential data abuses, lead-
ing to the conclusion that sophisticated data protection
should be the norm and derogations - the exception.

This approach is structurally rigid, as in the ex-
ternal balancing exercise data protection seems to
occupy a paramount position, leaving little room for

! Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the Processing
of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation) (Text with
EEA Relevance)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j/eng.

2 Judgment of the European Court of Justice in Joined Cases Nos. C-203/15 and C-698/15 “Tele2Sverige AB v. Post-och Telestyrelsen and
Secretary of State for the Home Department v. Tom Watson, Peter Brice, Geoffrey Lewis”. (2016, December). Retrieved from https://curia.

3 Judgment of the European Court of Justice in Case No. C-623/17 “Reference for a Preliminary Ruling from the Investigatory Powers
Tribunal - London (United Kingdom) Made on 31 October 2017 - Privacy International v. Secretary of State for Foreign and Commonwealth
Affairs and Others”. (2020, October). Retrieved from https://surl.li/hnbvxm.

*Judgment of the European Court of Justice in Case No. C-210/16 “Unabhéngiges Landeszentrum fiir Datenschutz Schleswig-Holstein v.
Wirtschaftsakademie Schleswig-Holstein GmbH”. (2018, June). Retrieved from https://curia.europa.eu/juris/liste.jsf’num=C-210/16.

% Judgment of the European Court of Justice in Case No. C-311/18 “Data Protection Commissioner v. Facebook Ireland Ltd and Maximilian
Schrems”. (2020, July). Retrieved from https://curia.europa.eu/juris/liste.jsf?’num=C-311/18.

¢ Judgment of the European Court of Human Rights in Case No. 25344/20 & 17 others “Friedrich and Others v. Poland”. (2024, June).
Retrieved from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-234267%22]}.

7 Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://surl.li/cetvkq.
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other fundamental rights to be successfully weighed
against it. Moreover, it is difficult to reconcile with the
above discussion of the evolution of the right to data
protection in the EU Charter’s preparatory works and
raises questions regarding the role that the principle
of fairness plays in EU data protection law (Clifford &
Ausloos, 2018). The main reason is that the internal
balancing exercise’s hard paternalism, which the CJEU
subsequently developed to apply to the external bal-
ancing exercise, led to very strict scrutiny of any public
interest that data processors might advance to justify
the processing of personal data.

Conclusions

This Article highlighted that the EU’s data protec-
tion regulatory framework strikes a balance between
hard and soft forms of legal paternalism. In this light,
the GDPR safeguards individual fundamental rights in
digital environments and establishes a legal regime
that compensates for the inherent power imbalances
between data subjects and data processors. One can
notice the prevalence of hard paternalism in this ap-
proach, as the Regulation imposes strict obligations on
data processors which indirectly curb data subjects’ au-
tonomy. This leads to a situation where data subjects, as
consumers in digital markets, are deprived of choices
that they would otherwise want to take, either finan-
cially or quantitatively.

This inflexible paternalistic approach broaches
critical questions about the future of the EU human
rights law in the digital age. If Brussels’ hard paternal-
istic policy spills over other regulatory domains where
personal data play a role (financial regulation or elec-
tronic communications), the risk of solidifying data
protection as an almost untouchable right raises con-
cerns about the proportionality of restrictions on other
fundamental rights. It has already become visible in the
CJEU’s strong preference towards the right to data pro-
tection, with the external balancing exercise taking high
data protection standards almost as a default setting. In
these circumstances, data processors struggle to have
their potentially legitimate interests accepted to restrict
data subjects’ rights. It raises serious concerns about a
potential hierarchy of EU fundamental rights, which
would be difficult to reconcile with the mainstream ap-
proach of international human rights law that upholds
the equal importance of different fundamental rights.
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A practical recalibration towards soft paternalism
could offer a solution. This recalibration would involve
enhancing the autonomy of data subjects by refining in-
formation requirements and consent mechanisms. With
more efficient techniques tailored to avoid information
overload, data subjects will be able to make more in-
formed choices about how their data are used. Addi-
tionally, with more granular options for consent, they
could better balance their desire for privacy against
competing interests. It would foster greater flexibility,
allowing individuals to pursue their preferences with-
out being confined to rigid protections.

In such an arrangement, soft paternalism would
also play a more prominent role in the external balanc-
ing equation, allowing for a better degree of propor-
tionality there. By efficiently “educating” data subjects
and allowing them to exercise more control over their
data, regulators could move away from imposing hard
paternalistic measures as a default. This would open
space for more context-sensitive rulings where judges
could weigh other fundamental rights more equitably
against privacy concerns. However, as the interpre-
tation and application of the GDPR are technical legal
matters, such a change should originate in the Luxem-
bourg court.

Further research may explore how to institutional-
ise this shift in the EU’s legal framework. One particular
suggestion is a comparative analysis of the CJEU’s and
the ECtHR’s approaches to balancing the right to data
protection with competing fundamental rights. Such
research, especially considering the EU’s aspirations to
accede to the ECHR, may indicate alternative options
to incorporate the full spectrum of modern European
public interests in the external balancing exercise with-
out compromising the robustness of the EU data pro-
tection regime.

Acknowledgements

The author would like to thank Professor Olha Chered-
nychenko, Eva Rippe, and Sina Platzbecker for their
comments on the earlier drafts of this article.

Conflict of Interest

The author of this study declares no conflict of interest.
This research was conducted in the course of the au-
thor’s postgraduate studies and does not represent the
views of his current employer.

[1] Bhat, PI (2019). Doctrinal legal research as a means of synthesizing facts, thoughts, and legal principles.
Oxford: Oxford University Press. doi: 10.1093/0s0/9780199493098.003.0005.

[2] Brownsworth, R. (2019). Legal rules, technological disruption, and legal/regulatory mindsets. In
R. Brownsworth (Ed.), Law, technology and society: Reimagining the regulatory environment (pp. 181-204).

New York: Routledge. doi: 10.4324/9781351128186.
[3] Bunn, A. (2015). The curious case of the right to be forgotten. Computer Law & Security Review, 31(3), 336-

350.doi: 10.1016/j.clsr.2015.03.006.

Law Journal of the National Academy of Internal Affairs, 15(1), 48-58

55 I


https://doi.org/10.1093/oso/9780199493098.003.0005
https://doi-org.proxy-ub.rug.nl/10.4324/9781351128186
https://doi.org/10.1016/j.clsr.2015.03.006

B | cgol paternalism’s influence...

[4]
[5]
[6]
[7]

(8]

[9]

[10]

[11]

[12]

[13]
[14]

[15]

[16]

[17]

[18]
[19]

[20]

[21]
[22]

[23]

[24]

[25]

I 56

Bygrave, L.A. (2017). Data protection by design and by default: Deciphering the EU’s legislative requirements.

Oslo Law Review, 4(2), 105-120. doi: 10.18261/issn.2387-3299-2017-02-03.
Cafaggi, F, & Watt, H.M. (2009). The regulatory function of European private law. Edward London: Elgar

Publishing. doi: 10.1017/9781108565417.036.

Cherednychenko, O. (2021). Islands and the ocean: Three models of the relationship between EU market
regulation and national private law. Modern Law Review, 84(6), 1294-1329.doi: 10.1111/1468-2230.12664.
Cherednychenko, O. (2024). EU Financial regulation and private law: Towards a holistic approach. In
M. Heidemann (Ed.), The transformation of private law - principles of contract and tort as European and
international law (pp. 855-882). Cham: Springer. doi: 10.1007/978-3-031-28497-7_39.

Clarke, N., Vale, G., Reeves, E.P, Kirwan, M., Smith, D., Farrell, M., Hurl, G., & McElvaney, N.G. (2019). GDPR:
An impediment to research? Irish Journal of Medical Science, 188(1), 1129-1135. doi: 10.1007/s11845-019-
01980-2.

Clifford, D., & Ausloos, ]. (2018). Data protection and the role of fairness. Yearbook of European Law, 37(1),
130-187. doi: 10.1093 /yel/yey004.

Coghlan, N., & Steiert, M. (2021). The Charter of Fundamental Rights of the European Union: The
travaux préparatoires and selected documents. Florence: European University Institute Publishing.
doi: 10.2870/004119.

Dalla Corte, L. (2022). On proportionality in the data protection jurisprudence of the CJEU. International
Data Privacy Law, 12(4), 259-275. doi: 10.1093/idpl/ipac014.

De Hert, P, & Lazcoz, G. (2022). When GDPR-principles blind each other: Accountability, not transparency,
at the heart of algorithmic governance. European Data Protection Law Review, 8(1), 31-40. doi: 10.21552/
edpl/2022/1/7.

Dworkin, G. (1972). Paternalism. Philosophy and Public Policy, 56(1), 64-75. doi: 10.1017/
S026626710000359X.

Erdos, D. (2016). European union data protection law and media expression: Fundamentally off balance.
European Comparative Law Quarterly, 65(1), 139-183. doi: 10.1017/S0020589315000512.

European Parliament. (2013). Report on the proposal for a regulation of the European Parliament
and of the Council on the Protection of Individuals with Regard to the Processing of Personal Data
and on the Free movement of Such Data (General Data Protection Regulation) (COM(2012)0011-C7-
0025/2012-2012/0011(COD)).  Retrieved from  https://www.europarl.europa.eu/cmsdata/59696

att 20140306ATT80606-4492192886392847893.pdf.
European Parhament (2018). Recording of the Plenary Session of 23/10/2018. Retrieved from

181023090224

European Parliament. (2023). Resolution of 11 May 2023 on the adequacy of the protection afforded by the
EU-US data privacy framework (2023/2501(RSP)). Retrieved from https://www.europarl.europa.eu/doceo/
document/TA-9-2023-0204_EN.html.

Fateh-Moghadam, B., & Gutmann, T. (2014). Governing [through] autonomy. The moral and legal limits of
“soft paternalism”. Ethical Theory and Moral Practice, 17(3), 383-397. doi: 10.1007/s10677-013-9450-3.
Feinberg, J. (1971). Legal paternalism. Canadian Journal of Philosophy, 1(1), 105-124.
doi: 10.1080/00455091.1971.10716012.

Gonzalez-Pizarro, F, Figueroa, A., Lopez, C., & Aragon, C. (2022). Regional differences in information
privacy concerns after the Facebook-Cambridge Analytica data scandal. ECSCW Contributions, 31(1), 33-77.
doi: 10.1007/s10606-021-09422-3.

Hesselink, M.W. (2017). Private law, regulation, and justice. European Law Journal, 22(5), 681-695.
doi: 10.1111/eulj.12195.

Imamovi¢, S., Borjedal, E., & Di Franco, E. (2024). The future of EU fundamental rights. Maastricht Journal of
European and Comparative Law, 31(2), 137-146.doi: 10.1177/1023263X241290470.

Ivanova, Y. (2021). The role of EU fundamental right to data protection in an algorithmic and big data world. In
D. Hallinan, R. Leenes, S. Gutwirth & P. De Hert (Eds.), Data protection and privacy, volume 13: Data protection
and artificial intelligence. New York: Bloomsbury Publishing. doi: 10.2139/ssrn.3697089.

Jabtonowska, A., & Michatowicz, A. (2020). Planet49: Pre-ticked checkboxes are not sufficient to convey
user’s consent to the storage of cookies (C-673/17 Planet49). European Data Protection Law Review, 6(1),
137-142. doi: 10.21552/edpl/2020/1/19.

Justickis, V. (2020). Balancing personal data protection with other human rights and public interest: Between
theory and practice. Baltic Journal of Law and Politics, 13(1), 140-162. doi: 10.2478 /bjlp-2020-0006.

Law Journal of the National Academy of Internal Affairs, 15(1), 48-58


https://doi.org/10.18261/issn.2387-3299-2017-02-03
https://doi.org/10.1017/9781108565417.036
https://doi.org/10.1111/1468-2230.12664
https://doi.org/10.1007/978-3-031-28497-7_39
https://doi.org/10.1007/s11845-019-01980-2
https://doi.org/10.1007/s11845-019-01980-2
https://doi.org/10.1093/yel/yey004
https://doi.org/10.2870/004119
https://doi.org/10.1093/idpl/ipac014
https://doi.org/10.21552/edpl/2022/1/7
https://doi.org/10.21552/edpl/2022/1/7
https://doi.org/10.1017/S026626710000359X
https://doi.org/10.1017/S026626710000359X
https://doi.org/10.1017/S0020589315000512
https://www.europarl.europa.eu/cmsdata/59696/att_20140306ATT80606-4492192886392847893.pdf
https://www.europarl.europa.eu/cmsdata/59696/att_20140306ATT80606-4492192886392847893.pdf
https://multimedia.europarl.europa.eu/en/webstreaming/plenary_20181023-0900-PLENARY?seekTo=181023090224
https://multimedia.europarl.europa.eu/en/webstreaming/plenary_20181023-0900-PLENARY?seekTo=181023090224
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0204_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0204_EN.html
https://doi.org/10.1007/s10677-013-9450-3
https://doi.org/10.1080/00455091.1971.10716012
https://doi.org/10.1007/s10606-021-09422-3
https://doi.org/10.1111/eulj.12195
https://doi.org/10.1177/1023263X241290470
https://dx.doi.org/10.2139/ssrn.3697089
https://doi.org/10.21552/edpl/2020/1/19
https://doi.org/10.2478/bjlp-2020-0006

Patricheev IS

[26] Kanter, ].S. (2023). Digital markets and “trends towards concentration”. Journal of Antitrust Enforcement,

11(2), 143-148. doi: 10.1093 /jaenfo/jnad030.
[27] Kedzior, M. (2021). The right to data protection and the COVID-19 pandemic: The European approach. ERA

Forum, 21(4), 533-543. doi: 10.1007/s12027-020-00644-4.

[28] Khadzhiradieva, S., Bezverkhniuk, T, Nazarenko, O. Bazyka, S. & Dotsenko, T. (2024). Personal data
protection: Between human rights protection and national security. Social and Legal Studios, 7(3), 245-256.
doi: 10.32518/sals3.2024.245.

[29] Kovalenko, Y. (2022). The right to privacy and protection of personal data: Emerging trends and implications
for development in jurisprudence of European Court of Human Rights. Masaryk University Journal of Law and

Technology, 16(1), 37-57. doi: 10.5817/MUJLT2022-1-2.

[30] Lenaerts, K. (2019). Limits on limitations: The essence of fundamental rights in the EU. German Law Journal,

20(6), 779-793.doi: 10.1017/g1j.2019.62.

[31] Lixinski, L., & Peleg, N. (2022). Paternalism in international human rights law. Duke Journal of Comparative

and International Law, 33(1), 1-43. doi: 10.2139/ssrn.4342084.
[32] Lynskey, O. (2023). Complete and effective data protection. Current Legal Problems, 76(1), 297-344.

doi: 10.1093/clp/cuad009.
[33] Ogus, A. (2010). The paradoxes of legal paternalism and how to resolve them. Legal Studies, 30(1), 61-73.

doi: 10.1111/j.1748-121X.2009.00146.x.

[34] Organisation of American States. (2017). Annual report of the Office of Special Rapporteur for Freedom of
Expression. Retrieved from https://www.oas.org/en/iachr/expression/reports/annual.asp.

[35] Padilla, J., Piccolo, S., & Vasconcelos, H. (2022). Business models, consumer data and privacy in platform
markets. Journal of Industrial and Business Economics, 49(3), 599-634. doi: 10.1007/s40812-022-00218-0.

[36] Parsons, C. (2003). Showing ideas as causes: The origins of the European Union. International Organisation,
56(1),47-84.doi: 10.1162/002081802753485133.

[37] Quelle, C. (2017). Not just user control in the General Data Protection Regulation: On the problems with
choice and paternalism, and on the point of data protection. In A. Lehmann, D. Whitehouse, S. Fischer-Hiibner,
L. Fritsch & C. Raab (Eds.), Privacy and identity management: Facing up to next steps. New York: Springer.
doi: 10.1007/978-3-319-55783-0_11.

[38] Quinn, P, & Malgieri, G. (2021). The difficulty of defining sensitive data - the concept of sensitive data in the
EU data protection framework. German Law Journal, 22(8), 1583-1612. doi: 10.1017/glj.2021.79.

[39] Safari, B. A. (2016). Intangible privacy rights: How Europe’s GDPR will set a new global standard for personal
data protection. Seton Hall Law Review, 47, 809-848.

[40] Solove, D.J. (2012). Introduction: Privacy self-management and the consent dilemma. Harvard Law Review,
126, 1880-1903.

[41] Sun, Y. (2024). Research on legal protection of minor females from the perspective of soft paternalism.
Scientific and Social Research, 6(1), 154-160. doi: 10.26689 /ssr.v6i1.6018.

[42] Tambou, O. (2019). Lessons from the first post-GDPR fines of the CNIL against Google LLC. European Data
Protection Law Review, 5(1), 80-99. doi: 10.21552/edpl/2019/1/13.

[43] Trstenjak, V. (2023). Limitations of fundamental rights in EU law: Are human rights absolute? European

Review, 32(2), 135-149. doi: 10.1017/S1062798723000509.
[44] Veale, M., Binns, R, & Ausloos, J. (2018). When data protection by design and data subject rights clash.

International Data Privacy Law, 8(2), 105-123. doi: 10.1093 /idpl/ipy002.
[45] Zelger, B. (2023). The right to be forgotten in the European Union: Towards a uniform approach? Global

Privacy Law Review, 3(1), 19-28. doi: 10.54648/gplr2022003.

Law Journal of the National Academy of Internal Affairs, 15(1), 48-58 57 I


https://doi.org/10.1093/jaenfo/jnad030
https://doi.org/10.1007/s12027-020-00644-4
https://doi.org/10.32518/sals3.2024.245
https://doi.org/10.5817/MUJLT2022-1-2
https://doi.org/10.1017/glj.2019.62
https://dx.doi.org/10.2139/ssrn.4342084
https://doi.org/10.1093/clp/cuad009
https://doi.org/10.1111/j.1748-121X.2009.00146.x
https://www.oas.org/en/iachr/expression/reports/annual.asp
https://doi.org/10.1007/s40812-022-00218-0
https://doi.org/10.1162/002081802753485133
https://doi.org/10.1007/978-3-319-55783-0_11
https://doi.org/10.1017/glj.2021.79
https://heinonline.org/HOL/LandingPage?handle=hein.journals/shlr47&div=29&id=&page=
https://heinonline.org/HOL/LandingPage?handle=hein.journals/shlr47&div=29&id=&page=
https://heinonline.org/HOL/LandingPage?handle=hein.journals/hlr126&div=87&id=&page=
https://doi.org/10.26689/ssr.v6i1.6018
https://doi.org/10.21552/edpl/2019/1/13
https://doi.org/10.1017/S1062798723000509
https://doi.org/10.1093/idpl/ipy002
https://doi.org/10.54648/gplr2022003

| Legal paternalism’s influence...
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AHoTauia

Y wiid crarTti fochaifpkeHo, AK 3arajJbHUM perjlaMeHT NpPO 3aXUCT JaHUX, 110 € €JIEMEHTOM pPEXUMY
€BPONENCHKOTO PEryJSTOPHOrO NMPUBATHOrO MNpaBa, Bifjo6paxkae M'siki U >KopcTKi ¢opMHU HmpaBOBOrO
naTepHaJsizMy.HaoCHOBIBUKOPUCTaHHA JOKTPHUHAJIbHOI METOA0JI0TII B IIbOMY JOCIiI>KEHHI TpOaHali30BaHO
BifgnoBigHe npaBo €C i npakTtuky Cyay EBponeiicbkoro Cow3y 3 METOH BHBUYEHHS TOTO, K peryJitoBaHHSA
paBa Ha 3aXWUCT NEpPCOHAJIbHUX JaHUX Yy mpaBomnopsjky €C IPYHTYETbCS Ha M'SKOMY Ta >XOPCTKOMY
TUNax NIpaBOBOro NMaTepHali3My. Pe3ysbTaTy 3acBijuyI0Th, 0 3arajJbHUM perjaMeHT PO 3aXUCT JAHUX
HaKJaJZlae cyBopi 3060B’s13aHHsI Ha 0OGPOGHUKIB JAHUX ¥ MeXaX »KOPCTKOr0 NaTepPHATICTCbKOro miZxoAy,
OCKiJIbKM IOTPHUMaHHS TaKUX 30060B’s13aHb 06MeKy€e aBTOHOMII0 cy6’eKTiB faHUX. M'IKHUM naTepHaJsi3y, 3
iHmoro 60Ky, HassBHUH y cripo6ax 3akoHOAaBI[iB EC MM TOBXHYTH Cy6’€KTIB 10 06€pPEXXHOTO i PO3YMHOTO
BUKOPHUCTAHHS iXHIX JaHUX Yy 1MPOBOMY cepesoBHUILLi 6€3 3HAUHOT0 06MeXKeHHs IXHboI aBTOHOMII JJaHUX.
le# miaxiJ; BUKJIMKA€E 3aHENMOKOEHHS IIOA0 MPOMOPLIHHOCTI 0OMeXeHb iHIIMX OCHOBOIIOJIOXKHUX IIPaB,
OCKiJIbKM >KOPCTKUH NaTepHasi3aM ocHOBHoro 3akoHy €C y 1l cdepi sickpaBo BimobpakeHO B cyZo0Bi
npakTuli JIlokceMbyp3bKoro cyay, IKUM HaZlae NMpiopuUTeT 3aXUCTy AAHUX HAJ, CYCIIJIbBHUMHU iHTepecaMy,
10 KOHKYPYOTb. MOXJIMBUM CIOCOO0M pO3B’si3aHHA L€l Npo6JieMU € peKaai6pyBaHHS B HANPsIMi M'IKOT0
naTepHaJsi3My /151 NOCUJIEHHS aBTOHOMII Cy6’€KTIB JaHUX i MiATPpUMaHHSA 6aaHCy Mi>K IPUBATHUM XUTTAM
W IHIIMMU npaBaMu. Take 3MillleHHA MOXKe IPU3BECTH [0 IPUWHATTA KOHTEKCTHO Yy T/IUBILINX pillleHb, 1110
3aCBiYyIOTb BaXKJIMBICTh 3aXUCTY iHIIUX NIPaB JIOJUHU

Kniouosi cnosa:
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Abstract

The development of digital technologies has led to the expansion of affiliate marketing as a crucial marketing
strategy in the e-commerce ecosystem. However, the validity of digital agreements, which serve as the basis for
legal relations between the parties in this practice, is subject to legal uncertainty. The purpose of this study was to
analyse the validity of digital agreements in affiliate marketing from the perspective of positive law in Indonesia
and their impact on the legal relationship between the parties involved - sellers and affiliates. Based on the
regulatory approach, this study analysed the relevant regulations, such as the Law of Indonesia “On Electronic
Information and Transactions” and the Civil Code of Indonesia, and assessed the existing legal gaps in the context
of affiliate marketing. The study found that while digital transactions are legally recognised, key elements such
as commission mechanisms, rights and obligations of the parties, and the use of electronic signatures are often
insufficiently regulated, leading to legal uncertainty. This uncertainty affects the legal relationship between the
parties, provoking the risk of contract abuse, an imbalance of legal positions between the seller and affiliates,
and potential conflicts that may impede trust in the digital marketing ecosystem. The study demonstrated the
need for more detailed and specific legal regulation to ensure the validity of digital agreements in affiliate
marketing, provide legal certainty, and establish fair and sustainable legal relations for all parties involved
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Introduction

Technological developments affect various activities
that now rely heavily on digital, including trade activ-
ities. Currently, much trade is done electronically or
through e-commerce. The growth of e-commerce in In-
donesia continues to increase. The Indonesian Ministry
of Trade projects that the volume of digital transactions
will reach IDR 1,730 trillion in 2025. The Minister of
Trade 2019-2024, Zulfikli Hasan, stated that the poten-
tial for the digital economy has continued to increase
rapidly in the last five years, with the value of the digi-
tal economy in 2024 estimated to reach IDR 1,292 tril-
lion with e-commerce as the largest contributor (Can-
dra, 2024). This is in line with the Global E-Commerce
Market 2024 report from ECDB, a German e-commerce
data analysis company, quoted by A.Z. Yonatan (2024),
global e-commerce growth in 2024 is predicted to reach
10.4% with Indonesia projected to be the country with
the highest e-commerce growth in the world at 30.5%,
almost three times the global average, followed by Mex-
ico, Thailand, Iran and Malaysia.

Amidst this phenomenon, digital-based marketing
models, such as affiliate marketing, are increasingly
prominent as innovative and effective strategies. Af-
filiate marketing is a digital marketing strategy where
business actors work together with affiliates to pro-
mote products or services through links, in exchange
for a commission on the resulting transactions. Ac-
cording to F. Husna (2023), this is an online activity to
market other people’s products for a commission from
prospects or sales. In essence, affiliates direct visitors
to the marketplace, if visitors make transactions, then
the affiliate will get a commission on the results. In In-
donesia, affiliate marketing is growing rapidly with a
high number of internet users reaching 212.9 million,
with 88.7% of them actively shopping online according
to data from S. Kemp (2023). In addition, a survey by
Nielsen (2023) revealed that 59% of consumers trust
recommendations from affiliates more than conven-
tional advertising and 55% of consumers prefer affiliate
marketing because it makes it easier to evaluate brands
or products through the content they see or hear.

In Indonesia, the development of digital technolo-
gy has encouraged affiliate marketing practices as an
effective marketing strategy in the e-commerce eco-
system (Jatmika & Widiarini, 2023). However, the va-
lidity of digital agreements that form the basis of legal
relations between the parties in this practice still fac-
es legal uncertainty. Although the ITE Law! provides a
legal basis for electronic contracts, its provisions are
general and do not yet cover specific needs in affili-
ate marketing. This creates uncertainty regarding the
validity of important elements in digital agreements,
such as commission mechanisms, the use of electronic

signatures, and the regulation of the rights and obli-
gations of the parties. This uncertainty can affect the
legal relationship between the parties, including the
risk of contract abuse, breach of agreement, or unfair-
ness in the implementation of the agreement. If this
is not addressed immediately, it can hamper the de-
velopment of the digital marketing sector and reduce
the trust of the parties in the e-commerce ecosystem.
Therefore, an in-depth study is needed to understand
and provide solutions to the legal uncertainty related
to the validity of digital agreements in affiliate mar-
keting practices.

Relevant previous findings include a study by A. Al-
faqiih et al. (2023), which focused on the registration
system within the electronic marketing affiliate pro-
gramme. This study focused on minors taking part in
electronic contracts under the marketing affiliate pro-
gramme without parental consent. The researchers
suggest that the registration system of the marketing
affiliate programme contains a legal loophole that per-
mits minors to take part without parental consent,
thereby violating the requirements of legal capacity in
electronic contracts. Consequently, a more accommo-
dating system and more detailed legal regulations are
necessary to ensure compliance with age limit require-
ments and parental consent, thereby ensuring that
electronic contracts are legally valid under statutory
provisions. W.T. Wahyuningsih (2023) noted that de-
spite the rapid growth of the digital business, the exist-
ing consumer protection regulations do not fully meet
the needs of the digital era, highlighting the need for
specific regulations that ensure the rights of consum-
ers and business actors with legal certainty. M.A. Syah-
putra (2023) discussed the civil law aspects of affiliate
marketing, including the contractual relationship be-
tween affiliates and merchants and the application of
civil law in this practice.

The present study employed a different approach,
which was to investigate the overall concept of law in
the relations between affiliates, sellers, and consumers
in affiliate marketing. The focus of the study was on
creating legal certainty through regulations that govern
the legal relationship of the parties, offering a new per-
spective compared to previous studies that were more
focused on consumer protection or civil law. The pur-
pose of this study was to analyse the validity of digital
agreements in affiliate marketing and how it affected
the legal relationship between the parties, to create le-
gal certainty in the digital era. This study was also rel-
evant in answering the need for clear legal regulations
and legal certainty in the field of affiliate marketing,
so that it could provide the best legal protection for all
parties involved.

I ! Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.
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Materials and Methods

To analyse the stated problematic, the study determined
the suitable research method following the research
objectives. The regulatory approach was employed in
this study by positioning the law as its object so that
the truth can be found from the normative side. This
type of research does not merely identify it with laws
and regulations but also analyses its normative system
in greater depth (Syahrum, 2022). The study employed
a theoretical approach to examine the validity of a pro-
vision or legal rule. To understand the background of
the significance of the validity of digital agreements in
affiliate marketing practices, this study analysed the
legal effects on the relationship between the parties
involved in the agreement. The study examined the
validity and enforceability of digital agreements in the
context of affiliate marketing in e-commerce, as well as
its implications for legal certainty for the parties. In this
case, the study examined the legal relationship between
merchants, affiliates, and consumers, by considering
aspects of legal protection and legal certainty. The ba-
sic concept in this study referred to the theory of legal
certainty, which is linked to the existence of clear reg-
ulations in legal relations between parties. In analysing
this, the study employed a comparative approach with
practices in other countries that already have analo-
gous regulations, to provide a more comprehensive pic-
ture of the need for regulation in Indonesia.

The legal materials utilised in this study included
primary legal sources or written legal provisions, con-
sisting of the Laws of Indonesia “On Consumer Protec-
tion”?, “On Second Amendment to Law Number 11 Year
2008 on Electronic Information and Transactions”?,
“On Trade”, Civil Code of Indonesia*, Government Reg-
ulations “On Implementation of Electronic Systems
and Transactions”® and “On Trading Through Elec-
tronic Systems Government Regulation”®, Minister of
Trade Regulation “On Business Licensing, Advertising,
Guidance and Supervision of Business Actors in Trad-
ing through Electronic Systems”’, Financial Services

tahun-1999.

Permatasari et al. |G

Authority Regulation of Indonesia No. 42/PO-
JK.04/20208. These legal materials were reviewed de-
scriptively and analytically to achieve a comprehensive
understanding of the regulation concerning the validity
of digital agreements in affiliate marketing and their
impact on the legal relationships between parties.

Results and Discussion

Validity of digital agreements in affiliate marketing.
To support the potential growth of e-commerce, the
Ministry of Trade of the Republic of Indonesia has is-
sued a significant regulation, namely the Regulation of
the Minister of Trade (Permendag) No. 31 of 2023 “On
Business Licensing, Advertising, Guidance and Supervi-
sion of Business Actors in Trading through Electronic
Systems”. However, the challenges in e-commerce,
especially related to affiliate marketing, are not only
limited to the marketing aspect, but also regarding the
legality of digital agreements that form the basis of the
relationship between the parties.

In e-commerce activities and cooperation in affili-
ate marketing, it relies on contracts or agreements like
conventional trade. Generally, contracts are made in
writing or verbally. However, the presence of the Inter-
net expands the form of agreements through electronic
agreements or e-contracts as a new form in this digital-
isation. According to Article 1 number 17 of Law Num-
ber 11 of 2008 “On Electronic Information and Trans-
actions” (ITE)'?, an electronic contract is an agreement
concluded through an electronic system. Electronic
contracts are made without a direct meeting between
the parties, unlike conventional contracts which are
generally agreed on paper through face-to-face meet-
ings. In digital agreements, a standard contract model
is generally used, where only one party who has a more
advantageous position will dominate in the drafting of
the contract, while the other party can only agree to all
clauses or none at all (“take it or leave it”).

The preparation of this standard contract is applied
in electronic contracts because it can cut time and costs

! Law of Indonesia No. 8 “On Consumer Protection”. (2000, April). Retrieved from https://peraturan.bpk.go.id/Details/45288/uu-no-8-

2 Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.

3 Law of Indonesia No. 7 “On Trade”. (2014, March). Retrieved from https://peraturan.bpk.go.id/Details/38584 /uu-no-7-tahun-2014.

*Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

® Government Regulation of Indonesia No. 71 “On Implementation of Electronic Systems and Transactions”. (2019, October). Retrieved from
https://peraturan.bpk.go.id/Details/122030/pp-no-71-tahun-2019.

¢ Government Regulation (PP) No. 80 “On Trading Through Electronic Systems”. (2019, November). Retrieved from https://peraturan.bpk.
go.id/Details/126143/pp-no-80-tahun-2019.

7 Regulation of the Minister of Trade of Indonesia No. 31 “On Business Licensing, Advertising, Guidance and Supervision of Business Actors
in Trading through Electronic Systems”. (2023, September). Retrieved from https://peraturan.bpk.go.id/Details/265202/permendag-no-
31-tahun-2023.

8 Financial Services Authority Regulation of Indonesia No. 42/POJK.04/2020. (2020, July). Retrieved from https://ojk.go.id/id/regulasi/
Pages/Transaksi-Afiliasi-dan-Transaksi-Benturan-Kepentingan.aspx

° Regulation of the Minister of Trade of Indonesia No. 31 “On Business Licensing, Advertising, Guidance and Supervision of Business Actors
in Trading through Electronic Systems”. (2023, September). Retrieved from https://peraturan.bpk.go.id/Details /265202 /permendag-no-
31-tahun-2023.

10 Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.
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(Riadi et al., 2022). In fact, according to Article 1320
of the Civil Code!, the requirements for a valid agree-
ment include agreement of the parties, legal capacity,
good faith, and a specific object. When compared to the
existing forms of electronic contracts, Article 9 of the
ITE Law? which aims to regulate the use of information
technology and electronic transactions so that they are
carried out legally and responsibly, shows a lack of clar-
ity in regulating the form and conditions of electronic
contracts with certainty (Mokosolang et al.,, 2023).

The practice of agreements made through regis-
tered domain websites simplifies the proof that elec-
tronic contracts were agreed upon by the parties. How-
ever, since these agreements are conducted digitally,
concerns arise regarding their compliance with legal
standards. Globalisation has significantly affected tech-
nology and law, and in response to rapid technological
advancements, the legal system must evolve to address
emerging issues, especially those related to digital eco-
nomic activities like affiliate marketing. In Indonesia,
no comprehensive legal instrument regulates affiliate
marketing practices, including the digital agreements
that govern relationships between the parties. This lack
of regulation poses legal risks for both merchants and
affiliates, especially in case of a dispute. As globalisa-
tion progresses, various legal challenges have emerged,
particularly concerning the validity and legality of dig-
ital agreements in affiliate marketing. The legal system
must adapt to accommodate these changes and address
potential issues that may arise in the digital economy.

Article 1329 of the Civil Code® states that every-
one is eligible to conclude an agreement, unless oth-
erwise specified by law. Therefore, Article 1330 of the
Civil Code explains that incompetent parties include
those who are minors, those under pardon and mar-
ried women, and all people who are prohibited by law
from concluding certain agreements. Article 1331 of
the Civil Code states that an incompetent party can
sue for the cancellation of an agreement that has been
made, unless regulated by law. Thus, the Civil Code does
not prohibit a person from making an agreement with
any party they wish, as long as they are not included in
the group of incompetents according to law. Even if an
agreement is concluded with a party who is considered
ineligible, the agreement stays valid as long as the party
does not file for cancellation (Winarno et al., 2023).

In the context of electronic agreements, there
is a series of principles that are the main basis for
the preparation and implementation of legally valid

*Ibidem, 1847.

agreements. This agreement made through electronic
media, subject to basic principles that are analogous
to conventional agreements, but with adjustments that
are relevant to the characteristics of digital transac-
tions. The principles of electronic agreements include:

a. Principle of freedom of contract. This principle is
guided by Book III of the Civil Code*, giving legal sub-
jects the freedom to make contracts with anyone, de-
termining the content and form, as long as it does not
conflict with law, morality, or public order. This prin-
ciple also allows the creation of new contracts such as
electronic contracts, if they meet the requirements for
a valid agreement.

b. Principle of consensualism. This principle states
that an agreement is based on the agreement of the
parties. In an electronic contract, an agreement occurs
when the offeree accepts the offer.

c. Principle of binding power (pacta sunt servan-
da). This principle requires the parties to abide by all
concluded agreements because the agreement is legally
binding for the parties who conclude it. In the context of
electronic contracts, agreements bind the parties if they
do not conflict with laws, morality, and public order.

d. Principle of good faith. This principle emphasis-
es that an agreement must be executed in good faith.
The principle of good faith is divided into two, namely
pre-contract, where the parties must be honest with
each other during negotiations, and contract imple-
mentation, where the contents of the agreement must
be rational and implemented seriously. In the context of
electronic contracts, the seller must carry out the con-
ditions of the object clearly, while the buyer must verify
the suitability of the object of the agreement.

e. Principle of equity. This principle ensures that
there is equality of rights and obligations between
the parties. This principle also emphasises the signifi-
cance of a balanced position between the parties in the
contract, so that no party is too dominant. Each party
hopes to create a balance in position and obligations
(Ghassani et al., 2023).

Laws and regulations, such as Law Number 7 of
2014 “On Trade” and ITE Law®, do not specifically ad-
dress the mechanisms or validity of agreements in af-
filiate marketing practices. While the Trade Law and
the ITE Law outline certain prohibitions, they do not
provide clear guidelines or regulations for affiliate mar-
keting activities, making it challenging to supervise and
ensure transparent, responsible practices, particularly
regarding electronic contracts. The validity of electronic

! Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

2 Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.

3 Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

5 Law of Indonesia No. 7 “On Trade”. (2014, March). Retrieved from https://peraturan.bpk.go.id/Details/38584 /uu-no-7-tahun-2014.

¢ Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.
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contracts is recognised under the ITE Law, as stated in
Article 1, number 17, but the law does not offer detailed
explanations regarding supervision and mechanisms in
the context of digital trade. Analogously, the Trade Law
acknowledges the validity of electronic transactions in
Article 1, number 24, and outlines the implementation
of Trade Through Electronic Systems (PMSE)* in Arti-
cle 65, but does not provide concrete regulations on the
digital ecosystem or the use of electronic contracts in
affiliate marketing and digital trade.

In addition to the Laws and Regulations, the prepa-
ration of Government Regulations related to Electronic
System Trading (PMSE)? was ratified through Govern-
ment Regulation Number 80 of 2019 concerning Elec-
tronic System Trading (PP PMSE)? as mandated by Arti-
cle 66 of the Trade Law*, “Further provisions regarding
Electronic System Trading transactions are regulated
by or based on Government Regulations”. Provisions re-
gardingelectroniccontractsin PPPMSE®areregulatedin:

a.Article 50: “PMSE can use electronic contract
mechanisms or other contractual mechanisms as a
manifestation of the parties’ agreement”;

b. Article 51: “Regulates electronic contracts in the
form of valid sales and purchase agreements”;

c.Article 52: “Regulates provisions in electronic
contracts that can be binding on the parties”;

d. Article 53: “Regulates the provisions that infor-
mation in electronic contracts must not contain lies,
and must not include standard clauses that harm con-
sumers”;

e.Article 54: “The validity of electronic signatures
in electronic contracts”;

f. Article 55: “Provisions for using Indonesian in
consumer electronics contracts in Indonesia”;

g. Article 57: “Provisions that electronic contracts
are considered null and void if a technical error occurs
due to an unsafe or unreliable electronic system”.

The articles in the PP PMSE® can be used as guide-
lines in digital agreements in the context of digital trade
including affiliate marketing practices. The legal force
of electronic contracts is regulated in Article 50 and Ar-
ticle 52 of the PP PMSE which confirms that electron-
ic contracts have the same legal force as conventional
contracts if they meet the legal requirements of Article
1320 of the Civil Code’. This provides legal certainty for
the parties involved in affiliate marketing. The PP PMSE
also regulates the legal requirements for agreements in

go.id/Details/126143/pp-no-80-tahun-2019.
2 Ibidem, 2019.
3 Ibidem, 2019.

go.id/Details/126143/pp-no-80-tahun-2019.
6 Ibidem, 2019.

go.id/Details/126143/pp-no-80-tahun-2019.
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the electronic context including regarding the conform-
ity of information in the contract with the offer submit-
ted, as well as the existence of an agreement between
the parties involved (Huda, 2024). Although PP PMSE?®
provides a legal framework for electronic transactions,
there are still some aspects that must be addressed,
such as the lack of more specific regulations regarding
affiliate marketing practices, as well as the dualism of
the legal requirements of the agreement between PP
PMSE and the provisions in the Civil Code, which can
cause legal uncertainty. Therefore, harmonisation is
needed between these two regulations so that digital
agreements have stronger legal certainty. Therefore,
the absence of explicit regulations concerning provi-
sions related to the digital context results in a lack of le-
gal certainty regarding electronic contracts within the
laws and regulations governing electronic information
and transactions. The creation of electronic contracts
is often dominated by one party that has a stronger
position, such as merchants in the context of affiliate
marketing. This imbalance causes the failure to achieve
equal justice for the parties, because the unequal posi-
tion prevents one party from obtaining fair benefits fol-
lowing the provisions of the laws and regulations. This
complicates the achievement of ideal legal certainty
and justice for the parties. This is clearly contrary to the
theory of legal ideals put forward by Gustav Radbruch,
as cited by V. Maharani (2024), which emphasises that
the law must be able to ensure justice, certainty, and ex-
pediency to function and benefit society and order. Gus-
tav Radbruch argued that justice, benefit, and certainty
are three elements that complement each other to form
a positive legal system. The purpose of this theory is to
create harmonious legal provisions, free from conflict,
having clear meaning, and devoid of legal vacuum in
their application.

Legal relationship of the parties in affiliate mar-
keting practices. The affiliate marketing programme is
a programme organised by an e-commerce platform as
one of the marketing techniques carried out by some-
one through their active social media such as X, Ins-
tagram, and TikTok. This programme is attractive to
affiliates because of the many benefits offered by the
e-commerce platform, such as commissions. A. Putri
Nabila & G. Djayaputra (2023) found that the principal
reason for someone to join as an affiliate is because of
the commission they receive. To become an affiliate,

! Government Regulation (PP) No. 80 “On Trading Through Electronic Systems”. (2019, November). Retrieved from https://peraturan.bpk.

*Law of Indonesia No. 7 “On Trade”. (2014, March). Retrieved from https://peraturan.bpk.go.id/Details/38584 /uu-no-7-tahun-2014.
® Government Regulation (PP) No. 80 “On Trading Through Electronic Systems”. (2019, November). Retrieved from https://peraturan.bpk.

7 Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/778609.
8 Government Regulation (PP) No. 80 “On Trading Through Electronic Systems”. (2019, November). Retrieved from https://peraturan.bpk.
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prospective participants must register through the The standard agreement applied in this affiliate
e-commerce website or application, fill in the data cor-  programme is included in the type of digital agreement.
rectly, and read and agree to the terms and conditions  This means that the contents of the agreement are com-
set. After the verification process by the e-commerce piled digitally in the form of an electronic document de-
platform, prospective affiliates receive an approval no-  signed unilaterally by the marketplace company. This
tification via email and are officially registered as affil- document is then provided to be read and approved by

iates.

other parties, namely prospective affiliates, who con-

Article 1313 of the Civil Code® defines an agree- clude agreements online (Gunawan & Waluyo, 2021).

ment as an agreement where one party binds them- Electronic contracts, as defined in Article 1 point 17 of
selves to another party, becoming one of the sources Law Number 1 of 20242, are agreements made through
of obligations other than law. The obligation from the electronic systems. While analogous to conventional
agreement arises through consent, while the obliga- contracts, they are formed electronically. In affiliate
tion from the law arises from the rights and obligations = marketing, electronic contracts establish the legal rela-
that were determined. Article 1338 of the Civil Code tionship between affiliates and marketplaces. Through
emphasises that a valid agreement applies as a law for  offer and acceptance, both parties agree to mutual
the parties, thus creating a binding legal relationship.  rights and obligations. Affiliates promote products ac-
When an offer is made and accepted, an agreement is  cording to the affiliate programme’s terms, and when a
formed between the affiliate and the e-commerce plat- consumer makes a purchase through a shared promo-
form, creating mutual rights and obligations. The affil-  tional link, the marketplace is required to pay the af-
iate is responsible for promoting the platform’s prod- filiate a commission. This demonstrates that electronic
ucts and is entitled to a commission for their successful  contracts formalise legal relationships and ensure both
marketing efforts. In turn, the e-commerce platform is  parties perform their rights and obligations (Rahman
entitled to have its products promoted by the affiliate = & Ardiansyah, 2023). Affiliates are required to promote
and is obligated to pay commissions for sales gener- products in the marketplace, following applicable pro-
ated through the affiliate’s unique link. For example, if  visions. In return, affiliates are entitled to a commission
an affiliate shares a promotional link on social media from each successful achievement. On the other hand,
and consumers make purchases through that link, the  the marketplace company is entitled to receive product
e-commerce platform is required to pay a commission  promotions, and is required to provide a commission
to the affiliate. This obligation should be clearly out- according to the products successfully sold through a
lined in the affiliate programme’s terms and conditions.  special link (Rafiqih, 2022).
For instance, in Shopee’s Affiliate Programme, Clause The legal relationship between the parties of a co-
2 specifies: “Shopee will provide Commissions and/or  operation agreement is established in a standardized
Bonuses (as applicable) to Participants when Partic- manner by the marketplace company and accepted by
ipants upload Participant Links on Participant Media, the affiliate through electronic media, such as a website
in the manner and conditions specifically regulated in  or a specific marketplace application. In this case, the
the Shopee Affiliate Programme Guidelines and that do  marketplace acts as a service provider and the affiliate
not conflict with these Terms and Conditions, which  acts as a service marketer. The cooperation agreement
are then clicked and/or accessed by Users and result made is considered valid if it meets the valid require-
in Completed Purchases that meet the provisions setby = ments of the agreement regulated by Article 1320 of
Shopee” (Shopee, 2020). the Civil Code? (Table 1).

Table 1. Requirements of the cooperation agreement

Agreement of
the parties

In affiliate marketing programmes, the marketplace applies a standard agreement, which can be understood as the
freedom of one party, in this case the entrepreneur, to express their will in running the company’s operations. Affiliates
have the freedom to accept or decline the provisions that were set. Therefore, if an affiliate registers for the programme,

they arguably agree to all applicable provisions.

Legal
requirements

In affiliate marketing programmes, each party involved in an electronic contract is required to fill out a payment
arrangement form that includes information such as a bank account, Identity Card (KTP), and Taxpayer Identification
Number (NPWP). This provision is an effort to meet the legal capacity requirements.

Object of the
agreement

An object of the agreement that was agreed upon by both parties. In the context of an affiliate marketing programme,

the object refers to the rights and obligations that must be performed by each party. The specific object in this case is

product promotion using a special link posted on social media by the affiliate. After successfully attracting buyers, the
marketplace company must pay a commission to the affiliate according to the amount that was agreed upon.

! Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

2 Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.

3 Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/778609.

I 4

Law Journal of the National Academy of Internal Affairs, 15(1), 59-71


https://www.refworld.org/legal/legislation/natlegbod/1847/en/77869
https://peraturan.bpk.go.id/Details/274494/uu-no-1-tahun-2024
https://www.refworld.org/legal/legislation/natlegbod/1847/en/77869

Permatasari et al. |G

Table 1, Continued

Lawful cause

A lawful cause in an agreement means that the content and purpose of the agreement do not conflict with public order,
morality, and applicable laws and regulations. In the context of an affiliate marketing programme, the purpose of this
agreement is to encourage people to buy products through special affiliate links. Thus, this agreement benefits both
parties - the marketplace platform and the affiliate who gets a commission from the results of promotions and sales.

Source: created by the authors of this study based on the analyses of Civil Code of Indonesia' and Shopee Affiliate

Programme (Shopee, 2020)

According to Law Number 1 of 2024 (amending
Law Number 11 of 2008)?, electronic information and
documents are considered valid legal evidence. In af-
filiate marketing, electronic agreements are binding
if they meet the requirements of the ITE Law?® and the
Civil Code*. Once valid, these agreements are legally
binding and cannot be cancelled unilaterally, as out-
lined in Article 1338 paragraph (1) of the Civil Code®.
However, affiliate agreements, such as Shopee’s, often
favour the marketplace, creating an imbalance. To en-
sure fairness, these terms must be revised to offer equal
protection for both parties. While digital agreements in
affiliate marketing are not specifically regulated, the ex-
isting regulations like the ITE Law®, UUPK’, PP PMSES,
and PP PSTE’ address digital trade. Additionally, POJK
Number 42 /POJK.04/2020"° relates to affiliate transac-
tions but focuses on stock-related companies, not mar-
keting. V. Aditiya et al. (2024) showed that influencers
and affiliates significantly affect consumer purchasing,
especially among the younger generation, emphasising
the need for clear legal relationships to enhance con-
sumer trust and sales

Overall, the legal relationship in affiliate marketing
practices on e-commerce platforms such as Shopee is
complex and requires serious attention. The principle
of balance, legal protection for consumers, and the im-
plementation of effective marketing strategies are es-
sential elements to fulfil a mutually beneficial and sus-
tainable relationship.

Analysisoflegal challengesinaffiliate marketing.
The practice of agreements executed through restored
domain websites simplifies proof that parties agreed to

3 Ibidem, 2024.

5Ibidem, 1847.

electronic contracts. However, the absence of specific
regulatory frameworks tailored to affiliate marketing
introduces major challenges. Globalisation and rapid
technological advancement demand that the legal sys-
tem adapts to address emerging complexities, especial-
ly in digital economic activities like affiliate marketing.

One primary challenge lies in the virtual, border-
less nature of digital transactions, which complicates
issues such as legal jurisdiction, designated forum, and
applicable law. Contracts in affiliate marketing often
exhibit an imbalance in contractual freedom, favouring
merchants. Affiliates, with limited bargaining power,
face terms dictated unilaterally, reflecting a shift from
mutual autonomy to unilateral dominance. Such prac-
tices contravene the principle of freedom of contract
articulated in Article 1338 of the Civil Code'!, which
underscores equality and voluntariness in contractual
agreements. Although frameworks like PP PMSE? of-
fer guidelines for electronic contracts, their generality
and lack of specificity for affiliate marketing exacerbate
legal uncertainty. The dualism between PP PMSE®® and
the Civil Code further complicates matters, necessitat-
ing harmonisation to establish stronger legal certainty
and equitable practices.

Affiliate marketing practices have challenges in
determining legal jurisdiction, designated forum, and
choice of applicable law. This is due to the characteris-
tics of digital transactions which are virtual, limitless,
and paperless, thus differing from conventional trans-
actions. The agreement on legal clauses and forums
has often been determined unilaterally in electronic
contracts which can affect the validity of the agreement

! Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

2 Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.

*Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

¢ Law of Indonesia No. 1 “On Second Amendment to Law Number 11 Year 2008 on Electronic Information and Transactions”. (2024, January).
Retrieved from https://peraturan.bpk.go.id/Details /274494 /uu-no-1-tahun-2024.

7Law of Indonesia No. 8 “On Consumer Protection”. (2000, April). Retrieved from https://peraturan.bpk.go.id/Details/45288/uu-no-8-
tahun-1999.

8 Government Regulation (PP) No. 80 “On Trading Through Electronic Systems”. (2019, November). Retrieved from https://peraturan.bpk.
go.id/Details/126143/pp-no-80-tahun-2019.

? Government Regulation of Indonesia No. 71 “On Implementation of Electronic Systems and Transactions”. (2019, October). Retrieved from
https://peraturan.bpk.go.id/Details/122030/pp-no-71-tahun-2019.

1% Financial Services Authority Regulation of Indonesia No. 42/POJK.04/2020. (2020, July). Retrieved from https://ojk.go.id/id/regulasi/
Pages/Transaksi-Afiliasi-dan-Transaksi-Benturan-Kepentingan.aspx.

11 Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

2 Government Regulation (PP) No. 80 “On Trading Through Electronic Systems”. (2019, November). Retrieved from https://peraturan.bpk.
go.id/Details/126143/pp-no-80-tahun-2019.

13 Ibidem, 2019.
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and the legal relationship of the parties. Contracts in
electronic transactions often put consumers in a weak
bargaining position. Consumers have limitations in ne-
gotiating the contents of the contract and understand-
ing complex provisions so that their protection is re-
duced. This imbalance shifts the principle of freedom of
contract from party autonomy which is identical to the
principle of freedom of contract to unilateral autono-
my, where the dominant power is entirely in the hands
of business actors. According to M. Isnaeni (2016), the
principle of freedom of opinion in an agreement is re-
flected in Article 1338 of the Civil Code® which gives
freedom to the parties to enter into an agreement. This
freedom includes five main aspects, namely the free-
dom to conclude or not to conclude a contract, the free-
dom to choose the party to be invited to the contract,
the freedom to determine the form of the contract, the
freedom to regulate the contents of the contract, and
the freedom to choose the dispute resolution forum.
Article 1338 of the Civil Code embodies the principle
of freedom of contract, allowing parties the autonomy
to decide whether to enter into a contract, select its
contents and stipulations, and define the subject mat-
ter of the agreement. In contract law, this freedom has
two sides, namely, positive which means the freedom to
draft a contract according to the free will of the parties,
and negative which means freedom from obligations
that are not regulated in the agreed contract (Handriani
& Mulyanto, 2021). Although not explicitly regulated
in law, this principle is central in the contract law and
greatly influences contractual relationships. Freedom
of contract derives from classical economics and em-
phasises free competition, thus reflecting the exercise
of free will (Hutabalian, 2021).

Electronic contracts can be classified as obligations
with legal consequences, because if the business actor
fails to perform their obligations, the aggrieved party
is entitled to claim compensation. This electronic con-
tract is included in an anonymous agreement since it is
not regulated in the Civil Code of Indonesia% To ensure
the certainty and validity of the contract, the agreement
must meet the requirements for a valid agreement ac-
cording to Article 1320 of the Civil Code (Hanifah &
Koto, 2023). In addition to the Civil Code, Government
Regulation Number 71 of 2019 concerning the Imple-
mentation of Electronic Systems and Transactions (PP
PSTE)? also regulates the valid requirements for agree-
ments in the digital scope, namely agreement of the par-
ties,implementation by competentlegal subjects, the ex-
istence of certain objects, and prohibitions on violating
regulations, morality, and public order. The provisions
in the PP PSTE do not explicitly address lawful cause,
an essential element to protect parties from potential

losses. Additionally, the valid requirements for agree-
ments within the digital space are not clearly explained.

A standard agreement is a written contract that is
created unilaterally by a dominant party. The terms,
structure, and execution of the agreement are predeter-
mined and standardised, making it applicable to many
parties without considering their individual circum-
stances. The agreement is designed in such a way that
the other party can either accept or reject it, without
any room to negotiate or alter the terms (commonly re-
ferred to as “take it or leave it” contracts). According
to A. Muhammad as quoted by A.Y. Lestari & E. Heri-
yani (2009), the key characteristics of a standard agree-
ment include being written, either as an authentic deed
or aprivate deed. A private deed is drafted by the parties
involved without the presence of an authorised official
but still holds legal validity. In contrast, an authentic
deed is created in the presence of an authorised offi-
cial and the involved parties, granting it full legal force
and allowing it to be used as evidence in legal matters
(Cowandy, 2021). However, electronic contracts are not
included in any category of deeds because both private
deeds and authentic deeds require direct meetings
between the parties and are made manually, whereas
electronic contracts are drawn up through digital me-
dia without any direct face-to-face meetings.

Legal relationship of the parties in affiliate mar-
keting practices. In the practice of affiliate marketing
in e-commerce such as Shopee, the legal relationship
between the parties plays a crucial role. This relation-
ship not only includes the contractual aspects between
the product owner, affiliate, and e-commerce platform,
but also involves legal protection for consumers and
the responsibilities of each party. First, in the legal
relationship between the product owner and the affil-
iate, the principle of balance is fundamental. D.A. Mo-
chtar (2019) emphasised that the principle of balance
in the agreement plays a significant role in maintain-
ing the rights and obligations of each party. In affiliate
marketing practices, affiliates act as intermediaries to
promote products and are entitled to receive fair com-
missions on sales generated. However, the position of
affiliates is often weak if the agreement does not al-
low for negotiation, analogous to the conditions in the
agreement explained by D.A. Mochtar (2019). There-
fore, a fair and transparent legal framework is needed
from the e-commerce platform. Legal protection for
consumers is also a prominent aspect. S. Jaang (2023)
emphasised that it is the state’s obligation to guaran-
tee legal certainty in every transaction. In affiliate mar-
keting, consumer protection from potential fraud by
irresponsible affiliates is crucial. Therefore, clear reg-
ulations are needed regarding the responsibilities of

! Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

2 Ibidem, 1847.

3 Government Regulation of Indonesia No. 71 “On Implementation of Electronic Systems and Transactions”. (2019, October). Retrieved from

https://peraturan.bpk.go.id/Details/122030/pp-no-71-tahun-2019.

Law Journal of the National Academy of Internal Affairs, 15(1), 59-71


https://www.refworld.org/legal/legislation/natlegbod/1847/en/77869
https://peraturan.bpk.go.id/Details/122030/pp-no-71-tahun-2019

affiliates and product owners to prevent legal conflicts
that can harm consumers. E.A. Virginila (2024) quoted
R. Soeroso’s opinion that a legal relationship is a rela-
tionship between two or more legal subjects who are
interconnected by agreeing on their respective rights
and obligations. Every legal relationship always has
two main aspects that must be considered, namely the
rights and obligations of each party.

According to Article 1 paragraph (1) letter d of Fi-
nancial Services Authority Regulation Number 42/PO-
JK.04/2020%, affiliation refers to a relationship based
on control between a company and another party. In af-
filiate marketing, affiliates are partners, not employees,
aligning with Article 1 paragraph (13) of Law of Indo-
nesia No. 20 of 20082, which emphasises cooperation
based on mutual need and trust. This is also reflected
in Article 1 paragraph (6) of Law Number 7 of 2014
concerning Trade?, which includes promotional activi-
ties by affiliates for online marketplaces. The legal re-
lationship between the marketplace and the affiliate is
formalised through standard agreements. While these
agreements allow companies to streamline operations,
affiliates often find them less favourable as they are
forced to accept pre-determined terms or reject partici-
pation entirely (Wijayanti, 2021). Affiliate is not catego-
rised as a marketplace employee or business operator
but rather an individual who facilitates product promo-
tion within the marketplace and earns a commission
based on their performance (Rachmat, 2024). This le-
gal relationship between the marketplace and the af-
filiate can be understood as a partnership established
through a standard cooperation agreement drafted by
the marketplace and accepted by the affiliate

Effects of legal imbalance. Uncertainty in elec-
tronic contracts erodes trust among parties, increases
the potential for disputes, and undermines consumer
protection. Affiliates, for instance, may encounter chal-
lenges in claiming commissions due to vague terms.
Consumers, analogously, face risks such as misleading
promotions without clear avenues for recourse. This
imbalance disproportionately benefits merchants and
contradicts Gustav Radbruch’s theory of legal ideals,
which stresses justice, benefit, and certainty as pillars
of a functional legal system. The inequities in stand-
ardised contracts, particularly in affiliate marketing,
highlight the urgent need for interventions to balance
the rights and obligations of all parties. Such contracts
often impose unfair terms on affiliates and consumers,
undermining the principle of fairness central to the
doctrine of freedom of contract.

Permatasari et al. |G

In the classical doctrine of French contract law,
freedom of contract is based on the free will of the par-
ties, where they have the autonomy to determine their
own law, and their contractual obligations derive from
their agreement. This doctrine emphasises individual
freedom to make contracts, including anonymous con-
tracts, provided they do not conflict with public order
(Putri Nabila & Djayaputra, 2023). The application of
the principle of freedom of contract as stipulated in Ar-
ticle 1338 paragraph (1) of the Civil Code of Indonesia*
must be linked to other provisions, such as Article 1320
of the Civil Code of Indonesia® which requires “agree-
ment of the parties” as a condition for the validity of
an agreement. Without the agreement of one of the
parties, the agreement is considered invalid and can be
cancelled. In addition, agreement cannot be obtained
through coercion, because coercion is contrary to the
principle of freedom of contract. The pacta sunt serv-
anda principle provides binding force to an agreement
equal to the Law and provides legal protection against
third party intervention. However, in practice, this prin-
ciple can cause inequality if applied without consider-
ing the balance of rights and obligations of the parties,
especially for the weaker party (Haris et al.,, 2024).

The effects of uncertainty in electronic contracts in-
clude reduced trust of the parties in the validity of the
agreement, which can cause legal disputes if one party
feels disadvantaged; the emergence of breach of con-
tract, such as the failure of the product owner to pay
commission to the affiliate, which can complicate the
legal process due to the unclear terms and conditions of
the contract; tension between the parties due to the lack
of clarity of rights and obligations, which disrupts the
cooperative relationship; risks to consumer protection,
where irresponsible affiliate promotions can harm con-
sumers without clear complaint channels, complicating
legal efforts (Krisna, 2021). In the relationship between
consumers and business actors, consumer contracts of-
ten place consumers in a weaker bargaining position.
This imbalance is caused by standardised model con-
tracts, where business actors have clauses prepared in
advance (Hutagalung et al., 2021). As a result, consum-
ers cannot negotiate because the contract was drafted
electronically, limiting their ability to influence the con-
tent of the agreement, including in terms of choice of
law. In such contracts, the freedom to make contracts
and give consent is limited, unlike agreements that in-
volve direct negotiation between the parties (Hanifah &
Koto, 2023). Analogously, in the relationship between
affiliates and merchants, the use of standard contracts

! Financial Services Authority Regulation No. 42/P0JK.04/2020. (2020, July). Retrieved from https://ojk.go.id/id/regulasi/Pages/Transaksi-

Afiliasi-dan-Transaksi-Benturan-Kepentingan.aspx.

2 Law of Indonesia No. 20 “On Micro, Small and Medium Enterprises”. (2008, July). Retrieved from https://peraturan.bpk.go.id/Details /39653 /

uu-no-20-tahun-2008.

3 Law of Indonesia No. 7 “On Trade”. (2014, March). Retrieved from https://peraturan.bpk.go.id/Details/38584 /uu-no-7-tahun-2014.
* Civil Code of Indonesia. (1847, April). Retrieved from https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

5Ibidem, 1847.
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prepared by merchants often limits the space for affili-
ates to negotiate the terms of the agreement, including
regarding commissions, rights, and obligations. As a re-
sult, these contracts are “take it or leave it”. Thus, this
relationship also experiences an imbalance analogous
to consumer contracts.

An unbalanced contractual relationship gives rise
to implications of injustice for one of the parties, be-
cause an imbalance in position can cause a gap in rights
and obligations (Nasaruddin & Erwin, 2023). The dom-
inance of one party prevents the other party from being
in an advantageous position. The aspect of justice in
freedom of contract develops along with the regulation
of contractual relations guaranteed by law, which is the
basis for the agreement of the parties (Marlinah, 2021).
This principle, which reflects the supremacy of law,
is recognised by all countries, including Indonesia, as
stated in Article 1338 paragraph (1) of the Civil Code?,
which states that a valid agreement applies as law for
the parties who make it (Moh & Hernoko, 2019). In the
partnership cooperation agreement for this affiliate
marketing program, the agreement will remain binding
and cannot be unilaterally cancelled if no party submits
a claim regarding disagreement with the content of the
agreement made in a standard manner or if there is no
incompetence of an affiliate who has not met the re-
quirements of adulthood (Wijayanti, 2021).

Uncertainty in electronic contracts in affiliate mar-
keting practices can pose serious challenges in the legal
relationship between the parties. To reduce the risk, a
clear and comprehensive agreement is needed, as well as
athorough understanding of each party’s rights and obli-
gations. It is important to establish stronger regulations
and clear legal protections to safeguard all parties and
ensure the efficient functioning of businessrelationships.

Conclusions

Based on the findings of the present study on the validi-
ty of digital agreements and the legal relationship of the
parties in affiliate marketing practices in e-commerce,
the validity of digital agreements and their effects on
the legal relationship of the parties in affiliate market-
ing practices in e-commerce still require more atten-
tion. Although technological developments have driven
rapid growth in digital marketing, especially affiliate
marketing, there is still a legal vacuum that regulates
digital agreements in this context. The validity of digital
agreements in affiliate marketing practices is crucial to
ensure legal certainty for all parties involved, namely
companies, affiliates, and consumers. A valid digital
agreement will strengthen the legal relationship be-
tween the parties and reduce the potential for disputes
in the future. However, challenges related to the validi-
ty and implementation of digital agreements according
to the principles of positive Indonesian law still need
to be overcome. By implementing clear and structured

legal regulations, the aim is to establish legal certainty
that safeguards all parties involved in affiliate market-
ing practices, and to enhance the integrity of the digital
market in Indonesia.

Affiliate marketing programme is a form of part-
nership in marketing based on a digital agreement be-
tween affiliates and e-commerce platforms. Although
there are no specific regulations that regulate this pro-
gramme in detail, several existing regulations, such as
the ITE Law, UUPK, PP PMSE, and PP PSTE, provide a
legal basis for digital transactions and electronic com-
merce. Although POJK Number 42/POJK.04/2020 reg-
ulates affiliate transactions in other sectors, the reg-
ulation does not specifically discuss affiliates in the
context of marketing. In practice, the legal relationship
between affiliates and e-commerce is formed through
a digital agreement that regulates the rights and obli-
gations of both parties. This agreement is binding and
provides legal certainty provided that it meets the le-
gal requirements according to legislation, as regulated
in the Civil Code. With a clear agreement, especially in
terms of commission payments, the position of the af-
filiate as a marketing partner is recognised, not as an
employee or business actor.

While there are imbalances in some of the terms
of the agreement that favour e-commerce platforms,
improvements to the agreement are needed to achieve
better balance and protection for affiliates. On the oth-
er hand, the significant influence that affiliates have in
influencing consumer purchasing decisions, especially
among the younger generation, suggests that clear and
transparent legal relationships can increase consumer
trust, which contributes to increased sales and custom-
er satisfaction. Thus, although the regulations regard-
ing affiliate marketing are not yet completely clear, the
implementation of a valid digital agreement can pro-
vide a strong basis for legal protection, especially in
regulating the rights and obligations between affiliates
and e-commerce platforms.

Further research could focus on conducting com-
parative studies of international legal frameworks in af-
filiate marketing to analyse how different jurisdictions
regulate electronic contracts, particularly in terms of
their effects on the clarity of rights and obligations for
affiliates, merchants, and consumers. This would of-
fer valuable insights into how various legal structures
address the challenges of transparency, accountability,
and consumer protection in the digital marketing land-
scape, and could help in formulating more effective reg-
ulatory approaches for Indonesia.
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AHoTauia

Po3BUTOK 1UGPOBUX TEXHOJIOTIH 3YMOBUB PO3LIMPEHHS MApTHEPCHKOTO MapKeTHHTY sIK BU3HA4aJbHOI
MapKeTHUHIoBolI cTpaTerii B ekocucTeMi eseKTpoHHOI KoMepuii. OpHak AifcHicTh nUMIPOBUX yroj, ski
CIYTYIOTh OCHOBOIO MPaBOBiHOCHH MiXK CTOpPOHAaMH B LiM MpPaKTHLi, NOCTa€ nepes Npo6eMor MpaBoBOI
HeBH3HaueHOCTi. MeTow 1pOro JocjaifkeHHs OyB aHasli3 AidcHOCTI nUPPOBUX yroj y NMapTHEPCbKOMY
MapKeTUHTY 3 NO3ULil IO3UTUBHOI0 NpaBa [HA0He3ii Ta IXHBOIr0 BIJIMBY HA IPABOBiJHOCUHU MK 3a/lydeHUMHU
CTOPOHaMHU - NpojaBUAMU U adinifioBaHuMu ocobamu. Ha mizcraBi HOpMaTHBHO-IPaBOBOro MHiAXoAy B
LbOMY JOCJi[>KEeHHI IpoaHai30BaHO BiANOBiHI HOpMAaTHBHO-NIPAaBOBI aKTH, Taki K 3akoH [HA0He3il «[Ipo
eJIEKTPOHHY iHpopManito Ta TpaH3akiii» Ta LluBinbHUN KoZekc [HA0HEe3Il, a TaKOX OLliIHEHO HasiBHI MpaBoBi
MPOTAJIMHU B KOHTEKCTi MapTHEPCHKOT0 MapKeTHUHTY. Jloc/iXKeHHs 3aCBi{UuMJI0, 1110, IONPHU Te, 110 udpoBi
yTOiY OPUANYHO BU3HAHI, TaKi KJIIOYOBI eJIeMeHTH, Ik MeXaHi3MH KOMiciliHOI BUHAaropo/y, mpaBa il 000B’I3KU
CTOPIH, a TAK0K BUKOPUCTAHHA eJIeKTPOHHUX MIZNKMCIB, 4aCTO HELOCTAaTHbLO Bpery/b0OBaHi, {0 IPU3BOJUTH 10
NpaBoBOl HeBU3HA4YeHOCTI. L[4 HeBU3HAYeHICTh BIJIMBAE HA NPABOBIJHOCMHU MIXX CTOPOHAMH, IPOBOKYOYHU
PH3HK 3JI0BXKMBaHHS KOHTPAKTOM, IUc6alaHC IPaBOBUX MO3U LK Mix MpoiaBLeM Ta adisiHoBaHUMU 0cO6aMHy,
a TaKOXX NOTEeHLiMHI KOHPIIKTH, AKi MOXYTb NepelKo/KaTH AoBipi B ekocucTeMi HMPPOBOro MapKETHHTY.
O6rpyHTOBaHO HEOOXiIHICTD eTaJbHIIIOr0 Ta KOHKPETHIIIOro NPaBoOBOro PEryJ/Il0BaHHS /i 3a6e3MneyeHHs
JifcHocTi 1MdpPOBUX yrojJ y NapTHEPCbKOMY MapKeTHHIY, 3abe3leyeHHs MpPaBOBOi BHU3HAYEHOCTI Ta
BCTAHOBJIEHHA CNIpaBe/JIMBUX i CTIMKUX NPaBOBIJHOCHH /14 BCiX 3a/ly4eHUX CTOPIH
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Abstract

Notaries are following the legislation and the Code of Ethics. One of these obligations is to guard the interests
of the relevant parties, which may include the deposit of certificates. However, depositing certificates is not
explicitly part of the notary duties but rather a means of protecting the interests of the concerned parties.
Consequently, there is a normative ambiguity in Article 16 Paragraph 1 letter h of the Notary Law. The
study taked a normative legal approach, using primary, secondary and tertiary legal materials to analyse
this inconsistency. The study aimed to provide legal certainty regarding the notary obligation in depositing
certificates. The findings indicated that, at present, notaries do not have legal protection when accepting the
deposit of ownership certificates as a means of safeguarding the interests of the related parties. According to
Gustav Radbruch’s theory, this causes legal uncertainty, which necessitates legal reform to ensure protection
for notaries and to clarify each of their obligations. The absence of clear legal provisions creates a risk for
notaries, as they may face legal consequences despite acting in good faith to protect the interests of the
involved parties. Furthermore, this ambiguity can cause inconsistent interpretations of notarial duties,
affecting both notaries and the parties relying on their services. Therefore, it is necessary to introduce legal
reforms that provide explicit regulations regarding the deposit of certificates by notaries. Such reforms would
establish a clear framework for notaries to operate within, ensuring their protection while maintaining their
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professional responsibilities. A more comprehensive legal framework would enhance legal certainty and ensure
that notaries can fulfil their duties without fear of legal repercussions, ultimately reinforcing the integrity of the

notarial profession

Keywords:

validity of digital agreements; legal relationships; legal uncertainty; e-commerce; imbalance of legal positions

Introduction

Notaries are substantial in the legal system of Indone-
sian society, especially regarding compilation and rati-
fication of authentic deeds related to land rights. From
time to time, the need for notary services continues to
increase along with the development of the property
sector and increasing public awareness of the impor-
tance of legality in land transactions (Soraya, 2020). In
this case, a notary acts as a public official who has the
authority to make authentic deeds and provide legal
protection for the parties to the transaction (Pramin-
da Yona Mandela, 2019). In every transaction of buying
and selling land, houses, apartments, shophouses, and
other properties, a notary is central in ensuring that
the entire process runs following applicable legal pro-
visions (Saida Flora, 2021). One of the important stag-
es in making a certificate of ownership is the sale and
purchase agreement that must be conducted before the
certificate can be issued. If the payment has not been
paid in full, the certificate of ownership will usually be
entrusted to a notary until all obligations are met. This
is done to protect the interests of all parties involved in
the transaction (Rizkia & Fardiansyah, 2022). Deposit-
ing a certificate with a notary is not an obligation explic-
itly regulated in laws and regulations, but rather a form
of moral and professional responsibility of a notary in
safeguarding the interests of the parties involved in a
sale and purchase agreement. In this context, the phrase
“protecting the interests of related parties” as regulated
in Article 16 paragraph (1) of Law No. 30 of 2004 “On
the Position of Notary”! becomes relevant, as it reflects
the function of a notary as a party who acts neutrally
and ensures that no party is harmed in a transaction.

T. Morina Ramadi (2022) identified that such de-
posits are used when buyers fail to fulfil obligations
agreed upon in the sales contract. The study highlights
that the process of certificate deposition involves coop-
eration with the National Land Agency (BPN) as part of
the name transfer procedure. Furthermore, it evaluates
the legal implications based on Articles 1694, 1706, and
1708 of the Indonesian Civil Code?. Emphasising that
notaries or notaries act solely as custodians, holding

6 Ibidem, 2014.
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the certificates as per agreement of parties without as-
suming ownership or additional obligations. Research
conducted by N.M. Putri & H. Marlyna (2021) stated
that notaries committing fraud, forgery, and violation
of office bear the legal consequences and sanctions.

R. Amirullah (2021) explored the notary responsi-
bility for the transfer of land title certificates deposited
by prospective sellers to another notary at the request
of prospective buyers. The study investigated the ac-
countability of notaries in such transfers and the legal
protection available to certificate owners. The study
determined that notaries can be subject to adminis-
trative sanctions, such as warnings under Article 16
(1) of the Notary Law?® and may also face civil liability
for unlawful acts under Article 1365 of the Civil Code™.
Legal protection for certificate owners includes these
sanctions and compensation for any losses incurred.
D. Triani (2019) stated that notary cannot be held crim-
inally responsible as there are buyer rights that must be
protected in the deed of sale and purchase agreement.
When the certificate is deposited, the notary makes a
receipt for the parties. However, the notary must also
be trustworthy in conducting the transfer of land rights,
as the notary could be held administratively or civilly
responsible because there is a seller who feels disad-
vantaged due to the legal actions conducted by the no-
tary. S. Wulan et al. (2023) discussed the reasons for
depositing certificates at a notary as the legal process
has not been completed and the payments in the sale
and purchase agreement were not fulfilled.

Based on the previous research above, there are
differences in the current research that will be conduct-
ed. Previous studies did not discuss the meaning of the
phrase of the notary obligation according to Article 16
Paragraph 1° regarding guarding the interests of relat-
ed parties. While this study aimed to examine the expla-
nation of “safeguarding the interests of related parties”
and the need for legal reform in the Notary Law®. As
notarial practices evolve and legal transactions become
increasingly complex, research on the meaning of the
phrase “protecting the interests of related parties” in

! Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

2 Civil Code of the Republic of Indonesia. (1847, April). Retrieved https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

3 Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

* Civil Code of the Republic of Indonesia. (1847, April). Retrieved https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

5 Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
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Article 16(1) of the Notary Law in the context of certifi-
cate deposit is crucial.

Materials and Methods

The normative legal research used in this study was
based on an analysis of applicable legal norms, with a
focus on the conceptual framework underlying certain
regulations. This study used secondary data that includ-
ed primary, secondary, and tertiary legal materials. Le-
gal research had several approaches in research meth-
ods. The approach was used to obtain information from
various sources regarding the legal issues that were
answered. Normative legal research was used, there-
fore several approaches could be used as well, such
as the statute approach and the conceptual approach
(Marzuki, 2010). Primary legal materials consisted of
laws and regulations as sources of law that had binding
force. Primary legal materials in this study were related
to the meaning of the phrase “Protecting the interests
of parties who had special relationships” in the deposit
of deeds with a Notary. Secondary legal materials, such
as books and journals, were used to provide theoreti-
cal perspectives and support an understanding of legal
politics and workers’ rights.

The statutory approach was used as the main
method, where the Law of the Republic of Indonesia
“On Amendments to Law Number 30 of 2004 Concern-
ing the Position of Notary”?!, Civil Code of the Republic
of Indonesia? and Government Regulation No. 18 “On
Management Rights, Land Rights, Apartment Units
and Land Registration”® were analysed. In addition, a
conceptual approach in this study was used to iden-
tify and define the ideas and basic principles that un-
derlay the formation of the legal norms being studied.
With this approach, the research not only focused on
the content of the regulations but also on the concepts
that underlay the formation of these regulations, such
as justice, legal certainty, and the protection of work-
ers’ rights. This approach described the relationship
between applicable legal norms and the legal objec-
tives that were to be achieved in the context of legal
politics and workers’ rights so that the research results
could provide theoretical and practical contributions
to understanding and developing related legal policies.
The theoretical foundation of this study was based on
G. Radbruch’s (1961) theory, which emphasised legal
certainty as a fundamental objective of law, alongside
justice and expediency. G. Radbruch’s (1961) perspec-
tive on the necessity of clear, accessible, and predict-
able legal norms provided a critical framework for

analysing notarial responsibilities, particularly in
guarding legal documents. The emphasis on stability
and consistency in the application of laws aligned with
the study’s clarification of notarial duties to prevent dis-
putes and enhance trustin the legal system. Thus, theory
underpinned the conceptual approach of this research,
guiding the examination of legal norms related to notar-
ial practices and their role in ensuring legal certainty.

Results and Discussion

The phrase “protecting the interests of related parties”
in the context of depositing a certificate with a notary
must be defined as a form of legal protection provid-
ed to the parties so that no one is harmed due to negli-
gence or abuse of authority. With the deposit of a certif-
icate, the buyer is confident that the certificate will not
be handed over before payment is complete, while the
seller gets certainty that the ownership rights remain
safe until the transaction is completed. This reflects the
strategic role of a notary in creating legal balance in a
sale and purchase agreement.

However, along with the increasing need for notary
services, various challenges regarding legal protection
for notaries. Notaries must account for the limitations
of their authority in storing certificates so that they are
not misused by one party. In addition, the provisions in
the Notary Law*, the obligations of notaries in protect-
ing the interests of related parties are still general and
require further interpretation so as not to cause multi-
ple interpretations in practice. Therefore, research on
the phrase “protecting the interests of related parties”
in depositing certificates with notaries is necessray. No-
taries must obtain legal certainty regarding their lim-
itations and obligations in storing certificates so that
they do not face legal risks in the future. In addition,
this research will also help in providing a deeper un-
derstanding of the role of notaries as protectors of the
legal interests of the parties in land transactions.

With clarity regarding the duties and obligations
of notaries in the context of depositing certificates, a
better legal certainty could be created for all parties
involved in land and other property sales transactions.
This legal certainty will not only protect the interests of
buyers and sellers but will also provide stronger legal
protection for notaries. Therefore, the formulation of
more stringent and comprehensive rules regarding the
responsibilities of notaries in storing certificates is an
urgent need to support a better land law system.

The obligations of a notary are comprehensively
regulated under Notary Law and the Indonesian Notary

! Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

2 Civil Code of the Republic of Indonesia. (1847, April). Retrieved https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

3 Government Regulation of the Republic of Indonesia No. 18 “On Management Rights, Land Rights, Apartment Units and Land Registration”.
(2021, February). Retrieved from https://peraturan.bpk.go.id/Details/161848/pp-no-18-tahun-2021.

* Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
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Code of Ethics!. A notary is entrusted with upholding
integrity and trustworthiness in their professional du-
ties, as mandated by Article 16(1) of the Notary Law?
This requires them to act honestly, impartially, and in-
dependently when dealing with legal documents and
acts, ensuring that the interests of all related parties
are protected. Their role as a public official necessitates
neutrality, preventing conflicts of interest and main-
taining public trust. Furthermore, notaries are prohib-
ited from engaging in self-promotion or advertising, as
stipulated in Article 4 of the Indonesian Notary Code
of Ethics?. This restriction guards the dignity and cred-
ibility of the profession, ensuring that notaries remain
impartial and committed to legal service rather than
personal gain. A crucial responsibility of a notary is
maintaining notary protocols, which involve securely
storing original documents to prevent loss or damage.
This obligation, outlined in Article 16(1) of the Notary
Law, reinforces the importance of record-keeping and
document preservation. Additionally, notaries must
provide copies and extracts of deeds to those with le-
gitimate interests, ensuring transparency in legal doc-
umentation. However, despite this duty to facilitate ac-
cess to legal records, notaries are also bound by strict
confidentiality requirements. They are obligated to
safeguard all information obtained in the course of the
duties, with legally mandated exceptions. This balance
between accessibility and confidentiality reflects the
delicate nature of the notary role in maintaining legal
order. Another fundamental duty of a notary is ensur-
ing that the deeds they draft comply with formal and
material legal provisions. According to Article 16(1) of
the Notary Law*, notaries must meticulously verify that
each deed meets legal standards, thereby safeguarding
the validity of legal transactions. This responsibility ex-
tends to providing comprehensive explanations to the
parties involved, ensuring that they fully understand
the contents and legal consequences of the documents
they sign. By doing so, notaries minimise disputes and
potential legal conflicts. Moreover, they are expected to
reject any requests to draft deeds or perform legal acts
that contravene the law, morality, or public interest,
further emphasising commitment to legal integrity.
Notaries are also required to adhere to profession-
al standards that promote fairness and equal access to
legal services. Article 3 of the Indonesian Notary Code

7 Ibidem, 2014.

Law Journal of the National Academy of Internal Affairs, 15(1), 72-82

Putriet ol. NG

of Ethics® explicitly mandates that notaries provide
services without discrimination based on ethnicity, re-
ligion, race, social class, or background. This ensures
that all individuals receive equitable legal assistance,
reinforcing the principles of justice and impartiality.
Furthermore, notaries are permitted to operate only
within their designated jurisdiction, as stipulated in
Article 18 of the Notary Law. Any violations of this ter-
ritorial restriction may lead to legal sanctions, thereby
maintaining order and accountability in notarial prac-
tice. Lastly, a notary bears full responsibility for the
deeds they draft, ensuring both their content and legal
validity align with the law. Their accountability extends
beyond mere document creation, encompassing the
broader duty of legal compliance and protection of pub-
lic interest. To fulfil this obligation, notaries are expect-
ed to engage in continuous legal education and training,
staying updated with legal developments as required
by Article 16(1) of the Notary Law®. Additionally, strict
adherence to both the Notary Law and the Indonesian
Notary Code of Ethics is imperative, as non-compliance
may result in administrative, criminal, or ethical sanc-
tions. Through these professional obligations, notaries
uphold the integrity of the legal system and reinforce
public confidence in legal transactions.

In civil law practice in Indonesia, notaries are stra-
tegic as public officials who are authorised by law to
make authentic deeds. One of the important functions
of a notary is to receive and store important docu-
ments, including land certificates, which is part of his/
her duties to ensure legal certainty. This is regulated in
Article 16 paragraph (1) letter a of Notary Law.’, which
states that notaries are required to safeguard the in-
terests of parties related to the deeds they make. The
development of the era has made society more aware
of the importance of evidence, this is indicated by the
increasing need for notaries, especially in making au-
thentic deeds. Article 1868 of the Civil Code® defines an
authentic deed as writing whose form is determined by
law and is made before a public official following the
power of attorney held. Authentic deeds, in addition
to being evidence, also protect and verify ownership
rights so that they do not become a problem. Not only
that, but authentic deeds can also function as a legal ba-
sis for an asset that has the rights and obligations of the
owner of the rights (Rahman, 2019).

! Code of Notary Ethics of the Republic of Indonesia. (May, 2015). Retrieved from https://ini.id/uploads/images/image_750x_5bd7a3bde957f.pdf.
2 Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
3 Code of Notary Ethics of the Republic of Indonesia. (May, 2015). Retrieved from https://ini.id/uploads/images/image_750x_5bd7a3bde957f.pdf.
* Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
% Code of Notary Ethics of the Republic of Indonesia. (May, 2015). Retrieved from https://ini.id/uploads/images/image_750x_5bd7a3bde957f.pdf.
¢ Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

8 Civil Code of the Republic of Indonesia. (1847, April). Retrieved https://www.refworld.org/legal/legislation/natlegbod/1847/en/77869.
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Article 1 of the Notary Law! defines a notary as a
professional whose main task is to do deeds and sev-
eral other tasks following the Notary Law and the code
of ethics. A notary is a profession that primarily pro-
vides services to the community related to their prop-
erty, one of which is land. In Indonesia, land is the most
complex thing because it is the source of every aspect of
human life on earth. The problems related to land cur-
rently continue to occur along with the development
and progress of development. Land rights can be ob-
tained through sales transactions, leases etc. According
to Article 1457 of the Civil Code?, buying and selling is
a process conducted by two or more people entering an
agreement to pay and hand over goods that were mutu-
ally agreed upon. The buying and selling process is con-
ducted by any goods transacted including land, if the
land transfer process has been done, the buyer will re-
ceive proof in the form of a certificate of ownership. Ac-
cording to Article 32 Paragraph 1 of Government Reg-
ulation No. 18 of 2021 concerning Management Rights,
Land Rights, Apartment Units and Land Registration?, a
certificate of ownership is a valid proof of physical data
and legal data following the original measurement let-
ter and land book. A certificate does not guarantee that
someone will avoid disputes, but it can minimise the
occurrence of thereof. Moreover, as noted by M. Dolyn-
ska (2023), the process of digitalisation in notarial ac-
tivities is central in land transactions. The Unified State
Electronic Notary System ensures secure registration
and verification of ownership documents, thereby min-
imising disputes related to land ownership. The author
emphasised that although having a certificate does not
guarantee immunity from disputes, it significantly re-
duces their probability via digital technologies and uni-
fied registers, which act as reliable sources of informa-
tion for both buyers and state authorities. Blockchain
technology may be another option for solving the prob-
lems associated with escrow (Yao & Hui, 2021). Instead
of physically storing certificates with a notary, docu-
ments could exist as digital assets on the blockchain
(Dias Menezes et al., 2023). Given the global trends,
there is potential for blockchain to increase transparen-
cy and security in notarial processes. The use of block-
chain in the notary sector can provide immutability of
records, transparency of transactions and process au-
tomation using smart contracts to automatically fulfil
the terms of agreements. All this reduces the need for
physical deposit of certificates with notaries, but as of
2025, such projects have not yet become widespread. In
Sweden and Georgia, where land cadastres are well-de-
veloped and digitised, private blockchains are used as

a complementary technology to support existing regis-
tration systems while maintaining public engagement.
In addition to land management and cadastral services,
Ukraine has introduced a decentralised system of elec-
tronic real estate auctions. In Estonia, it has been incor-
porated into the e-government building system since
2008, completing the overall blockchain public service
system for state digital assets (Park & Noe, 2022).

Before the sale and purchase of land is carried out
before an authorised Land Titles Registrar, the parties
must first make a deed of land sale and purchase agree-
ment before a notary. The sale and purchase agreement
is concluded as there are requirements that were not
met to conduct the sale and purchase process. This
agreement is intended as a preliminary agreement of
the main intention of the parties to transfer land rights
to the parties. According to R. Ramadhani (2022) opin-
ion, sale and purchase agreement is a preliminary
agreement, therefore, a binding sale and purchase
agreement usually contains promises of the parties
that contain terms or conditions that if all such terms
or conditions are fulfilled, the sale and purchase of the
land rights agreed upon in the binding sale and pur-
chase agreement may be completed. The agreement to
bind the sale and purchase of land rights includes an in-
nominate agreement (an unnamed agreement) which is
then purchased. In principle, the agreement for binding
a sale and purchase is subject to the provisions of Arti-
cle 1313 of Book III of the Civil Code* which states that
“An agreement is an agreement by which one or more
persons bind themselves to one or more other persons”.

A certificate of ownership is an important docu-
ment and a vital state document owned by a person.
The certificate of ownership can be issued by a desig-
nated institution, namely the National Land Agency. In
addition to individuals, certificates of ownership can
also be given to legal entities domiciled in the territory
of Indonesia to provide legal certainty and their rights
as users and utilise the land. In addition, the rights ob-
tained are to resell, inherit, grant, transfer or charge.
In the buying and selling process, of course, it begins
with an Agreement. The agreement includes price,
payment procedures, land area and dispute resolution
between the two. Then from this agreement an agree-
ment is born, in this case, the agreement in question
is a land sale and purchase agreement. The agreement
to bind the sale and purchase of land in general in the
practice of contract, often occurs by storing the Land
Rights Certificate related to the deed that is concluded
in front of it, or the Building Rights which is then called
Ownership Rights.

! Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

2 Civil Code of the Republic of Indonesia. (1847, April). Retrieved https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

3 Government Regulation of the Republic of Indonesia No. 18 “On Management Rights, Land Rights, Apartment Units and Land Registration”.
(2021, February). Retrieved from https://peraturan.bpk.go.id/Details/161848/pp-no-18-tahun-2021.

* Civil Code of the Republic of Indonesia. (1847, April). Retrieved https://www.refworld.org/legal/legislation/natlegbod/1847/en/77869.
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This deposit occurs based on an agreement be-
tween the two parties who entered into a land rights
sale and purchase agreement. The storage of this cer-
tificate by a notary is usually to provide a guarantee of
legal certainty to the parties. In this case, the notary
must always fulfil professional mandate and must be
following the Notary’s Professional Code of Conduct.
The notary is obliged to guard the certificate that is
deposited, with a sense of responsibility for the trust
given by the parties who entered into a land rights sale
and purchase agreement and there is no bias towards
one of the parties. As an authorised official, a notary
has a great responsibility to ensure legal certainty in
every legal action taken. Article 16 paragraph (1) letter
a of the Notary Law! stipulates that a notary must act
in a trustworthy, honest, thorough, independent, im-
partial manner, and protect the interests of the parties
involved. Although the Notary Law? does not provide
an explicit definition of the meaning of “trustworthy”
and “protecting the interests of the related parties”,
this principle is an ethical and legal guideline that must
be adhered to by a notary. This principle shows the im-
portance of integrity and neutrality in conducting the
duties of a notary, especially in protecting important
documents entrusted by the parties.

In practice, the trust vested in a notary often mani-
fests through the act of depositing land title certificates.
This process typically occurs following an agreement
between parties, such as in land sale or purchase trans-
actions or preliminary agreements. When the buyer
cannot pay the agreed land price, the land certificate is
frequently deposited with a notary to ensure its safe-
keeping until the transaction is finalised. This high-
lights the notary role as a neutral custodian tasked with
safeguarding documents from potential conflict or mis-
use (Hamda et al., 2021). Depositing certificates with a
notary involves not only legal considerations but also a
significant element of trust among the parties. As a neu-
tral third party, the notary bears the responsibility of
maintaining the security of documents, remaining unbi-
ased, and ensuring the protection of rights of all parties.
In this context, the principle of “protecting the interests
of related parties” forms a vital foundation, which must
be defined to avoid multiple interpretations that could
erode public trust in the notary profession.

The phrase “protecting the interests of related
parties” fundamentally reflects the fiduciary role of a
notary as a guardian of trust. In the context of certifi-
cate deposits, this phrase carries critical legal, ethical,
and professional implications. Notaries are not only
required to ensure the physical safety of documents
but also to consider the legal consequences of breach-
es of trust or conflicts of interest that may harm the
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parties involved. However, the deposit of certificates
is not explicitly stipulated as a legal obligation under
the Notary Law?. Land certificates do not form part of
the notary protocol, such as deed minutes, and thus,
certificate deposits are an additional service devel-
oped through customary practice. Despite this, when
accepting such deposits, the notary remains morally
and legally accountable for ensuring the security and
integrity of documents, acting in a trustworthy man-
ner, and safeguarding the interests of related parties.
Challenges arise from the absence of detailed provi-
sions on the phrase “interests of related parties” with-
in the Notary Law or its implementing regulations.
This regulatory gap creates room for varying inter-
pretations among legal practitioners. Depositing land
certificates with notaries occurs in multiple contexts,
such as sales transactions, inheritance distribution,
or dispute resolution. In such situations, notaries are
expected to act with neutrality and objectivity. How-
ever, instances of misuse or negligence in certificate
deposits can lead to new disputes, such as allegations
of abuse of authority or failure to safeguard interests
of parties (Kamran et al.,, 2024).

One recurring issue is when notaries are perceived
to have failed to protect the interests of related parties
due to negligence, conflicts of interest, or abuse of au-
thority. Such cases not only harm the affected parties
but also damage the credibility of the notary institu-
tion, which is intended to uphold trust within the legal
system. This situation underscores the pressing need
for clearer definitions and regulations on the scope of
“protecting the interests of related parties” in certifi-
cate deposit practices.

The analysis of the phrase “protecting the inter-
ests of related parties” is substantial in the context of
the need to guarantee legal certainty for all parties in-
volved. This is particularly relevant in safeguarding the
rights of parties following the principles of prudence
and trust within civil law. Moreover, this research could
contribute to the development of technical regula-
tions on the procedure for depositing certificates with
notaries. In a broader legal context, this study is also
pertinent to supporting the enhancement of notary
accountability in performing their duties. By defining
the boundaries and scope of notary obligations in pro-
tecting the interests of related parties, it is possible to
achieve a balance between the rights of the parties and
the professional responsibilities of notaries.

From a civil law perspective, an obligation of the
notary to protect the interests of related parties should
be regarded as part of the principles of prudence and
good faith. Notaries bear legal, moral, and ethical re-
sponsibilities to safeguard the rights of parties relying

! Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

2 bidem, 2014.
3 Ibidem, 2014.
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on the entrusted documents. Therefore, all notarial
actions mustadhere to the principle of justice to prevent
future legal uncertainties. The absence of detailed reg-
ulations regarding this phrase also creates the poten-
tial for multiple interpretations in its application. For
instance, the phrase “related parties” in Article 16(1) of
notary law? concerning Notarial Positions include par-
ties explicitly mentioned in the deed and may also in-
volve third parties with legal interests in the document.
Accurate interpretation of this phrase is necessary to
ensure legal certainty, protect the rights of all parties,
and uphold the accountability of notaries in performing
their duties. Addressing this ambiguity is essential to
prevent potential conflicts in practice.

The obligations outlined above emphasise that no-
tary duties include more than administrative functions,
as they are also entrusted with significant moral and
legal responsibilities. Notaries are crucial in ensuring
justice by acting impartially, upholding the integrity of
the legal documents they handle, and protecting the
interests of all parties involved. Their actions must be
guided by a strong sense of ethical duty, as their work
directly impacts the legal rights of individuals and the
stability of legal transactions. Furthermore, notaries
contribute to maintaining public trust in the notarial
profession by demonstrating professionalism, account-
ability, and adherence to the law. These combined ob-
ligations ensure that notarial services remain reliable
and respected, fostering confidence in the legal system.

A notary is a public official governed by notary law.
One of the fundamental principles in the execution of
their duties is the obligation to safeguard the interests
of the related parties, as stipulated in Article 16(1) of
the Notary law.?. This phrase reflects the ethical and
legal responsibility of a notary to act with integrity,
honesty, and impartiality, particularly in circumstanc-
es involving the safekeeping of documents such as land
certificates. However, the interpretation of this phrase
often becomes a topic of discussion, particularly con-
cerning the principle of legal certainty. According to
H. Adjie (2023), the duties and authorities of a notary
are closely related to agreements, actions, and other
formalities that give rise to rights and obligations be-
tween the parties, providing guarantees or evidence
regarding such actions, agreements, and formalities
so that the parties involved can obtain legal certainty.
They must exercise caution to avoid errors in the deed,
as they may be held liable under civil, administrative,
or criminal law.

2 Ibidem, 2014.
3 Ibidem, 2014.

pdf.

The phrase “safeguarding the interests of the rele-
vant parties” can be interpreted as the notary duty to
protect the legal interests of all parties involved in a par-
ticular legal act or document. This includes aspects of
document protection, conflict prevention, and ensuring
fairness among the parties. In the context of safeguard-
ing land certificates, a notary not only physically stores
the document but also bears the responsibility to en-
sure that the document is not misused or used against
any party. The phrase “Safeguarding the interests of the
relevant parties” is a fundamental principle that nota-
ries must adhere to in their role as public officials. This
principle encompasses the obligation to act neutrally,
and fairly, and to ensure that the rights and interests of
all parties involved in a legal act are equally protected.
In this context, a notary acts as a custodian of the trust
placed in them by the parties, whether through the cre-
ation of authentic deeds or in the safekeeping of impor-
tant documents such as land certificates.

Although the meaning of “safeguarding the inter-
ests of the relevant parties” is not explicitly defined in
the Notary Law, it can be defined as the notary respon-
sibility to prevent potential losses or misuse of docu-
ments entrusted to them. Therefore, a notary must en-
sure that every action taken does not harm any party
or violate applicable legal provisions. In fulfilling the
obligations, notaries are required to adhere to princi-
ples of professionalism, as stipulated in Article 16(1)
of the Notary Law®. Among these obligations are in-
tegrity, honesty, diligence, independence, impartiality,
and safeguarding the interests of all concerned parties.
This principle is also reflected in Article 4 of the Code of
Ethics for Indonesian Notaries?, which emphasises that
notaries must carry out their duties with full responsi-
bility and uphold the dignity of the profession.

The obligation to safeguard the interests of rele-
vant parties also includes the duty to act transparently.
Notaries must provide clear and comprehensive ex-
planations to the parties regarding the content, legal
consequences, and impact of the deeds they execute.
This aims to ensure that the parties understand the
implications of their legal actions, thereby avoiding
potential disputes in the future (Fariyansa, 2016). In
addition, notaries must maintain the confidentiality
of information obtained in the course of their duties.
Article 16(1) of the Notary Law® stipulates that nota-
ries must keep confidential the contents of deeds and
all information obtained concerning their creation,
except as otherwise provided by law. This obligation

! Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

* Code of Notary Ethics of the Republic of Indonesia. (May, 2015). Retrieved from https://ini.id /uploads/images/image_750x_5bd7a3bde957f.

5 Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
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is part of the principle of safeguarding the trust of the
parties while ensuring that their legal interests remain
protected. The principle of “safeguarding the interests
of relevant parties” also requires notaries to exercise
care and caution in storing important documents, such
as land certificates. Notaries must ensure that entrust-
ed documents are kept securely, not damaged, lost, or
used for purposes contrary to the interests of parties.
In this regard, notaries bear the responsibility to pro-
vide legal protection for the entrusted document (Ok-
taviany et al., 2022).

G. Radbruch’s (1961) theory identifies legal cer-
tainty as one of the fundamental objectives of the law,
alongside justice and expediency. Legal certainty en-
sures that laws are clear, accessible, and predictable, al-
lowing individuals to understand their rights and obli-
gations and to anticipate the legal consequences of their
actions. According to the author, legal certainty also
demands stability and consistency in the application of
laws to foster trust in the legal system and maintain so-
cietal order. In the context of a notary’s role, particular-
ly regarding the safekeeping of documents such as land
certificates, legal certainty is crucial. However, the ab-
sence of explicit regulations addressing this responsi-
bility creates ambiguity, potentially leading to disputes
and risks for both the notary and the parties involved.
Without clear legal provisions, notaries may face liabil-
ity for loss, damage, or misuse of entrusted documents,
even when acting in good faith. This lack of clarity un-
dermines the principle of legal certainty and increases
the potential for conflicts. G. Radbruch’s (1961) em-
phasised that clear and detailed laws are essential to
prevent disputes, protect the rights of all parties, and
ensure the proper functioning of legal institutions. In
this case, the development of precise rules governing
notarial duties and liabilities would strengthen legal
certainty, reduce the risk of misunderstandings, and
enhance public trust in the legal system.

The safekeeping of land certificates with notaries
often occurs in land sale and purchase transactions,
particularly when the buyer has not yet completed the
payment or when the documents need to be held until
the legal process is finalised. In such situations, the no-
tary acts as a document custodian, serving to prevent
the misuse of documents by any party. This safekeep-
ing has legal implications, as notaries must ensure that
their actions do not violate agreements or cause harm
to any party (Borman, 2019). According to G. Rad-
bruch’s (1961) theory of legal certainty, it is one of the
primary objectives of law, alongside justice and utility.
Legal certainty aims to provide predictability in the
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application of the law so that individuals can under-
stand their rights and obligations.

In the absence of clear regulations regarding the
safekeeping of land certificates, notaries are in a vul-
nerable position due to the lack of legal guidelines pro-
tecting their actions in storing such documents. For in-
stance, in cases of disputes between parties who entrust
certificates or claims from third parties, notaries may be
held liable for losses or misuse of the documents, even
if they have acted following general professional princi-
ples. Research indicates that there are no specific legal
provisions that explicitly regulate the obligation of no-
taries to store or accept the safekeeping of certificates
from parties. The role of notaries under the Notary Law*
is essentially limited to the creation of authentic deeds
and providing certain legal services as requested by the
parties. However, the practice of entrusting certificates
to notaries has become a customary practice in soci-
ety as a means of ensuring the security of documents
and preventing misuse. This practice is based on trust
in notaries as independent and credible public officials.

Nevertheless, this customary practice lacks a clear
legal foundation, creating potential legal issues, such as
the notary’s liability in cases of loss or damage to un-
trusted certificates. This lack of clarity in regulations
can cause legal uncertainty for both notaries and the
parties entrusting their certificates. Therefore, more
specific regulations are needed to govern the authority
and responsibilities of notaries in accepting the safe-
keeping of certificates to provide better legal certain-
ty and protection for all parties. The concept of safe-
keeping, or depositaries, is governed by Articles 1694
to 1739 of the Indonesian Civil Code.?. Safekeeping is
defined as an agreement in which a person hands over
an item to another party who agrees to receive the item
for safekeeping and to return it in the same condition.
Article 1694 states that safekeeping is a legal act involv-
ing trust, wherein the party receiving the item (deposi-
taries) is obligated to safeguard the item with care and
return it as agreed.

In the context of land certificate safekeeping with
notaries, the Civil Code® provides a legal basis to en-
sure that certificates are securely stored and used only
as agreed. However, the notary’s role in safekeeping is
unique because, in addition to being subject to the Civil
Code, notaries also have ethical and professional obliga-
tions under the Notary Law, requiring them to act with
integrity and safeguard the interests of relevant parties
(Wulan et al., 2023). The phrase “safeguarding the in-
terests of relevant parties” in the Notary Law* implies
that notaries, as public officials, must perform their

! Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
2 Civil Code of the Republic of Indonesia. (1847, April). Retrieved https://www.refworld.org/legal/legislation/natlegbod /1847 /en/77869.

3 Ibidem, 1847.

* Law of the Republic of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 Concerning the Position of Notary”. (2014, January).
Retrieved from https://peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
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duties while considering the legal interests of the
parties using their services in a fair, objective, and
professional manner. This includes ensuring that all
documents and information related to the creation of
authentic deeds are thoroughly examined and comply
with applicable legal provisions. Providing addition-
al clarification to Article 16(1)(a) of the Notary Law,
particularly concerning the safekeeping of certificates,
would enhance legal certainty and offer balanced pro-
tection for notaries and the parties concerned.

Conclusions

The obligations of the notary position were regulated in
Article 16 paragraph 1 of the notary law and the notary
code of ethics. One of the obligations is to “protect the
interests of the related parties”. Notaries are responsi-
bility for authenticity of deeds and legal protection for
the parties involved in an agreement. One of the prac-
tices that often occurs in the process of buying and sell-
ing land, houses, apartments, shophouses, and other
properties is the deposit of certificates with a notary.
However, depositing certificates with a notary is not an
obligation that is explicitly regulated in laws and regu-
lations. This practice is more a part of the customs that
have developed in the notary world as a form of protec-
tion for the rights of interested parties.

The ambiguity of the legal norm in the phrase “pro-
tecting the interests of the related parties” in Article 16
paragraph (1) of the notary law was one of the main

ed broadly, leading to the assumption that depositing
certificates is part of the notary obligations. As a result,
notaries do not have adequate legal protection in the
event of a dispute or legal risk related to the deposit of
the certificate. The lack of studies discussing aspects of
notarial law reform causes uncertainty for notaries in
carrying out their duties. Therefore, it is necessary to
conducta clearer and more comprehensive legal reform
regarding the phrase “protecting the interests of related
parties”. With the existence of specific limitations and
classifications regarding the responsibilities of notaries
in the deposit of certificates, legal certainty will be cre-
ated for all parties involved as well as stronger protec-
tion for notaries in carrying out their duties as public
officials. With the existence of stricter regulations, it is
it is possible to provide legal certainty for all parties in-
volved in the sale and purchase transaction and provide
stronger protection for notaries in carrying out their du-
ties as public officials. This legal clarity will also prevent
potential disputes and ensure that the role of notaries
remains following the principles of justice and legal cer-
tainty. Further research on the topic could identify and
codify best practices for notaries working with certifi-
cates of deposit, minimising the potential for disputes.
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AHoTauia

HoTapiycu MaloTbh 060B’s13KH, BUK/Ia/leHi B 3aKOHOaBCTBI i ETMuHOMY Kozekci HoTapiyca. OgHUM i3 Takux
30060B’sI3aHb € 3aXUCT iHTepeciB BiJJOBIJHUX CTOPiH, 1110 MOXKE OXOIJIIOBATH JleNOHYyBaHHS cepTHUdikaTiB.
OpnHak 36epiraHHs cepTHdikaTiB He € MIPSAMOIO YaCTUHOI 060B’sI3KiB HOTapiyca, a BHU/ e 3aC060M 3aXUCTY
iHTepeciB 3arjikaBieHuX cTOpiH. OTXKe, HasiBHAa HOPMAaTUBHA HEBU3HAYEHICTb y MyHKTI «h» yacTuHu 1 cTaTTi 16
3akony «Ilpo HoTapiaT». Y yboMy AoCaiKeHHi 3aCTOCOBAaHO HOPMATUBHO-NIPABOBUH MiJXi/l 3 BAKOPUCTAHHAM
MepBUHHUX, BTOPUHHUX | TPETUHHUX IOPUJUYHUX MaTepiatiB A1 aHai3y Liei Hey3rompkeHocTi. BoHo 6yJ10
cnpsiMoBaHe Ha 3abe3medyeHHs MPaBOBOi BU3HAYEHOCTi 1[0l0 060B’I3Ky HOTapiyca 36epiraTu cBigolTBa.
PesyabTaTy focnifpkeHHA 3acBiJYMIIY, 110 HOTApiyCH He MAlOTb NPAaBOBOr0 3aXUCTY IiJ 4ac NPUUHATTS B
JleTI03UT CBiZIOIITB PO NMPaBO BJIACHOCTI SIK 3ac00y 3axXUCTY iHTepeciB 3alikaBJeHUX 0cib. 3rifHo 3 Teopiero
I'ycraBa Pag6pyxa, Taka cuTyaliss Npu3BOAUTh 0 IPAaBOBOi HEBU3HAYEHOCTI, 1[0 3yMOBJIIOE HEOOXiAHICTD
MpoBeJleHHs MpaBoBoi pedopMu [y 3ab6e3nedeHHsI 3aXUCTy HOTapiyciB i po3’sicHeHHs ixHiX 06O0B’SI3KiB.
BifcyTHiCTb 4iTKMX NPaBOBUX HOPM CTBOPIOE PU3UK JIJI HOTAPIYCiB, OCKIJIBKM BOHU MOXYTb [IOCTaTH Nlepe],
MPaBOBMMHM HACJiJIKaMH, MOINpPHU Te, O Jil0Th A06pOYECHO, 3aXUIAl0YM iHTepecHu 3anydeHux cTopiH. Kpim
TOTO, HEBU3HAYEHICTh MOXe MPU3BECTH [0 HEMOCTiJOBHOTO TJAyMadeHHsI HOTapiaJbHUX 00OB'S3KiB, 110
BIJIMBAE SIK HAa HOTapiyciB, Tak i Ha CTOPOHY, SIKi MOK/IaAAThCA Ha iXHi nocayru. ToMy HE06XiJHO MIPOBECTH
npaBoBYy pedopMy, sika nepeabadasna 6 4iTki mpaBusia 36epiraHHs HOTapiycaMu HOoTapiaJbHUX CBigoTB. Taki
pedopMHU BCTaHOBJIATD YiTKi MexXi A1 AisiibHOCTI HOTapiyciB, 3a6e3nedaTs iX 3aXUCT, BoJHOYac 36epirarouu
ixni mpodeciiiHi 060B’s13kK. KoMniekcHa npaBoBa 6a3a MiJiBUILMTh IPaBOBY BU3HAYEHICTb i rapaHTyBaTHUME,
10 HOTapiycu 3MOXKyTb BUKOHYBATH CBOI 060B’S3KH, He NMOOOIIYNCH TPABOBUX HACJIJKIB, 1[0 3PEIITO0
3a6e3nevYuTh Jo0O6poYeCcHICTb HoTapiasbHOI mpodecii
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Abstract

The purpose of the study was to determine the state of Ukrainian legislation on dual citizenship, compare it
with the provisions of legal acts of Canada and Germany, and identify possible ways to adapt Ukrainian practice
to European norms. For an effective study of the topic, it was important to apply hermeneutical, comparative
and historical methods. The publication highlighted the essence of dual (multiple) citizenship and argues for
the need for its recognition by state governments. It analysed the urgent problem in Ukraine of the spread of
bipatriotism and the relevance of amending the provisions prohibiting dual citizenship. The article examined
the legislation of Ukraine, Germany and Canada on dual citizenship. Based on the results of the study, it for-
mulated a legal definition of the concept of dual citizenship and outlines the positive and negative aspects of
its acquisition. The legal norms regulating bipatriotism are compared. This helped to identify the main ways
of legal regulation of this issue and to formulate recommendations for relevant reforms of the legislation on
citizenship in Ukraine (recognition of dual citizenship by the State, creation of a unified State register of bipa-
triots and their cross-border movement, development of requirements for acquiring citizenship and provisions
on certain restrictions for bipatriots (regarding their participation in the activities of public authorities), etc.).
Importance of ensuring effective legal regulation of dual citizenship in Ukraine as a key element of integration
into the global world is substantiated

Keywords:
legal act; citizenship; bipatriotism; multipatriotism; human rights and freedoms

Introduction

The matter of dual citizenship has gained particular rel-
evance in Ukraine due to the evolving legal landscape,
geopolitical shifts, and increased mobility of its citi-
zens. Under martial law, the growing discourse on dual
citizenship at the national level reflects citizens’ aspi-
rations for greater stability and security. With a signifi-
cant number of Ukrainians forced to leave the country,
introducing dual citizenship would not only bolster the

Article’s History:

Received: 26.11.2024
Revised: 24.02.2025
Accepted: 25.03.2025

Suggest Citation:

legal standing of these individuals and protect their in-
terests but also promote a more cohesive and integrat-
ed society. Research on dual citizenship contributes to
the advancement of legal science and underscores the
necessity of an adaptive legal framework that aligns
with evolving societal norms and international rela-
tions. A comparative analysis of Ukraine’s experience
alongside that of Germany and Canada could enhance
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the relevance and efficacy of legal systems in address-
ing contemporary dual citizenship issues.

V. Bereziuk (2024) examined the potential conse-
quences oflegally permitting dual citizenship in Ukraine.
His analysis highlighted potential benefits for the state,
such as increased national engagement of Ukrainians
abroad and the retention of citizenship for those dis-
placed by the armed conflict. However, author also iden-
tified significant risks, particularly concerning national
security and legal conflicts under the current citizen-
ship framework. Author emphasised the importance of
a balanced approach, advocating for public discussions
and constitutional clarifications (particularly regarding
Article 4 of the Constitution of Ukraine!, which stipu-
lates that Ukrainian citizens may hold only Ukrainian cit-
izenship). V. Bereziuk (2024) recommended resolving
these issues before implementing legislative changes.

In a parallel study, Y.B. Kliuchkovskyi (2024) ex-
plored the current status and future prospects of
Ukraine’s citizenship laws, particularly in the context of
post-war reconstruction. Author examined the key con-
stitutional provisions regulating citizenship, referenc-
ing the Law of Ukraine No. 2235-III “On Citizenship of
Ukraine”? and the Constitution of Ukraine. Researcher
pointed out that the current legal framework lacks clear
regulations on dual citizenship, despite its increasing
relevance. Researcher advocated for reforms that align
Ukrainian legislation with global trends, emphasising
the advantages of dual citizenship for both individu-
als and the state. LV.A. Orsel (2024) investigated the
relationship between dual citizenship and immigrant
integration, focusing on naturalisation rates. Drawing
on the experiences of Sweden and the Netherlands, au-
thor observed that legislative changes permitting dual
citizenship positively influenced immigrants’ decisions
to naturalise. Y.B. Kliuchkovskyi (2024) posited that
allowing dual citizenship significantly boosts naturali-
sation rates, particularly among immigrants from less
developed countries, while restrictive policies hinder
societal integration. The findings suggest that adopting
more open citizenship policies could foster greater im-
migrant integration.

PJ. Spiro (2024) analysed the global dynamics of
dual citizenship, highlighting its recognition in many
states while noting opposition from countries like Chi-
na, Iran, and India. Author observed that the rise in
states permitting dual citizenship occurred without
coordinated international efforts, driven instead by
the increasing prevalence of bipatrism among individ-
uals seeking to maintain ties with multiple countries.
PJ. Spiro (2024) noted that states recognising dual
citizenship are often motivated by economic and so-
cial considerations, and international law grants them

the autonomy to establish citizenship policies. Finally,
L. van der Baaren (2024) developed a methodology
for systematically comparing citizenship laws across
legal systems. Author introduced the concept of “dual
implementation”, which demonstrates how one state’s
application of citizenship laws can depend on interpre-
tations adopted in other states. This interdependence
arises from differing political, legal, and cultural con-
texts, leading to varying practical outcomes in the en-
forcement of citizenship laws.

Despite the increasing relevance of dual citizenship
in Ukraine, previous studies have primarily concentrat-
ed on theoretical aspects. As a result, practical applica-
tions of other countries’ experiences and existing legis-
lative gaps have received insufficient attention. Notably,
there is a lack of comprehensive research analysing
the experiences of countries with well-developed dual
citizenship legislation and evaluating the potential for
adapting these practices to Ukraine. The purpose of this
study was to examine the legislative frameworks of Ger-
many and Canada concerning dual citizenship and to ex-
plore opportunities for incorporating such norms into
potential reforms of Ukraine’s dual citizenship legisla-
tion. The main objectives of the study were as follows:

1) to define the concept of dual (or multiple) citi-
zenship and assess its legal regulation in Ukraine;

2) to analyse the legislative provisions on dual citi-
zenship in Germany and Canada;

3)to compare the current legal frameworks of
Ukraine, Germany, and Canada on this issue, identifying
potential reforms for Ukraine based on the experiences
of the two other states.

Materials and Methods

The study employed several methods of scientific in-
quiry, including hermeneutic, terminological, com-
parative, and historical approaches. The hermeneutic
method was utilised to interpret and analyse the regu-
latory legal acts of Ukraine, Germany, and Canada accu-
rately and comprehensively. The terminological meth-
od was applied to investigate the concept and essence
of Ukrainian citizenship, as well as dual and multiple
citizenship. A prominent role among the theoretical
methods and research techniques was played by the
comparative method. This approach involved a direct
comparison of the regulatory legal acts of Ukraine, Ger-
many, and Canada, chosen for their distinct approaches
to recognising multiple citizenships (in Ukraine, dual
citizenship is not recognised; in Germany, reforms have
permitted citizens to hold citizenship in other coun-
tries; and in Canada, dual citizenship has been recog-
nised and protected for several decades). By analysing
these three fundamentally different approaches and

! ConstitutionofUkraine.(1996,]June).Retrieved fromhttps://zakon.rada.gov.ua/laws/show/en/254%D0%BA/96-%D0%B2%D1%80#Text.
2 Law of Ukraine No. 2235-III “On Citizenship of Ukraine”. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/en/2235-

14#Text.
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their effectiveness, the study assessed the feasibility of
citizenship reforms in Ukraine.

The comparison included examining the content of
citizenship, the grounds and procedures for acquiring
dual citizenship, and potential reforms to the regulato-
ry framework on this issue. The comparative analysis
also identified potential amendments to Ukrainian leg-
islation by leveraging the experiences of Germany and
Canada. It revealed significant differences in the legal
approaches to dual citizenship and their implications
for an individual’s legal status.

The study of the legal regulation of dual citizenship
in Germany and Canada was significantly informed by
an analysis of key legislative acts in these countries,
including: German Citizenship Act' (StAG); Basic Law
for the Federal Republic of Germany?; Act on the Mod-
ernisation of Citizenship Law?® (StARModG); German In-
come Tax Act* (EStG); Citizenship Act’; Income Tax Act®;
and An Act to amend the Citizenship Act’. For Ukraine,
the research focused on analysing the provisions of
domestic legal documents concerning the concept and
content of citizenship, the recognition of dual citizen-
ship by Ukraine, and the potential introduction of dual
citizenship in Ukrainian law. The analysed legislative
acts included: the Law of Ukraine No. 2235-I1I “On Citi-
zenship of Ukraine”?; the Constitution of Ukraine’; Draft
Law No. 4142-1X “On Amendments to Certain Laws of
Ukraine on Ensuring the Realisation of the Right to
Acquire and Retain Ukrainian Citizenship”!’; the Law
of Ukraine No. 1135-IX “On the All-Ukrainian Referen-
dum”'!; and the European Convention on Citizenship!2

Using the historical method, the research traced
the evolution of the regulatory frameworks for dual
citizenship in Germany, Canada, and Ukraine. This ap-
proach not only highlighted legislative changes but
also clarified the conditions under which these chang-
es occurred. This analysis is particularly relevant for
dual citizenship, as its legal regulation has undergone

gg.html.
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significant transformations influenced by political, eco-
nomic, and social factors.

Results

Legal regulation of dual citizenship in Ukraine. Ac-
cording to paragraph A of Article 2 of the European
Convention on Citizenship'3, the concept of citizenship
refers to the legal relationship between a state and an
individual, without regard to the individual’s ethnic
origin. Similarly, paragraph 1 of Article 1 of the Law
of Ukraine No. 2235-II On Citizenship of Ukraine!*
defines Ukrainian citizenship as the legal relationship
between an individual and the Ukrainian state, estab-
lishing mutual rights and obligations.

The legal regulation of dual citizenship in Ukraine
remains ambiguous, as Ukrainian legislation does not
explicitly prohibit its existence. This ambiguity extends
to the broader concept of multiple citizenship, which
refers to individuals holding more than one citizen-
ship. Article 4 of the Constitution of Ukraine estab-
lishes the principle of single citizenship and provides
that the conditions for acquiring and terminating cit-
izenship are determined by national legislation. Para-
graph 1 of Article 2 of the Law of Ukraine No. 2235-I11**
offers further clarification, stipulating that Ukrainian
citizenship precludes the recognition of any other cit-
izenship within the territory of Ukraine. Specifically, if
a Ukrainian citizen acquires another citizenship, only
Ukrainian citizenship is recognised by the state. Simi-
larly, a foreigner who becomes a Ukrainian citizen will
be regarded exclusively as a Ukrainian citizen in their
legal relations with the state. This suggests that while
a Ukrainian citizen may hold another citizenship, it
will not be recognised by Ukraine (Kushnir et al, 2021;
Kalynovskyi, 2023). National legislation, therefore,
frames citizenship as a legal relationship between the
state and the individual, but it provides detailed clarifi-
cation only regarding the state’s perspective (Article 2

! German Citizenship Act (StAG). (1913, July). Retrieved from https://www.gesetze-im-internet.de/stag/BJNR005830913.html.
2 Basic Law for the Federal Republic of Germany. (1949, May). Retrieved from https://www.gesetze-im-internet.de/englisch_gg/englisch_

3 Act on the Modernisation of Citizenship Law of Germany (StARModG). (2024, March). Retrieved from https://dip.bundestag.de/vorgang/
gesetz-zur-modernisierung-des-staatsangeh%C3%B6rigkeitsrechts-starmodg/303313.

*Income Tax Act of Germany (EStG). (1934, October). Retrieved from https://www.gesetze-im-internet.de/estg/.

® Citizenship Act of Canada. (1985, March). Retrieved from https://laws-lois.justice.gc.ca/eng/acts/c-29 /page-1.html#h-81636.

¢ Income Tax Act of Canada. (1985). Retrieved from https://laws-lois.justice.gc.ca/eng/acts/i-3.3/.

7An Act to amend the Citizenship Act. (2008, April). Retrieved from https://laws-lois.justice.gc.ca/eng/annualstatutes/2008_14/page-1.
html.

8 Law of Ukraine No. 2235-III “On Citizenship of Ukraine”. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/en/2235-
14#Text.

? Constitution of Ukraine.(1996,June).Retrieved fromhttps://zakon.rada.gov.ua/laws/show/en/254%D0%BA/96-%D0%B2%D1%80#Text.
1 Draft Law No. 4142-IX “On Amendments to Certain Laws of Ukraine on Ensuring the Realisation of the Right to Acquire and Retain Ukrainian
Citizenship”. (2024, August). Retrieved from https://itd.rada.gov.ua/billinfo/Bills/Card/44687.

Law of Ukraine No. 1135-IX “On the All-Ukrainian Referendum”. (2023, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/1135-20#Text.

12 European Convention on Citizenship. (1997, November). Retrieved from https://zakon.rada.gov.ua/laws/show/994_004#Text.

13 Ibidem, 1997.

* Law of Ukraine No. 2235-III “On Citizenship of Ukraine”. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/en/2235-
14#Text.

15 Ibidem, 2001.
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of the Law). The individual’s rights or restrictions in
holding another citizenship are not explicitly addressed
in Ukrainian legal acts, effectively leaving the door open
for additional citizenships to coexist under other legal
systems. The principle of single citizenship in Ukraine
emphasises the unitary nature of the state rather than
explicitly prohibiting multiple citizenships (Kovalevs-
ka, 2024; Tomkina, 2024).

Given the concept and principle of single citizen-
ship in Ukraine, Ukrainian legislation does not explicitly
recognise the concepts of dual (or multiple) citizenship
or bipatridism, resulting in legal uncertainty regarding
their regulation. However, in compliance with its ob-
ligations under the European Convention on Citizen-
ship!, Ukraine has accepted the definitions established
by the Convention. The Convention defines multiple cit-
izenship as the simultaneous possession of citizenships
from more than two states, which also encompasses
dual citizenship (holding citizenships of two states)
(Fenych, 2024). Article 14 of the European Convention
specifies circumstances under which a person may hold
multiple citizenships, including: 1) At birth, when a
child acquires multiple citizenships simultaneously, the
state must allow the individual to retain these citizen-
ships. 2) Upon the automatic acquisition of citizenship
resulting from marriage to a citizen of another state.
These provisions are applicable to Ukraine. However,
under Ukrainian law, individuals with multiple citizen-
ships are recognised exclusively as Ukrainian citizens
within the legal framework of Ukraine (Cherepenko &
Kostenko, 2024). The concept of dual citizenship, also
referred to as bipatridism, involves an individual acquir-
ing citizenship of two states, thus becoming a bipatrid.

Part 1 of Article 19 of the Law of Ukraine No. 2235-
I11% specifies that Ukrainian citizenship is lost if a person
voluntarily acquires the citizenship of another state.
This provision applies only to individuals who have
reached the age of 18. Furthermore, the Article outlines
specific circumstances where voluntariness is not con-
sidered present, thereby exempting individuals from
losing their Ukrainian citizenship. These circumstances
include: multiple citizenship at birth, when an individu-
al acquires citizenships of several states simultaneously
at birth; adoption, when a child with Ukrainian citizen-
ship is adopted by citizens of another state; automatic
acquisition through marriage, when citizenship of an-
other state is automatically acquired due to marriage
with a citizen of that state; automatic acquisition at
adulthood, when an individual automatically acquires
the citizenship of another state upon reaching the age
of majority, provided there is no supporting document

confirming the existence of foreign citizenship. Part 2
of Article 19 stipulates that Ukrainian citizenship will
also be revoked if it was obtained through fraudulent
means, such as the forgery of documents. Part 3 adds
that citizenship may be lost if a Ukrainian citizen volun-
tarily joins the military service of a foreign state, except
when this service is considered a military obligation or
alternative service under the laws of the foreign state.
The primary challenge in the legal regulation of
dual citizenship in Ukraine lies in the absence of provi-
sions for monitoring whether a Ukrainian citizen holds
citizenship of another state. This gap makes it virtually
impossible to identify cases of dual citizenship, enables
individuals to avoid liability for failing to disclose such
citizenship, and significantly limits the potential for re-
voking Ukrainian citizenship. Consequently, a Ukrainian
citizen can acquire the citizenship of another state, and
even if this is discovered by state authorities, the likeli-
hood oflosing Ukrainian citizenship remains low due to
the procedural complexity involved (Derevyanko, 2024).
To address these challenges, the development of an
effective regulatory and legal framework for dual and
multiple citizenship is crucial for Ukraine. In 2024, the
President of Ukraine proposed amendments to Draft
Law No. 4142-1X3. These amendments aimed to facili-
tate the return of Ukrainian citizens who were forced to
relocate to other countries due to the full-scale invasion.
Specifically, they addressed cases where Ukrainian citi-
zens acquired foreign citizenship to gain greater protec-
tion during the war, thereby encouraging their reinte-
gration into Ukraine. An additional objective of the Draft
Law was to simplify the process of obtaining Ukrainian
citizenship for specific categories of individuals, there-
by addressing broader citizenship issues in Ukraine.
Draft Law No. 4142-IX* introduces provisions for
multiple citizenship under specific circumstances, in-
cluding: 1) the simultaneous acquisition of Ukrainian
citizenship and the citizenship of another state at birth;
2) acquisition of a foreign citizenship by a Ukrainian
child as a result of adoption by foreign parents; 3) ac-
quisition of foreign citizenship by a Ukrainian citizen
through marriage to a foreign national; 4) automatic ac-
quisition of another citizenship by an adult Ukrainian
citizen based on the laws of the foreign state, provided
that the individual has not timely obtained a document
certifying their belonging to that state; 5) acquisition
of Ukrainian citizenship by a foreign national through
a simplified procedure (as outlined in Article 101 of
the Draft Law), provided they are a citizen of a state in-
cluded in the category of countries whose citizens are
eligible for this procedure; 6) cases where a Ukrainian

! European Convention on Citizenship. (1997, November). Retrieved from https://zakon.rada.gov.ua/laws/show/994_004#Text.
2 Law of Ukraine No. 2235-III “On Citizenship of Ukraine”. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/en/2235-

14#Text.

3 Draft Law No. 4142-1X “On Amendments to Certain Laws of Ukraine on Ensuring the Realisation of the Right to Acquire and Retain Ukrainian
Citizenship”. (2024, August). Retrieved from https://itd.rada.gov.ua/billinfo/Bills/Card/44687.

*Ibidem, 2024.
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citizen also holds citizenship of a state included in the
category of countries eligible for the simplified proce-
dure of obtaining Ukrainian citizenship (Who will be
eligible for multiple citizenship..., 2024).

Additional amendments to Draft Law No. 4142-1X*
include the removal of the provision allowing individu-
als to acquire Ukrainian citizenship based solely on the
prior residence of their relatives in Ukraine. Citizenship
will now be granted only if such relatives were not only
residents but also born in Ukraine. Furthermore, the
Draft Law eliminates the option for individuals with
temporary residence permits to apply for Ukrainian
citizenship. Previously, this provision allowed individu-
als who had resided in Ukraine for five years to qualify.
The proposal also includes the introduction of manda-
tory language examinations for citizenship applicants.
However, this requirement will not apply to individuals
obtaining citizenship through the simplified procedure
(Zatulko, 2024).

Despite proposals to expand Ukrainian citizenship
legislation by simplifying the acquisition process and
recognising dual citizenship, such draft laws remain
illegal under the current legal framework of Ukraine.
Most notably, these proposals violate Article 4 of the
Civil Code? which stipulates the principle of single citi-
zenship in Ukraine. Consequently, the adoption of Draft
Law No. 4142-1X would necessitate amendments to the
Civil Code and other legislative acts governing citizen-
ship. This requirement presents a significant legal chal-
lenge: under Article 17 of the Law of Ukraine No. 1135-
IX “On the All-Ukrainian Referendum”?, amendments
to Sections I, 111, and XIII of the Civil Code require the
approval of an all-Ukrainian referendum. However,
holding such a referendum is prohibited during martial
law, as stipulated in Part 1 of Article 20 of the same law.
Therefore, during martial law, state authorities are un-
able to adopt projects requiring constitutional amend-
ments. Furthermore, similar proposals have faced con-
stitutional scrutiny in the past. For instance, two draft
laws submitted by the President in 2021 and January
2024 were not adopted due to their incompatibility
with the current legal framework (Katsimon, 2024).
The legal regulation of citizenship in Ukraine undeni-
ably requires substantial reforms to both simplify citi-
zenship acquisition procedures and permit dual citizen-
ship. While the proposed Draft Law has the potential

show/1135-20#Text.
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to enhance the state’s legal framework, any progress in
this direction depends on the cessation of martial law.

Dual citizenship legislation in Germany and
Canada. The primary legal acts regulating citizenship
in Germany StAG* (Citizenship Act) and the Basic Law
for the Federal Republic of Germany®, which serves as
the country’s constitution. Notably, Article 16 of the Ba-
sic Law stipulates that a citizen of the Federal Repub-
lic of Germany cannot be deprived of their citizenship
except under circumstances explicitly provided for by
law. If such deprivation occurs against the individual’s
will, authorities must ensure that the person does not
become stateless.

Until June 2024, German legislation strictly prohib-
ited dual or multiple citizenship. However, systematic
amendments to the German Citizenship Act (StAG)°
have eliminated this prohibition. Since 2007, citizens of
EU member states and Switzerland who naturalised in
Germany were permitted to hold multiple citizenships.
Moreover, as of June 27, 2024, with the entry into force
of StARModG’, individuals from any country who natu-
ralise in Germany are allowed to acquire multiple citi-
zenship. Prospective applicants for multiple citizenship
are advised to confirm that the laws of their country of
origin also permit multiple citizenship to avoid legal
conflicts (Federal Foreign Office, 2024). A significant
factor that facilitates Germany’s adoption of multiple
citizenship reforms is the absence of a constitution-
al provision similar to Article 4 of the Ukrainian Civil
Code®, which enforces the principle of single citizen-
ship. This absence in Germany’s Basic Law significantly
simplifies the process of reforming the legal framework
concerning multiple citizenship.

The main changes to German citizenship legislation
include the following: 1) German citizens who volun-
tarily acquire the citizenship of another state will no
longer lose their German citizenship, as was previously
the case; 2) The provision requiring German citizens
with multiple citizenships to choose a single citizen-
ship upon reaching the age of 21 has been removed;
3) The process of being released from German citi-
zenship upon naturalisation in another state has been
abolished. Previously, individuals seeking naturalisa-
tion elsewhere had to apply for release from German
citizenship, which was contingent on confirmation
of naturalisation by the other state (Article 26, StAG®,

! Draft Law No. 4142-1X “On Amendments to Certain Laws of Ukraine on Ensuring the Realisation of the Right to Acquire and Retain Ukrainian
Citizenship”. (2024, August). Retrieved from https://itd.rada.gov.ua/billinfo/Bills/Card/44687.

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

3Law of Ukraine No. 1135-IX “On the All-Ukrainian Referendum”. (2021, January). Retrieved from https://zakon.rada.gov.ua/laws/

* German Citizenship Act (StAG). (1913, July). Retrieved from https://www.gesetze-im-internet.de/stag/BJNR005830913.html.

% Basic Law for the Federal Republic of Germany. (1949, May). Retrieved from https://surlli/jxuvxc.

¢ German Citizenship Act (StAG). (1913, July). Retrieved from https://www.gesetze-im-internet.de/stag/BJNR005830913.html.

7 Act on the Modernisation of Citizenship Law of Germany (StARModG). (2024, March). Retrieved from https://dip.bundestag.de/vorgang/
gesetz-zur-modernisierung-des-staatsangeh%C3%B6rigkeitsrechts-starmodg/303313.

8 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

? German Citizenship Act (StAG). (1913, July). Retrieved from https://www.gesetze-im-internet.de/stag/BJNR005830913.html.
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Release from German citizenship, 2024); 4) Individuals
acquiring German citizenship are no longer required to
renounce their previous citizenship (Articles 13 and 14,
StAG). This change formally allows multiple citizenship
in Germany (Faster naturalisation under stricter con-
ditions, 2024); 5) A child born in Germany to foreign
parents will automatically receive German citizenship
if one parent has legally resided in Germany for over
five years and holds a permanent residence permit;
6) Instead of requiring integration into German society,
specific disqualifying conditions have been established.
These include cases involving polygamy, disregard for
gender equality, racism, anti-Semitism, and other inhu-
mane actions that contradict German law and the prin-
ciple of protecting human dignity; 7) For former migrant
workers, oral proficiency in German will suffice for nat-
uralisation, eliminating the need for a formal language
test. In exceptional cases, the requirement for sufficient
German knowledge may be waived entirely in favour of
basic oral proficiency; 8) An accelerated and digitalised
procedure for security checks has been introduced, ac-
companied by an expanded range of authorised bodies
for consultations with security authorities (Faster nat-
uralisation under stricter conditions, 2024).
StARModG!' introduced significant changes to the
naturalisation process in Germany - in the future, Ger-
man citizenship can be obtained through the standard
procedure after five years of residence in the country,
rather than the previous eight years, provided all other
requirements are met. These requirements include: the
ability to provide for one’s own financial needs, as well as
proficiency in German language ata minimum level of B1
according to the Common European Framework of Ref-
erence for Languages. Additionally, candidates for Ger-
man citizenship must commit to the principles of a free
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democratic system and acknowledge Germany’s his-
torical responsibility for the establishment and conse-
quences of the inhumane National Socialist regime. This
acknowledgment particularly emphasises the impor-
tance of protecting Jewishlife as part of Germany’s histor-
ical accountability (Many have been waiting for..., 2024).

The reform allowing multiple citizenship in Ger-
many not only enhanced the existing legal framework
governing citizenship but also fostered stronger in-
tegration processes within the country. However, the
establishment and regulation of multiple citizenship in
Germany present both advantages and challenges. The
primary benefit of allowing multiple citizenship is its
potential to enhance integration. Migrants can maintain
a meaningful connection with their country of origin by
retaining their original citizenship, which reinforces
their cultural identity and sense of belonging. This dual
connection facilitates their integration into German so-
ciety while preserving ties to their homeland. Further-
more, multiple citizenship simplifies international mo-
bility and provides access to rights and services across
different countries. This aspect is particularly advan-
tageous for professionals and students, who benefit
from increased opportunities and flexibility. Despite
these advantages, concerns about loyalty to the new
homeland have been raised. Critics argue that holding
multiple citizenships may lead to conflicts of interest
or divided loyalties. Additionally, administrative and
legal complications can arise in the international con-
text. For instance, differences in the legal systems of the
countries of citizenship may create uncertainty about
which laws should apply in specific situations. This is
particularly relevant in areas such as tax obligations,
military service, and inheritance procedures, which of-
ten vary depending on citizenship (Fig. 1).
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Figure 1. Number of naturalised persons for the period of 2004-2023 in Germany (before reforms)
Source: created by the author based on Naturalisations in 2023: Record high of the last 20 years! (2024)

To assess the effectiveness of the reforms, it is
essential to analyse statistics that track the number
of individuals acquiring citizenship in Germany. For

example, figure 1 presents data on naturalised individ-
uals from 2004 to 2023, a period preceding the imple-
mentation of the recent legislative reforms. According

I ! Act on the Modernisation of Citizenship Law of Germany (StARModG). (2024, March). Retrieved from https://dip.bundestag.de/vorgang/
gesetz-zur-modernisierung-des-staatsangeh%C3%B6rigkeitsrechts-starmodg/303313.
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to statistics from 2022 and 2023, the number of nat-
uralised individuals has increased significantly over
the past two decades, peaking at 200,000 in 2023. This
growth reflects a consistent upward trend in citizen-
ship acquisition in recent years. With the introduction
of reforms aimed at further facilitating naturalisation
and attracting more applicants, this trend is expected to
continue (Naturalisations in 2023..., 2024). A compar-
ative example is Canada, a country that also recognises
and effectively regulates dual citizenship. The primary
legal framework governing this issue in Canada is the
Citizenship Act!, which explicitly permits multiple cit-
izenship. Under this Act, individuals can acquire the
citizenship of another country without forfeiting their
Canadian citizenship.

Section 3, Part 1 of the Citizenship Act? stipulates
that individuals born in Canada automatically acquire
Canadian citizenship, irrespective of their parents’ cit-
izenship. This provision also extends to children born
abroad to Canadian parents, allowing them to inherit
Canadian citizenship by descent. Consequently, such
children may hold dual citizenship, provided the oth-
er state also recognises this right. However, this right
to citizenship by descent is limited to the first genera-
tion born outside Canada. Specifically, if a person born
abroad to a Canadian citizen has children outside Cana-
da, those children will not automatically acquire Cana-
dian citizenship unless one of their parents was born in
Canada (Singer, 2024).

Another pathway to obtaining dual citizenship
in Canada is through naturalisation, where a foreign
national acquires Canadian citizenship. The main re-
quirements for naturalisation are outlined in Article 6,
Part 1 of the Citizenship Act® and include the follow-
ing: 1) applicants must have resided in Canada for at
least three of the last five years prior to submitting
their application, demonstrating their commitment
to living in the country; 2) applicants must meet the
requirements set out in the Income Tax Act?, includ-
ing filing income tax declarations for three tax years
within the qualifying period; 3) applicants must be at
least 18 years old to submit their own application. Mi-
nors must be included in their parents’ applications;
4) individuals aged 18 to 55 applying for citizenship
must demonstrate knowledge of one of Canada’s offi-
cial languages (English or French); 5) applicants must
show sufficient familiarity with Canadian history, val-
ues, and the rights and responsibilities of citizenship,
and must be able to communicate this understanding
in an official language; 6) the applicant must not be
subject to a deportation order or have any ongoing ap-
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plication under Section 20 of the Citizenship Act sub-
mitted by the Governor in Council.

A significant advancement in the legal regulation
of dual citizenship in Canada was the development
and proposal of the An Act to amend the Citizenship
Act®. The primary objective of this Act is to expand the
grounds for acquiring Canadian citizenship, particu-
larly in cases of citizenship by descent. The An Act to
amend the Citizenship Act introduces provisions al-
lowing individuals born abroad to one parent who is a
Canadian citizen - but who was also born in another
country - to acquire Canadian citizenship prior to the
Act’s entry into force. Additionally, it permits children
born outside Canada and adopted by a Canadian parent
to acquire Canadian citizenship, provided the adoption
occurs within the first generation. A crucial condition
for acquiring citizenship under these circumstances is
that one of the Canadian parents must have resided in
Canada for at least 1,095 days (three years) prior to the
birth or adoption of the child. Without meeting this res-
idency requirement, the child will not be eligible for Ca-
nadian citizenship. Moreover, An Act to amend the Cit-
izenship Act addresses the restoration of citizenship to
individuals known as “lost Canadians”, who either lost
or were unable to acquire citizenship due to outdated
provisions in earlier citizenship legislation. This resto-
ration also extends to their descendants born abroad in
the second and subsequent generations (Government
of Canada, 2024).

Canadian citizens with dual citizenship enjoy nu-
merous rights and benefits that foster personal develop-
ment and expand professional opportunities (Abu-La-
ban, 2023). One notable advantage is the right to vote in
elections in both countries of citizenship, enabling these
individuals to participate actively in the democratic pro-
cesses of both nations. Another key benefit is access to
social services in both countries, such as healthcare, ed-
ucation, and other government programs. This dual ac-
cess ensures a higher level of security and convenience
for individuals with dual citizenship. Additionally, dual
citizens experience greater ease in international mobil-
ity. They can travel between the two countries without
significant barriers, often benefiting from simplified
visa procedures or the ability to stay in their country of
citizenship for extended periods without requiring spe-
cial permits. Economically, dual citizens, or bipatrids,
enjoy the ability to own property and conduct business
within the legal frameworks of both countries. This
dual access opens up broader economic opportunities,
provides financial flexibility, and facilitates cross-bor-
der investments and entrepreneurship (Singer, 2024).

! Citizenship Act of Canada. (1985, March). Retrieved from https://laws-lois.justice.gc.ca/eng/acts/c-29/page-1.html#h-81636.

2 Ibidem, 1985.
3 Ibidem, 1985.

*Income Tax Act of Canada. (1985). Retrieved from https://laws-lois.justice.gc.ca/eng/acts/i-3.3/.
% An Act to Amend the Citizenship Act of Canada. (2008, April). Retrieved from https://laws-lois.justice.gc.ca/eng/annualstatutes/2008_14/

page-1.html.
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Dual citizenship also entails specific obligations
that must be carefully managed. One key responsibil-
ity is adherence to the laws of both countries, includ-
ing tax compliance. This often requires dual citizens to
fulfil tax obligations in both jurisdictions, potentially
resulting in double taxation. In such cases, internation-
al agreements or solutions, such as tax treaties, may
help mitigate the financial burden. Additionally, dual
citizens must be mindful of travel regulations, particu-
larly regarding the use of passports. They are typically
required to use the appropriate passport when enter-
ing or exiting each country of citizenship. Legal con-
flicts can also arise from differing national laws on civic
duties, such as military service or other obligations.
This underscores the importance of thoroughly under-
standing the legal requirements in both jurisdictions to
avoid potential issues. While dual citizenship in Canada
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provides significant advantages, it also requires careful
navigation of rights and responsibilities across multiple
legal systems (Dual citizenship Canada..., 2024).

Figure 2 presents statistics on the number of natu-
ralised persons in Canada from 2011 to 2022. The data
indicate a significant surge in citizenship acquisitions
in 2022, marking a notable increase compared to the
previous 11 years. In 2023, the number of naturalised
persons decreased slightly but remained substantial at
354,000-154,000 more than in Germany for the same
year. In 2024, during the first quarter, 121,758 indi-
viduals were naturalised, followed by an additional
134,138 in the second quarter. These figures highlight
the ongoing effectiveness of Canada’s approach to citi-
zenship policies, underscoring its ability to attract and
integrate new citizens successfully (Canada’s popula-
tion estimates..., 2024).
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Figure 2. Naturalised persons in Canada for the period of 2011-2022
Source: created by the author based on Canada’s population estimates, first quarter 2024 (2024)

In comparing naturalisation statistics for 2023,
both Canada and Germany demonstrated a growing
trend in naturalised citizens. However, Canada’s signif-
icant advantage over Germany lies in its explicit policy
allowing naturalised individuals to retain the citizen-
ship of their country of origin, which has contributed to
its higher naturalisation rates.

Despite the steady increase in the number of nat-
uralised citizens, dual citizenship raises social issues,
particularly concerning inequality within society
(Schweers, 2024). Inequities may arise between dual
citizens (bipatrids) and individuals with sole Cana-
dian citizenship, and vice versa. These disparities are
especially pronounced when one country involved in
dual citizenship arrangements has a more advanced
socio-economic system than the other. Such inequal-
ities can manifest in several domains, including em-
ployment, access to public services, education, political
activity, etc. For instance, when one country imposes
stricter requirements for community service or mili-
tary service, dual citizens may encounter conflicting

obligations that can be difficult or even impossible to
reconcile (Khan, 2021; Christou et al, 2022). On the
one hand, dual citizenship fosters equality in political
participation. Dual citizens in Canada enjoy the same
rights as sole Canadian citizens, including eligibility
for civil service and political positions, such as mem-
bership in parliament. On the other hand, dual citizen-
ship significantly influences social interaction and in-
tegration. Dual citizens bring diverse experiences and
perspectives from multiple countries, enriching cultur-
al diversity and promoting a more pluralistic societal
environment (Citizenship in decline..., 2024). However,
these cultural benefits can also pose challenges. Signif-
icant differences in values and customs between popu-
lation groups may complicate efforts to achieve social
cohesion and unity.

The approaches to multiple citizenship in the leg-
islation of Germany and Canada reveal significant dif-
ferences, shaped by the distinct political and historical
development of each state. With the entry into force of
StARModG! in Germany, citizens are now permitted to

I ! Act on the Modernisation of Citizenship Law of Germany (StARModG). (2024, March). Retrieved from https://dip.bundestag.de/vorgang/
gesetz-zur-modernisierung-des-staatsangeh%C3%B6rigkeitsrechts-starmodg/303313.
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hold multiple citizenships without the need to renounce
their previous citizenship, a requirement that was in
place before this reform. This legislative change has
greatly simplified the naturalisation process, includ-
ing a reduction in the required residency period from
eight to five years, and under special circumstances, to
three years. The primary aim of these changes is to en-
hance integration within German society, particularly
for migrants who previously faced barriers due to the
country’s strict citizenship laws. The updated German
approach to multiple citizenship is designed to attract
skilled professionals and facilitate the integration of
migrants, thereby enriching the demographic and eco-
nomic fabric of the country. By removing restrictions
on dual citizenship, Germany is expected to see a sig-
nificant increase in demand for naturalisation, contrib-
uting to a more diverse and inclusive society. However,
this approach also presents challenges, particularly in
terms of public perception and the practical implemen-
tation of the rights and responsibilities associated with
dual citizenship.

Since Canada has long embraced a liberal policy
on multiple citizenship, allowing its citizens to hold
citizenship in multiple states without requiring them
to renounce their original citizenship. This approach
preserves cultural ties and identity among immigrants
while simultaneously fostering social cohesion in Can-
ada’s multicultural society (Bloemraad, 2022; Safdar et
al, 2023). The Canadian approach to multiple citizen-
ship is marked by inclusiveness. Dual citizens enjoy the
ability to work, travel, and live freely across multiple
countries. This policy not only strengthens their sense
of belonging to Canadian society but also enables them
to actively participate in public life in Canada while
maintaining connections with their country of origin.
However, challenges do arise from the legal obligations
associated with holding multiple citizenships. These
challenges are particularly evident in areas such as tax-
ation and military service, where differing legal frame-
works between countries can create complexities. Over-
all, Canada’s approach to multiple citizenship serves as
a valuable model for other countries considering re-
forms to their dual or multiple citizenship legislation.

Comparing dual citizenship practices in Germa-
ny, Canada, and Ukraine and insights for improving
Ukrainian citizenship policy. The legal regulation of
dual citizenship varies significantly among Ukraine,
Germany, and Canada. While Germany and Canada have
adopted more inclusive policies on dual citizenship,
Ukraine adheres to the principle of single citizenship
as enshrined in its Constitution. This principle pro-
hibits Ukrainian citizens from holding citizenship in
another state. Although cases of dual citizenship exist
in practice, such as children born to a foreign father
and a Ukrainian mother, dual citizenship is not legally
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recognised. In these cases, while the child may hold
citizenship in both states, only Ukrainian citizenship
is formally acknowledged within Ukraine. Current dis-
cussions in the Ukrainian parliament reflect an inter-
est in aligning with global trends and considering dual
citizenship policies. However, significant legislative and
procedural obstacles remain. One of the main challeng-
es is the need to amend the Civil Code!, which requires
an all-Ukrainian referendum under existing law. This
process is further hindered by the ongoing martial law
in Ukraine, which prohibits referenda and complicates
the implementation of such reforms (Legal regulation
of dual citizenship in Ukraine, 2024).

At the same time, Germany has made significant
strides in implementing dual citizenship. Recent re-
forms have eliminated restrictions that required indi-
viduals to renounce their previous citizenship upon
acquiring German citizenship. For instance, starting in
2024, individuals who have resided in Germany for five
years will become eligible to apply for citizenship. Ad-
ditionally, those who demonstrate active participation
in integrating into German society will qualify to apply
for citizenship after just three years. This reform is de-
signed to attract skilled professionals and aligns with
the broader European trend toward a comprehensive
citizenship policy. The German government’s approach
stands in stark contrast to Ukraine’s restrictive policy
and reflects an increasing acknowledgment of the ben-
efits that dual citizenship offers to both immigrants and
the host country (Federal Foreign Office, 2024).

Another model for regulating dual citizenship
is found in Canada, which is characterised by a fa-
vourable and expansive legal framework. Canadian
law permits individuals to hold multiple citizenships
concurrently without the requirement to renounce
their original citizenship. This policy has positioned
Canada as a leading example of utilising dual citizen-
ship as a mechanism to cultivate a multinational and
multicultural society (Chin & Reid, 2022). The Cana-
dian approach underscores the dual objectives of pre-
serving ties with one’s country of origin while facili-
tating integration into Canadian society. This duality
yields benefits not only for individuals but also for the
broader social structure of Canada by enabling a more
active exchange of cultural practices and knowledge
resources (Singer, 2024). The divergent approaches to
dual citizenship regulation observed in Canada, Ger-
many, and Ukraine reflect distinct state priorities and
historical contexts. Germany’s recent reforms signify
a strategic initiative aimed at addressing demographic
challenges and labor shortages. Conversely, Canada’s
longstanding endorsement of dual citizenship aligns
with its national identity as a multicultural society.
Ukrainian legislation, however, continues to adhere to
the traditional concept of single citizenship, wherein

I ! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
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national security considerations are prioritised over
the facilitation of international mobility. The ongoing
discourse within Ukraine concerning potential legal
reforms indicates an increasing awareness of global

trends in dual citizenship regulation. However, it also
highlights the inherent difficulties in transitioning
from an established legal framework to one that ac-
commodates greater flexibility (Table 1).

Table 1. Comparative analysis of dual citizenship aspects in Ukraine, Germany, and Canada

Comparative aspect

Ukraine

Germany

Canada

Legal status of dual
citizenship

Citizenship other than
Ukrainian is not recognised;
the principle of single
citizenship applies (Article 4
of the Civil Code)

Bipatrism was allowed as a result of the 2024
reforms, and naturalisation no longer requires
renunciation of previous citizenship

It is allowed - the citizens can
have multiple citizenships at the
same time, without renouncing
the previous one

State register of
persons with dual

No centralised registry: government agencies
record multiple citizenships during the

There is no centralised registry

(Article 9 of Law of Ukraine
No. 2235-111)

in Germany, language skills, etc.) (Article 10 StAG;
Article 6 (3) StARModG)

citizenship naturalisation procedure
The procedure is quite The requirements for residence in the state have For naturalisation in Canada,
complicated and lengthy, and been simplified - the period of residence has important conditions are
Naturalisation also requires renunciation of | been reduced to five years, or to three years in | residence for 5 years, knowledge
procedure citizenship of another state | certain cases (e.g. for professional achievements of the language, as well as the

applicants’ awareness of Canada
(Article 5 of the Citizenship Act)

Rights and obligations
of bipatrids

Bipatrids enjoy the same rights and obligations
as German citizens with a single citizenship
(there is no specific provision on the scope
of their rights, however, Article 1 of the StAG

establishes that bipatrids are Germans, it follows
that they have the same rights and obligations)

Having the same rights and
obligations as a person who is
a citizen of Canada exclusively

(based on the provisions of

Article 6)

Tax payment

The obligation to pay taxes is determined
depending on the place of residence (Article 1
EStG), in particular, binationals may be taxpayers
in both states, but at the same time they have the
right to avoid double taxation by agreement of
the parties (Double taxation agreements..., 2024)

For persons with dual citizenship,
taxation is based on residency
(section 126 of the Income Tax
Act), in particular, Canada has

double taxation agreements that

provide for the crediting of taxes

paid abroad (section 248 (1) of
the Income Tax Act)

Military duty

Military or alternative service (according to
Article 12 (a) Basic Law for the Federal Republic
of Germany). Article 28 StAG provides for the loss

of citizenship in the event of voluntary military
service in another state unless prior permission
has been granted to such a person

There is no mandatory military
service for bipatrids, as in other
cases, bipatrids have the same
rights and obligations as ordinary
citizens

I o2

Source: created by the author based on analyse Civil Code of Ukraine!, Constitution of Ukraine?, Law of Ukraine
No. 2235-II1 On Citizenship of Ukraine?, German Citizenship Act (StAG)* Basic Law for the Federal Republic of
Germany?®, Act on the Modernisation of Citizenship Law (StARModG)®, German Income Tax Act (EStG)’, Citizenship

Act®, Income Tax Act®

A comparative analysis highlights the differing ap-
proaches to dual citizenship in Ukraine, Germany, and
Canada, reflecting the unique historical contexts and
political orientations of each state. In Ukraine, the prin-
ciple of single citizenship is enshrined in law, alongside
a provision that formally denies the recognition of dual
citizenship. Although Ukrainian law does not explicitly

14#Text.

gg.html.

prohibit dual citizenship, its non-recognition creates a
legal contradiction, leading to inconsistencies in its ap-
plication. This lack of recognition has significant impli-
cations. Ukrainian citizens who are compelled to seek
asylum abroad often lose the ability to maintain formal
ties with their homeland while simultaneously facing
challenges in integrating into their host society.

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
2 Constitution of Ukraine.(1996,June).Retrieved fromhttps://zakon.rada.gov.ua/laws/show/en/254%D0%BA/96-%D0%B2%D1%80#Text.
3 Law of Ukraine No. 2235-III “On Citizenship of Ukraine”. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/en/2235-

* German Citizenship Act (StAG). (1913, July). Retrieved from https://www.gesetze-im-internet.de/stag/BJNR005830913.html.
% Basic Law for the Federal Republic of Germany. (1949, May). Retrieved from https://www.gesetze-im-internet.de/englisch_gg/englisch_

6 Act on the Modernisation of Citizenship Law of Germany (StARModG). (2024, March). Retrieved from https://dip.bundestag.de/vorgang/
gesetz-zur-modernisierung-des-staatsangeh%C3%B6rigkeitsrechts-starmodg/303313.

7Income Tax Act of Germany (EStG). (1934, October). Retrieved from https://www.gesetze-im-internet.de/estg/.

8 Citizenship Act of Canada. (1985, March). Retrieved from https://laws-lois.justice.gc.ca/eng/acts/c-29/page-1.html#h-81636.

? Income Tax Act of Canada. (1985). Retrieved from https://laws-lois.justice.gc.ca/eng/acts/i-3.3/.
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In contrast, recent amendments to German citizen-
ship legislation represent a gradual shift toward inclu-
siveness, allowing individuals to hold multiple citizen-
ships without relinquishing their primary citizenship.
Canada, which has long recognised dual citizenship,
employs an approach that fosters cultural diversity and
civic engagement among immigrants. This strategy fa-
cilitates integration into Canadian society without the
fear of losing one’s original citizenship. Neither Ger-
many nor Canada maintains an official registry of dual
citizens, reflecting a reliance on personal responsibility
rather than comprehensive state monitoring. Howev-
er, both countries do track whether their citizens hold
the citizenship of another state. Germany’s approach is
more structured compared to Canada, which has not
clearly specified such a registry. While this tracking
helps prevent potential issues, it also raises concerns
about effectively managing potential security risks. In
the context of reforming Ukraine’s citizenship legisla-
tion, adopting elements of both the Canadian and Ger-
man models would be advisable. Specifically, Ukraine
could develop and implement a more inclusive legis-
lative framework that permits dual citizenship while
safeguarding national interests and ensuring the loy-
alty of its citizens to the state. By incorporating these
elements, Ukraine could enhance its investment attrac-
tiveness as a destination for migrants and strengthen
its diaspora’s sense of belonging and connection to
their homeland.

To successfully adapt its dual citizenship policy,
Ukraine would benefit from examining the experiences
of Germany and Canada. By analysing how these coun-
tries have integrated dual citizenship into their legal
systems while safeguarding national interests, Ukraine
can identify reform strategies that balance the protec-
tion of its citizens’ rights abroad with the resolution of
challenges associated with multiple dual citizenships
within its borders. Such adaptations could enhance
Ukraine’s investment attractiveness by positioning it as
a desirable destination for skilled migrants while also
fostering stronger connections with its global diaspora
(Ivanov, 2024). To improve its legal framework on dual
citizenship, Ukraine should prioritize the development
of a clear and comprehensive legal structure and accel-
erate procedures for both acquiring and relinquishing
dual citizenship. Drawing on Germany’s recent reforms,
Ukraine could streamline its citizenship application
process by reducing bureaucratic hurdles. Measures
such as introducing specific time frames for process-
ing applications and establishing transparent, well-de-
fined criteria for eligibility would increase efficiency
and fairness. Furthermore, implementing incentives for
individuals who serve in the Ukrainian Armed Forces
(UAF) or actively contribute to the protection of nation-
al interests would align the reforms with broader state
priorities. These reforms would not only address exist-
ing issues but also simplify the dual citizenship process.
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The introduction of a hybrid model of dual citi-
zenship in Ukraine holds particular significance. Such
a model would enable dual citizenship for Ukrainians,
which is especially relevant in the context of martial
law, as well as for foreigners seeking to acquire Ukrain-
ian citizenship. This approach would be particularly
applicable to states with a significant Ukrainian dias-
pora, such as Canada or Poland. It would facilitate the
free movement of individuals between their countries
of citizenship while maintaining ties with both states.
This model would mirror Canada’s inclusive policy,
which allows individuals to preserve connections with
their country of origin while integrating into Canadian
society. By establishing conditions for dual citizenship
with select countries, Ukraine could enhance its invest-
ment appeal to professional migrants and reinforce
relationships with its global national community. How-
ever, such a policy must address key challenges, par-
ticularly those related to fulfilling citizens’ obligations
to the state. This includes tax compliance and military
service. To address these concerns, a comprehensive
legal framework must be developed to ensure that dual
citizens meet these obligations equitably. For instance,
mechanisms could be implemented to allow dual citi-
zens to pay a unified tax and perform a single compul-
sory military service obligation, thus avoiding duplica-
tion of responsibilities (Bagan, 2018; Boldyriev, 2024).

It is imperative that Ukraine implement measures
to safeguard national security in the context of dual
citizenship. A key priority should be the establishment
of a unified register of individuals with dual citizen-
ship, drawing inspiration from practices observed in
other countries. Although Germany and Canada have
not yet implemented centralised registers, both states
have mechanisms for monitoring citizenship status.
In Germany, citizenship status is documented during
the naturalisation process (Dual citizenship in Germa-
ny 2024...,2024), while in Canada, it is tracked through
citizenship documentation and the requirement for
dual citizens to disclose their status when applying for
government positions (Dual citizenship, 2024). The
creation of such a register in Ukraine would serve as
an effective tool for monitoring and mitigating potential
security risks posed by dual citizens. This system would
also surpass the monitoring capabilities currently in
place in Germany and Canada. Furthermore, introduc-
ing regulations to restrict dual citizens’ access to pub-
lic office and military service could address concerns
about loyalty and national security. These measures
would ensure that individuals with single citizenship
maintain priority in sensitive positions and serve as a
preventative measure in conflict scenarios (Denysiuk et
al, 2024). By leveraging the experiences of Germany
and Canada, Ukraine could develop a robust legislative
framework that protects its national interests while
fostering international cooperation. However, it is es-
sential to acknowledge that not all aspects of foreign
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models are directly applicable to Ukraine. For instance,
Canada’s inclusive approach, which imposes minimal
restrictions on dual citizenship, aligns with Ukraine’s
aspirations to create a more inclusive citizenship policy.
This approach could strengthen cultural ties, enhance
immigrant engagement in public life, and encourage
the return of Ukrainians who fled due to the ongoing
hostilities. Additionally, it would ensure reliable legal
protection for Ukrainian citizens both domestically and
abroad. Nevertheless, such an inclusive model carries
potential risks, particularly for individuals with close
affiliations to states deemed hostile, such as Russia or
Belarus (these risks must be carefully considered when
designing a dual citizenship framework for Ukraine).
In contrast, recent changes in German legislation,
which permit dual citizenship under specific conditions,
reflect a more cautious approach that balances integra-
tion with the preservation of national identity. Howev-
er, this approach may not align with Ukraine’s current
context, where Russian aggression necessitates a more
restrictive citizenship policy. The introduction of such
a system in Ukraine risks complications, particularly
in the naturalisation of individuals from states with ad-
versarial relations. A more suitable model for Ukraine
would be a hybrid framework that selectively recognis-
es dual citizenship. This model would allow bipatrism in
relations with allied or friendly states while prohibiting
it with adversarial states, such as Russia and Belarus.
Such an approach would help mitigate risks while fos-
tering connections with the global Ukrainian diaspora.
At the same time, introducing dual citizenship in
Ukraine carries inherent risks that must be careful-
ly considered. The ongoing geopolitical conflicts raise
concerns about dual loyalty, particularly among indi-
viduals with ties to states whose interests conflict with
Ukraine’s. Additionally, there is a potential for dual
citizenship to exacerbate societal tensions, especially
if it is perceived as a privilege available only to certain
groups. This perception could lead to feelings of ine-
quality and dissatisfaction, ultimately undermining so-
cial cohesion (Verkuyten et al., 2023; lannario, 2024).
Moreover, administrative challenges are likely to arise,
including the complexity of processing dual citizenship
applications and ensuring compliance with both na-
tional and international legal frameworks. To address
these risks, Ukraine should adopt a phased approach
to implementing dual citizenship. This strategy could
include experimental pilot programs, initially granting
dual citizenship rights to specific categories of individ-
uals, such as Ukrainians who were compelled to leave
the country due to martial law (Multiple citizenship in
Ukraine..., 2024). This incremental approach would en-
able Ukraine to monitor the outcomes, address emerg-
ing issues, and refine its policies before implementing a

broader dual citizenship framework.

Discussion

The primary regulation governing dual citizenship
in Ukraine is its Constitution!, which explicitly estab-
lishes the principle of single citizenship as outlined in
Article 4. According to this provision, individuals who
voluntarily acquire the citizenship of another state au-
tomatically lose their Ukrainian citizenship. This strict
interpretation, however, results in significant legal un-
certainty, particularly under the current conditions of
martial law. Martial law in Ukraine has intensified de-
bates over dual citizenship, as many Ukrainians seek
to maintain ties with other countries to enhance their
security and economic opportunities. The absence of
clear and transparent legal provisions addressing dual
citizenship exacerbates confusion and exposes indi-
viduals with dual citizenship (bipatrids) to potential
legal consequences. This lack of regulatory clarity com-
plicates the ability of bipatrids to fully exercise their
rights and fulfill their obligations under Ukrainian law
(Kalnytskyi & Havryltsiv, 2023).

Thus, C. Gathmann & ]. Garbers (2023) investigat-
ed the interaction between citizenship policies and in-
tegration outcomes in different countries. The authors
conducted a comparative analysis, focusing on how dif-
ferent citizenship laws affect the social and economic
integration of immigrants. They emphasised the im-
portance of legal status for access to rights and social
resources. In particular, they emphasised that more
comprehensive citizenship policies contribute to bet-
ter integration outcomes. In addition, the researchers
noted that countries that allow and enshrine dual cit-
izenship have demonstrated an increase in the level of
civic engagement among immigrants. This, in turn, has
had a positive impact on the social cohesion of society.
Comparing this study with the study by C. Gathmann &
J. Garbers (2023), both emphasised the important role
of citizenship laws in shaping the integration experi-
ence. However, this study focuses directly on the study
of the legislative framework in Ukraine and the possi-
bility of its adaptation to the practice of dual citizenship
observed in Germany and Canada. While C. Gathmann
& J. Garbers (2023) analysed the general consequences
of integration in different states, this study narrowed
down the potential for reforming dual citizenship pol-
icies specifically in Ukraine. In addition, the results of
their study indicated a direct connection between the
inclusiveness of citizenship and the success of integra-
tion. And this coincided with the arguments in favour of
legislative changes in Ukraine that should expand the
opportunities for obtaining dual citizenship.

I. Harbers & A. Steele (2023) conducted an analy-
sis of the consequences of policies that prohibit the re-
nunciation of citizenship in various states. Their study
examined the impact of such bans on human rights and
the relationship between individuals and the state. The

IIConstitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/254%D0%BA/96-%D0%B2%D1%80#Text.
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authors concluded that these policies create significant
obstacles for individuals with dual citizenship, limiting
their mobility and complicating their legal status. They
emphasised that the inability to renounce citizenship
can lead to complex legal conflicts for individuals at-
tempting to hold multiple citizenships. Furthermore,
the researchers noted that such restrictions often re-
flect a broader socio-political attitude of the state to-
ward immigration and issues of national identity. While
both studies address dual citizenship, 1. Harbers &
A. Steele (2023) focused specifically on the challenges
posed by bans on renouncing citizenship. In contrast,
the present study concentrates on the legislative frame-
work that facilitates dual citizenship, offering practical
recommendations for Ukraine. This distinction allows
for an exploration of potential legislative pathways for
Ukraine in this area. If Ukraine’s provisions on dual cit-
izenship remain unchanged, the state might consider
introducing a ban on renunciation as a deterrent. How-
ever, this study prioritises identifying legislative adap-
tations that would support Ukrainian citizens seeking
to acquire dual citizenship while protecting national
interests. The analysis by 1. Harbers & A. Steele (2023)
employed a conceptual framework to examine the rela-
tionship between the state and its citizens. Conversely,
this study adopts a comparative and practical approach,
aiming to propose actionable solutions for Ukraine.
This distinction underscores the differences in focus
between the two works: one is primarily analytical and
theoretical, while the other is comparative and practical.

J. Schultz & D. Nakache (2024) analysed the impact
of immigration policies in Canada and Norway, em-
phasising how these policies, despite their reputations
for security, have created conditions of permanent in-
stability for individuals. The authors identified sever-
al key trends: the implementation of stricter and less
predictable requirements for permanent residence and
citizenship; the fragmentation of protection regimes,
which complicates the ability of individuals to secure
their rights and access the benefits of dual citizenship;
and an increasing emphasis on the termination of citi-
zenship. The researchers argued that these policies un-
dermine the legal security traditionally associated with
permanent residence and citizenship. This not only
heightens vulnerability to deportation but also imposes
restrictions on individuals’ ability to fully integrate into
society. While both studies address the complexities
of immigration status and the legal frameworks regu-
lating it, J. Schultz & D. Nakache (2024) focused on the
concept of probationary immigration to explore how
temporary legal statuses create instability and their
broader consequences. In contrast, this study high-
lights the importance of establishing dual citizenship
as a mechanism to enhance legal security and facilitate
the integration of Ukrainian citizens abroad. Addition-
ally, author’s analysis centres on the domestic policies
of Canada and Norway. Conversely, this study examines
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the legal regulation of dual citizenship across multiple
states, with the goal of leveraging their experiences to
develop practical recommendations for Ukraine.

The study by S.A. Cherepenko & 1.V. Kostenko (2024)
offers a comprehensive analysis of the state of dual citi-
zenship in Ukraine and other countries worldwide. The
authors examined current legislation and highlighted
the challenges faced by individuals with dual citizen-
ship, particularly in Ukraine, where regulatory provi-
sions do not recognise dual citizenship and mandate
exclusive Ukrainian citizenship for its nationals. The
researchers concluded that there is an urgent need to
adapt Ukrainian legislation and practices to align with
more progressive models. Their study underscored
the importance of legislative reform in Ukraine, par-
ticularly in light of the global trend toward embracing
dual citizenship. While both studies identify the restric-
tive nature of Ukrainian legislation, this study focuses
on analysing how other countries effectively manage
dual citizenship and identifying adaptable methods
for Ukraine. In particular, this research highlights Ger-
many’s integration policies and Canada’s more flexible
approach to citizenship as exemplary models. It also
emphasises specific aspects that could inform improve-
ments in Ukrainian legislation. By contrast, S.A. Chere-
penko & I.V. Kostenko (2024) focused primarily on iden-
tifying existing challenges in Ukraine’s legal framework
regarding dual citizenship. This study, however, centers
on practical recommendations derived from the experi-
ences of leading international models.

S.W. Goodman (2023) conducted an in-depth study
on dual and multiple citizenship, comprehensively
analysing the legal frameworks and consequences as-
sociated with this issue. The author explored how dual
citizenship enables individuals to function as full mem-
bers of multiple states, granting them corresponding
rights and obligations at the international level. The
study highlights that while dual citizenship enhances
personal freedoms and opportunities, it also introduc-
es complex legal challenges related to state loyalty and
its influence on national policies. S.W. Goodman (2023)
emphasised the necessity for states to adopt a thought-
ful approach to address these challenges, ensuring a
balance between individual rights and national inter-
ests. When comparing S.W. Goodman’s (2023) study
with this research, both examine the multifaceted na-
ture of legal norms governing citizenship but from
differing perspectives. Author study focuses on the
broader global implications of dual citizenship, provid-
ing a theoretical and large-scale analysis. In contrast,
this study addresses the practical and contextual chal-
lenges Ukraine faces in adapting its citizenship legisla-
tion. The key distinction lies in their focus: S.W. Good-
man’s (2023) work is theoretical and international in
scope, while this research is pragmatic and localised,
aimed at shaping potential reforms specific to Ukraine’s
legal framework.

95 I



B Comparative analysis of dual citizenship legislation...

Overall, the analysis of the aforementioned studies
underscores common aspects of dual citizenship and
highlights its importance for modern states. Specifical-
ly, the findings advocate for the implementation of dual
citizenship in Ukraine, drawing on the experiences of
leading nations such as Germany and Canada. This ap-
proach would not only help individuals maintain strong
ties with multiple states but also contribute to increas-
ing the number of future citizens and promoting their
integration into society.

Conclusions

During the study, the concept of multiple citizenship
was repeatedly referenced. Although multiple and dual
citizenship are not identical, they share a fundamental
component that justifies the use of these terms when
addressing potential reforms in Ukraine. This shared
component is the possession of more than one citi-
zenship by an individual, which results in similar legal
and societal consequences for both dual and multiple
citizenship, differing only in the number of states in-
volved. A distinctive feature of Ukrainian legislation on
dual citizenship is its strict adherence to the principle
of single citizenship, enshrined in the Constitution of
Ukraine, which precludes the recognition of any other
citizenship for its nationals. However, contradictions
arise as there is no explicit prohibition against Ukrain-
ians holding multiple citizenships, nor is this phenom-
enon systematically monitored or regulated. This lack
of regulation has the potential to foster intercultural
relations and enhance the participation of immigrants
in public life. Moreover, it could facilitate the return of
Ukrainian citizens who were compelled to leave the
country due to martial law and provide robust legal
protection for them. Conversely, Canada employs a
more liberal approach that permits dual citizenship

References

without restrictions, thereby promoting greater mobil-
ity and integration for its citizens. This inclusive policy
not only enhances the social inclusion of immigrants
but also fosters diversity and multiculturalism within
Canadian society. Canada’s model serves as a compel-
ling example for Ukraine, illustrating how an open cit-
izenship policy can strengthen societal unity and culti-
vate a cohesive national identity. Germany, on the other
hand, has adopted a regulatory framework for dual cit-
izenship, removing previous restrictions and allowing
individuals to retain German citizenship while acquir-
ing another. By permitting dual citizenship under spe-
cific conditions, Germany has effectively adapted to the
challenges posed by globalisation and migration. For
Ukraine, incorporating elements of Canada’s inclusive
policy and Germany'’s recent legislative reforms could
significantly enhance its dual citizenship framework.
However, any modifications must be approached with
caution, ensuring careful consideration of their impli-
cations for national security and societal perceptions
of loyalty among citizens. The proposed initiatives for
reforming Ukraine’s citizenship policies reflect a clear
intention to balance these issues while modernising
the legal framework.

Future research could involve analysing the expe-
riences of additional countries, such as Australia and
the United Kingdom. Another potential direction for
investigation could focus on a detailed comparison of
the constitutional provisions on single citizenship in
Ukraine with the legal frameworks of these states.

Acknowledgements
None.

Conflict of Interest
None.

(1]

(2]

[3]

[4]

I o6

Abu-Laban, Y. (2023). Building a new citizenship regime? Immigration and multiculturalism in Canada. In J.
Mann (Ed.), Citizenship in transnational perspective: Australia, Canada, and Aotearoa New Zealand (pp. 279-
300). Cham: Palgrave Macmillan. doi: 10.1007/978-3-031-34358-2_14.

Bagan, M.V. (2018). Legal aspects of dual citizenship. In Regional scientific and practical conference “Legal
regulation of public relations: Current problems and prospects for improvement” (pp. 168-172). Poltava:
Poltava Institute of Economics and Law of the University “Ukraine”.

Bereziuk, V. (2024). Legalisation of multiple citizenship in Ukraine: Prospects and risks. In Materials of
the VIII international scientific and practical conference (pp. 137-139). Dnipro: Dnipro State University of
Internal Affairs.

Bloemraad, 1. (2022). Multiculturalism and inclusive democracy: Canadian multiculturalism and immigrant
citizenship. In Assessing multiculturalism in global comparative perspective: A new politics of diversity for the
21st century? (pp. 41-59). New York: Routledge. doi: 10.4324/9781003197485.

Boldyriev, S.V. (2024). Multiple citizenship in Ukraine and foreign countries: Problematic aspects. In X
International scientific and practical conference “Scientific trends in the development of science and education”
(pp. 78-80). Thessaloniki: European Conference.

Canada’s population estimates, first quarter 2024. (2024). Retrieved from https://www150.statcan.gc.ca/
n1/daily-quotidien/240619/dq240619a-eng.htm.

Cherepenko, S.A., & Kostenko, L.V. (2024). Dual citizenship in Ukraine and the world. Uzhhorod National

University Herald. Series Law, 1(82), 256-259. doi: 10.24144/2307-3322.2024.82.1.38.

Law Journal of the National Academy of Internal Affairs, 15(1), 83-99


https://doi.org/10.1007/978-3-031-34358-2_14
https://er.dduvs.edu.ua/bitstream/123456789/13791/1/53.pdf
http://dx.doi.org/10.4324/9781003197485
https://www150.statcan.gc.ca/n1/daily-quotidien/240619/dq240619a-eng.htm
https://www150.statcan.gc.ca/n1/daily-quotidien/240619/dq240619a-eng.htm
https://doi.org/10.24144/2307-3322.2024.82.1.38

Raikivskyi I

[8] Chin, C., & Reid, S. (2022). Discourses of multicultural acknowledgment in Canada: Liberal and conservative,
general and specific. Journal of Intercultural Studies, 44(2),257-273.d0i: 10.1080/07256868.2022.2102595.

[9] Christou, TM., Kruschel, R, Matheson, 1.A., & Merz-Atalik, K. (2022). European perspectives on inclusive
education in Canada: Critical comparative insights. New York: Routledge. doi: 10.4324/9781003204572.

[10] Citizenship in declme The role of dual natlonahty, immigration category, and walt tlmes (2024) Retrieved
from :
wait-times/.

[11] Denysiuk, S. Kononenko, V., & Rezenkina, N. (2024). Multiple citizenship: International experience
and implementation in Ukraine (economic, political and security aspects). Analytical and Comparative
Jurisprudence, 6, 888-894. doi: 10.24144/2788-6018.2024.06.149.

[12] Derevyanko, N.Z. (2024). The institute of dual citizenship in Ukraine: Current problems and issues. In S.
Koroed (Ed.), Proceedings of the international scientific and practical conference “Actual problems of combating
corruption under martial law” (pp. 52-55). Lviv, Torun: Liha-Pres. doi: 10.36059/978-966-397-358-6-15.

[13] Double taxation agreements and other taxation-related agreements. (2024). Retrieved from https://www.
bundesfinanzministerium.de/Content/EN/Standardartikel /Topics/Taxation/Articles/double-taxation.html.

[14] Dual citizenship Canada: What is it and how does it work? (2024). Retrieved from https://www.
globalcitizensolutions.com/dual-citizenship-canada/.

[15] Dual citizenship in Germany 2024: Your step-by-step guide. (2024). Retrieved from https://u-id.org/en/
dual-citizenship-in-germany-2024-your-step-by-step-guide/.

[16] Dual citizenship. (2024). Retrieved from https://www.canadavisa.com/dual-citizenship.html.

[17] Faster naturalisation under stricter conditions. (2024). Retrieved from https://www.bundesregierung.de/

breg-de/aktuelles/modernisierung-staatsangehoerigkeitsrecht-2215610.
[18] Federal Foreign Office. (2024). Law on nationality. Retrieved from https://www.auswaertiges-amt.de/en/

visa-service/konsularisches/229970-229970.
[19] Fenych, Y.V. (2024). Multiple citizenship according to the modern legislation of Ukraine. Uzhhorod National

University Herald Series Law, 3(84), 216-221. doi: 10.24144/2307-3322.2024.84.3.33.

[20] Gathmann, C., & Garbers,]. (2023). Citizenship and integration. Labour Economics, 82, article number 10234 3.
doi: 10.1016/j.labeco0.2023.102343.

[21] Goodman, S.W. (2023). Dual/multiple citizenship: S. Wallace Goodman. In ED. Bean & S.K. Brown (Eds.),
Selected topics in migration studies (pp. 183-186). Cham: Springer. doi: 10.1007/978-3-031-19631-7_31.

[22] Government of Canada. (2024). Government of Canada introduces legislation for citizenship by descent.
Retrieved from https://www.canada.ca/en/immigration-refugees-citizenship /news/2024/05
government-of-canada-introduces-legislation-for-citizenship-by-descent.html.

[23] Harbers, I, & Steele, A. (2023). Permanent membership: The prohibition of citizenship renunciation.
International Migration Review, 58(2), 1017-1030. doi: 10.1177/01979183231165508.

[24] lannario, E. (2024). Dual citizenship among diaspora communities: Social ties or economic and political
resources? McGill GLSA Research Series, 3(1). doi: 10.26443 /glsars.v3i1.1077.

[25] Ivanov, O. [2024) From smgular to plural: President’s proposals for the law on citizenship. Retrieved from

gromadyanstvo

[26] Kalnytskyi, P.T, & Havryltsiv, M.T. (2023). Actual problems of multiple citizenship in the conditions of the legal
regime of martial law in Ukraine. In Constitutional rights and freedoms of man and citizen in the conditions of

war and the postwar period (pp. 74-77). Lviv: Lviv State University of Internal Affairs.

[27] Kalynovskyi, B.V. (2023). Modern problems of the institute of citizenship of Ukraine. Retrieved from https://
elarnaiau.kiev.ua/server/api/core/bitstreams/a49f45dd-7dee-4d2c-bd98-f8c641d6b564 /content.

[28] Katsimon, 0. (2024). Zelensky submitted a bill on multiple citizenship to the Rada. Retrieved from https://
suspilne.media/808657-zelenskij-vinis-na-rozglad-radi-zakonoproekt-pro-mnozinne-gromadanstvo/.

[29] Khan, T. (2021). The paradox of dual citizenship - challenging the personal and the political. Sociological
Review Magazine. doi: 10.51428/tsrmvbc9450.

[30] Kliuchkovskyi, Y.B. (2024). The institute of citizenship of Ukraine: Status and post-war prospects. In VII
international scientific and practical conference “Administrative justice in Ukraine: Problems of theory and

practice” (pp. 210-215). Kyiv: Supreme Court.
[31] Kovalevska,l.(2024). Single and multiple citizenship. Retrieved from https://supreme.court.gov.ua/userfiles/

media/new_folder_for_uploads/supreme/rizne/Edun_mnog grom_vo_tezu.pdf.
[32] Kushnir, 1, Adamchuk, S., & Demchyk, N. (2021). Analysis of legislative initiatives regarding the

implementation of the principle of one citizenship in Ukraine. International Scientific Journal Internauka

Series Juridical Sciences, 3(73). doi: 10.25313/2520-2308-2024-3-9760.

Law Journal of the National Academy of Internal Affairs, 15(1), 83-99 o7 I


https://doi.org/10.1080/07256868.2022.2102595
https://doi.org/10.4324/9781003204572
https://inclusion.ca/citizenship-in-decline-the-role-of-dual-nationality-immigration-category-and-wait-times/
https://inclusion.ca/citizenship-in-decline-the-role-of-dual-nationality-immigration-category-and-wait-times/
https://doi.org/10.24144/2788-6018.2024.06.149
https://doi.org/10.36059/978-966-397-358-6-15
https://www.bundesfinanzministerium.de/Content/EN/Standardartikel/Topics/Taxation/Articles/double-taxation.html
https://www.bundesfinanzministerium.de/Content/EN/Standardartikel/Topics/Taxation/Articles/double-taxation.html
https://www.globalcitizensolutions.com/dual-citizenship-canada/
https://www.globalcitizensolutions.com/dual-citizenship-canada/
https://u-id.org/en/dual-citizenship-in-germany-2024-your-step-by-step-guide/
https://u-id.org/en/dual-citizenship-in-germany-2024-your-step-by-step-guide/
https://www.canadavisa.com/dual-citizenship.html
https://www.bundesregierung.de/breg-de/aktuelles/modernisierung-staatsangehoerigkeitsrecht-2215610
https://www.bundesregierung.de/breg-de/aktuelles/modernisierung-staatsangehoerigkeitsrecht-2215610
https://www.auswaertiges-amt.de/en/visa-service/konsularisches/229970-229970
https://www.auswaertiges-amt.de/en/visa-service/konsularisches/229970-229970
https://doi.org/10.24144/2307-3322.2024.84.3.33
https://doi.org/10.1016/j.labeco.2023.102343
https://doi.org/10.1007/978-3-031-19631-7_31
https://www.canada.ca/en/immigration-refugees-citizenship/news/2024/05/government-of-canada-introduces-legislation-for-citizenship-by-descent.html
https://www.canada.ca/en/immigration-refugees-citizenship/news/2024/05/government-of-canada-introduces-legislation-for-citizenship-by-descent.html
https://doi.org/10.1177/01979183231165508
https://doi.org/10.26443/glsars.v3i1.1077
https://voxukraine.org/vid-yedynogo-do-mnozhynnogo-propozytsiyi-prezydenta-do-zakonu-pro-gromadyanstvo
https://voxukraine.org/vid-yedynogo-do-mnozhynnogo-propozytsiyi-prezydenta-do-zakonu-pro-gromadyanstvo
https://elar.naiau.kiev.ua/server/api/core/bitstreams/a49f45dd-7dee-4d2c-bd98-f8c641d6b564/content
https://elar.naiau.kiev.ua/server/api/core/bitstreams/a49f45dd-7dee-4d2c-bd98-f8c641d6b564/content
https://suspilne.media/808657-zelenskij-vinis-na-rozglad-radi-zakonoproekt-pro-mnozinne-gromadanstvo/
https://suspilne.media/808657-zelenskij-vinis-na-rozglad-radi-zakonoproekt-pro-mnozinne-gromadanstvo/
https://doi.org/10.51428/tsr.mvbc9450
https://ekmair.ukma.edu.ua/handle/123456789/31614
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/rizne/Edun_mnog_grom_vo_tezu.pdf
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/rizne/Edun_mnog_grom_vo_tezu.pdf
https://doi.org/10.25313/2520-2308-2024-3-9760

B Comparative analysis of dual citizenship legislation...

[33]

[34]

[35]

[36]
[37]
[38]

[39]

[40]
[41]

[42]

[43]
[44]
[45]

[46]

[47]

[48]

I o8

Legal regulation of dual citizenship in Ukraine. (2024). Retrieved from https://consultant.net.ua/en/
consultant-article/9425.

Many have been waiting for this for decades: Today is a historic day for our modern country of
1mm1grat10n (2024). Retrieved from tt s://www.inte ratlonsbeauftra te. de 1b de medlen resse

unser-modernes- emwanderungsland--Z294444
Multiple citizenship in Ukralne Beneflts I‘lSkS andlegal nuances. (2024) Retrieved from https: ZZVISltukI‘all’le

citizenship.
Naturalisations in 2023: Record high of the last 20 years! (2024). Retrieved from https://migrando.de/en/

blog/naturalisation/einbuergerungszahlen-2023-hoechststand-seit-20-jahren/.

Orsel, .B.A. (2024). How does having dual citizenship impact integration of immigrants? Political Science
Today, 4(2), 14-14. doi: 10.1017/psj.2024.33.

Release from German citizenship. (2024). Retrieved from https://www.bva.bund.de/DE/Services/Buerger/

Ausweis-Dokumente-Recht/Staatsangehoerigkeit/Entlassung/Entlassung_node.html.

Safdar, S., Mahali, S.C., & Scott, C. (2023). A critical review of multiculturalism and interculturalism as
integration frameworks: The case of Canada. International Journal of Intercultural Relations, 93, article
number 101756. doi: 10.1016/j.ijintrel.2023.101756.

Schultz, ]., & Nakache, D. (2024). Unsettling expectations of stay: Probationary immigration policies in Canada
and Norway. Comparative Migration Studies, 12, article number 19. doi: 10.1186/s40878-024-00379-y.
Schweers, ]. (2024). Citizenship abroad, capltal at home: How global inequalities affect the value of dual
citizenship. Retrieved from https: . .
Singer, C.R. (2024). Everything you ever wanted to know about Canadian dual citizenship. Canada
Immigration.  Retrieved from

canadian-dual-citizenship/.
Spiro, PJ. (2024). Dual citizenship. In Encyclopedia of citizenship studies (pp. 186-191). Cheltenham: Edward

Elgar Publishing. doi: 10.4337/9781800880467.ch31.

Tomkina, 0.0. (2024). The constitutional principle of single citizenship: Legal and doctrinal interpretation.
New Ukrainian Law, 4, 109-118. doi: 10.51989/nul.2024.4.13

Van Der Baaren, L. (2024). Bridging the citizenship law implementation gap: A typology for comparative
analysis. Comparative Migration Studies, 12, article number 3. doi: 10.1186/s40878-023-00359-8.
Verkuyten, M., Gale, ]., Yogeeswaran, K., & Adelman, L. (2023). The impact of emotional versus instrumental
reasons for dual citizenship on the perceived loyalty and political tolerance of immigrant-origin minorities.
Journal of Experimental Political Science, 10(3), 354-366. doi: 10.1017/XPS.2022.17.

Who will be eligible for multiple c1tlzensh1p Zelensky reglstered a draftlaw. (2024). Retrleved from https://

akonoproekt html.
Zatulko, K. (2024). What will change Draft Law No.11469 for applicants for Ukrainian citizenship. Retrieved

from https://www.expatpro.co/blog-en/draft-law-11469-ukrainian-citizenshi

Law Journal of the National Academy of Internal Affairs, 15(1), 83-99


https://consultant.net.ua/en/consultant-article/9425
https://consultant.net.ua/en/consultant-article/9425
https://www.integrationsbeauftragte.de/ib-de/medien/presse/pressemitteilungen/-darauf-haben-viele-seit-jahrzehnten-gewartet-heute-ist-ein-historischer-tag-fuer-unser-modernes-einwanderungsland--2294444
https://www.integrationsbeauftragte.de/ib-de/medien/presse/pressemitteilungen/-darauf-haben-viele-seit-jahrzehnten-gewartet-heute-ist-ein-historischer-tag-fuer-unser-modernes-einwanderungsland--2294444
https://www.integrationsbeauftragte.de/ib-de/medien/presse/pressemitteilungen/-darauf-haben-viele-seit-jahrzehnten-gewartet-heute-ist-ein-historischer-tag-fuer-unser-modernes-einwanderungsland--2294444
https://migrando.de/en/blog/naturalization/einbuergerungszahlen-2023-hoechststand-seit-20-jahren/
https://migrando.de/en/blog/naturalization/einbuergerungszahlen-2023-hoechststand-seit-20-jahren/
https://doi.org/10.1017/psj.2024.33
https://www.bva.bund.de/DE/Services/Buerger/Ausweis-Dokumente-Recht/Staatsangehoerigkeit/Entlassung/Entlassung_node.html
https://www.bva.bund.de/DE/Services/Buerger/Ausweis-Dokumente-Recht/Staatsangehoerigkeit/Entlassung/Entlassung_node.html
https://doi.org/10.1016/j.ijintrel.2023.101756
https://doi.org/10.1186/s40878-024-00379-y
https://ora.ox.ac.uk/objects/uuid:64325c6c-d66a-4859-8f23-9cae0235fe22
https://immigration.ca/everything-you-ever-wanted-to-know-about-canadian-dual-citizenship/
https://immigration.ca/everything-you-ever-wanted-to-know-about-canadian-dual-citizenship/
https://doi.org/10.4337/9781800880467.ch31
https://doi.org/10.51989/nul.2024.4.13
https://doi.org/10.1186/s40878-023-00359-8
https://doi.org/10.1017/XPS.2022.17
https://yur-gazeta.com/golovna/hto-matime-pravo-na-mnozhinne-gromadyanstvo-zelenskiy-zareestruvav-zakonoproekt.html
https://yur-gazeta.com/golovna/hto-matime-pravo-na-mnozhinne-gromadyanstvo-zelenskiy-zareestruvav-zakonoproekt.html
https://yur-gazeta.com/golovna/hto-matime-pravo-na-mnozhinne-gromadyanstvo-zelenskiy-zareestruvav-zakonoproekt.html
https://www.expatpro.co/blog-en/draft-law-11469-ukrainian-citizenship/

Raikivskyi I

NMopiBHANbHMIM aHaNI3 3aKOHOAABCTBA
npo noaBinHe rPOMagAHCTBO B YKPaiHi
Ta IHWKMX KpaiHaX: MOXX/TUBOCTI

Ana aganTtauii yKpaiHCbKOI MPaKTUKU

CtaHicnaB PanKiBCbKU#M

MaricTtp

KWIBCbKMM HaLIOHaNbHWIN EKOHOMIYHKMW YHIBEPCUTET iMeHi BagmMa leTbMaHa
03057, npocn. bepectencbknit, 54/1, M. Kuis, YkpaiHa
https://orcid.org/0009-0002-9268-902X

AHoTauia

MeToro pociifkeHHs1 OyJio BHU3HAUUTH CTaH YKpaiHCBKOro 3aKOHOJABCTBA 3 MNUTaHb IoJBiHHOrO
rpOMaJAHCTBA, NOPIBHATH KMOro 3 MOJIOKEHHSAMHM HOPMATHBHO-NpaBoBUX akTiB KaHazau Ta HimewyuuHy,
a TaKOXX BCTAHOBUTHU MOXJMBI LLIAXM ajanTtayil yKpaiHCbKOI NpPaKTHUKH [0 €BPONENCbKUX HOpM. /[lng
epeKTUBHOTO [OCTi/PKEHHS TeMU BaXKJIMBUM OyJI0 3aCTOCYyBaHHsS TepMeHEBTHYHOIO, MOPiBHSJIBHOIO
¥ icTopuuHoro MetoniB. Y my6sikauii BUCBiT/IeHO cyTHicTh mojBiHHOro (MHOXHHHOI'0) POMafisIHCTBA,
apryMeHTOBAaHO HeOOXiAHICTh HOro BU3HAHHS YpsJoM JepkaB. [IpoaHasizoBaHO HarajbHy MOpo6JieMy
B YKpaiHi moj0 MmolmMpeHHs BUIAJKIB 6imaTpu3My, aKTyaJbHOCTi BHECEHHSl 3MiH /0 MOJIOXKEHb I110/0
3a60pOHU NMOJIBIHHOTO IPOMa/AHCTBA. PO3r/IsTHYTO 3aKOHOJABCTBO YKpainu, Himeuunnu i Kanaau 3 nuTanb
noABIHHOr0 rpoMaAHCTBA. 3a pe3yJibTaTaMHU JOCaiKeHHsI cPOpMyIbOBAaHO MTPAaBOBe BU3HAYEHHS MOHSATTS
MO/BIHHOr0 rPOMA/ISTHCTBA, @ TAKOK OKPeCJeHO MO3UTHUBHI ¥ HeraTUBHI aceKTH Horo HabyTTs. 3icTaBieHO
3aKOHO/IaBYi HOPMH, IO perJiaMeHTYIThb GimaTpusMm. lle crnpusisio BHUOKpeMJIEHHI0O OCHOBHHX CIOCO6iB
MPAaBOBOTO DPEryJIOBaHHS IbOr'0 NMUTAaHHA Ta (OPMYBaHHIO peKOMeHJalid 1moJo BiAmoBifHUX pedopM
3aKOHO/IaBCTBA IPO rPOMaZIHCTBO B YKpaiHi (BU3HaHHA Ziep:KaBO0 MOABIHHOr0 rpOMa/IsIHCTBA, CTBOPEHHS
€/JMHOTI'0 Jiep>KaBHOr'0 peecTpy 6imaTpuAiB Ta iX TPaHCKOPAOHHOrO MepeMilleHHs, PO3pO6JIeHHS BUMOT
I0/10 HAGYTTS IPOMAJISTHCTBA U MOJIOKEHD I[0/10 IEBHUX 0OMeXXeHb /i 6inmaTpuAiB (CTOCOBHO IX y4acTi B
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Abstract

This study aimed to investigate changes in the duration of land-use rights before and after the issuance of
Presidential Regulation No. 75 of 2024 and to identify normative conflicts arising in Indonesian agrarian
regulations. The research employed a normative approach, focusing on laws, regulations, legal doctrines, and
relevant legal theories. This study identified a normative conflict between the restrictions in the Basic Agrarian
Law of Indonesia and the provisions of Regulation No. 75, which significantly extends the duration of land-use
rights. Before the issuance of Regulation No. 75 of 2024, the granting of land-use rights was regulated by Law
No. 5 of 1960 “On Agrarian Principles”, which stipulated a grand period of 35 years, extendable for the same
period, with a maximum duration of 50 years. However, Regulation No. 75 now stipulates a grant period of 95
years, extendable for another 95 years, allowing for a maximum total of 190 years. This discrepancy creates
a misalignment between existing legal provisions and the policies introduced by the Presidential Regulation,
leading to legal uncertainties in its enforcement. The findings highlighted the application of the principle lex
superior derogat legi priori, meaning that higher-ranking regulations override lower-ranking ones. Accordingly,
this study emphasised the need for harmonisation between agrarian regulations and other sectoral policies to
mitigate conflicts and ensure sustainable and efficientland managementaligned with established legal principles
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Introduction

Indonesian Capital City (IKN) stands for the State Cap-
ital, which is the capital city of the Unitary State of the
Republic of Indonesia. This definition aligns with Arti-
cle 1, Paragraph (1), of the Law of the Republic of Indo-
nesia No. 3 “On the State Capital”’. In an official state-
ment from the Ministry of State Secretariat, President
Joko Widodo outlined the reasons for constructing the
IKN during his remarks at the opening ceremony of the
XVIII Congress of the Central Board of Muhammadiyah
Youth, held at the Balikpapan Sport and Convention
Centre in February 2023. According to the President,
the primary reason for developing the IKN is to pro-
mote equality in terms of economic growth, population
distribution, and development.

The development of the IKN is part of the Nation-
al Strategic Plans, with construction taking place in
Sepaku, Penajam Paser Utara Regency, East Kalimantan
Province. The legal basis for implementing the Nation-
al Strategic Plan is established in Law No. 3 of 20222,
along with its derivative regulations, including Regu-
lation of the President of Republic of Indonesia No. 75
of 20243 and Government Regulation of the Republic
of Indonesia No. 12 “On the Granting of Business Per-
mits, Ease of Doing Business and Investment Facilities
for Business Actors in the IKN"* Following Article 33,
Paragraph (3), of the 1945 Constitution of the Republic
of Indonesia®, the state controls the earth, water, and
natural resources for the greatest benefit of the people.
The IKN possesses significant land potential, making it
a key component of national development. Land plays a
crucial role in various aspects of human life, including
economic, social, political, cultural, and legal domains.
Beyond serving as a place of residence, land is also a
fundamental source of livelihood, supporting agricul-
tural activities, infrastructure, and other economic sec-
tors (Labibah et al., 2024). The concept of state control
means that the government, as the highest authority,
has the power to regulate land-related matters but does
not own the land itself (Suhariningsih, 2009). In the
context of IKN development, land serves as the foun-
dation for establishing modern, sustainable areas that
prioritise community welfare. With both strategic and
social significance, land management in the IKN must
balance development objectives with the rights of local

uu-no-3-tahun-2022.
2 Ibidem, 2022.
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communities. The regulation of land rights, including the
right to cultivate (HGU), is essential for ensuring equita-
ble and sustainable growth. A legal conflict has emerged
between the Agrarian Law, which limits HGU to 25 years,
and Presidential Regulation No. 75 of 2024, which ex-
tends this period to 95 years, contravening the principle
of legal hierarchy and creating regulatory uncertainty.

Research by .A.T.R. Ayunungtyas et al. (2024) high-
lights concerns regarding the extended duration of the
HGU in the IKN without a mechanism for revocation or
termination, which contradicts Law No. 5 of 1960°. The
study focuses on the clarity of procedures for obtaining
and extending HGU, as well as the status of land rights
after the expiry of the HGU period. A. Safik’s & M. Ewin-
da (2023) discuss the implementation of land rights in
the IKN based on Presidential Decree No. 65 of 20227
and other related regulations. However, their study,
limited to normative aspects, does not analyse the so-
cial and legal consequences. A.K. Murti et al. (2023)
examine normative conflicts related to the HGU dura-
tion in the IKN and emphasise the need for regulatory
harmonisation to prevent legal conflicts that could ob-
struct development.

Unlike previous studies, which focused on norma-
tive conflicts, implementation, and legal clarity, this
study analyses significant changes in the HGU duration
before and after the enactment of Presidential Regu-
lation No. 75 of 20248, including its legal implications
for protecting local community rights, ensuring envi-
ronmental sustainability, and optimising strategic land
management in the IKN. This study also provides le-
gal recommendations to balance the interests of the
state, land managers, and the community. C. Chaeru-
din (2023) argues that development for national stra-
tegic projects frequently conflicts with human rights,
particularly regarding the eviction of Indigenous Peo-
ples and urban populations who lack formal land own-
ership documents.

The case of the Rempang Island community illus-
trates that 16 traditional villages, including Sembulang
Village, which was established in 1834, are threatened
with losing their ancestral land. The community per-
ceives itself as being more disadvantaged than bene-
fiting from the development. Therefore, the state must

! Law of the Republic of Indonesia No. 3 “On the State Capital”. (2022, February). Retrieved from https://peraturan.bpk.go.id/Details/198400/

3 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.

* Government Regulation of the Republic of Indonesia No. 12 “On the Granting of Business Permits, Ease of Doing Business and Investment
Facilities for Business Actors in the IKN”. (2023, March). Retrieved from https://peraturan.bpk.go.id/Details /244908 /pp-no-12-tahun-2023.
% Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://jdih.bapeten.go.id/unggah/dokumen/peraturan/116-full.pdf/.
®Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
Details/51310/uu-no-5-tahun-1960.

7 Decree of the President of the Republic of Indonesia No. 65 “Land Acquisition and Land Management in the Capital City of the Archipelago”.
(2022, April). Retrieved from https://peraturan.bpk.go.id/Details /207621 /perpres-no-65-tahun-2022.

8 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
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protect their rights, and the community has proposed
that the development project be carried out outside the
traditional village area. This issue has been examined
by R. Dewi et al. (2024), whose research highlights that
land rights violations often involve collusion between
government authorities and private sector entities,
weak law enforcement, and the legal uncertainty faced
by landowners. In addition, victims seeking justice en-
counter numerous obstacles, including a long and com-
plex bureaucratic process and an imbalance of power
between the conflicting parties.

Based on this context, this study aimed to com-
prehensively analyse the differences in the duration of
Rights to Cultivate allocations before and after the issu-
ance of Presidential Regulation No. 75 of 20241, as well
as its legal implications for land management in the
Indonesian Capital City (IKN) and the rights of affect-
ed communities. This study focused on reforming the
regulation governing the HGU allocation period, given
that Presidential Regulation No. 75 of 2024 introduces
significant changes to the land management system, es-
pecially within the IKN, which is a priority for national
development. This regulatory shift not only affects ad-
ministrative arrangements concerning the HGU alloca-
tion period but also has far-reaching legal implications
for safeguarding local community rights, promoting en-
vironmental sustainability, and enhancing land use as
a strategic asset. This study was intended to provide a
clear understanding of the direction of policy develop-
ment in the field of land management after the Presi-
dential Decree came into force, and to propose legal
recommendations that would help balance the inter-
ests of the state, land managers and local communities.

Materials and Methods

The normative legal research conducted in this study
was based on an analysis of applicable legal norms,
with a focus on the conceptual framework underlying
specific regulations. This study relied on secondary
data, which comprised primary, secondary, and tertiary
legal materials. Legal research employed several meth-
odological approaches. These approaches served as a
means of obtaining information from various sources
regarding the legal issues addressed in this study. Since
this research adopted a normative legal framework,
several approaches were applicable, including the
statutory approach and the conceptual approach
(Marzuki, 2010). Primary legal materials consisted of
lawsandregulationsas sources oflawwith binding force.
The primary legal materials in this research, relating to

the rightto cultivate in the capital city of the archipelago,
included Regulation of the President of the Republic of
Indonesia No. 75 “On the Acceleration of the IKN”?, Law
of the Republic of Indonesia No. 5 of 1960 “On Agrarian
Principles”, and Law of the Republic of Indonesia No. 3
“On the State Capital”*. Secondary legal materials, such
as books and journals, were utilised to provide theo-
retical perspectives and support the understanding of
legal policy. Meanwhile, tertiary legal materials, such
as the Great Dictionary of the Indonesian Language
(Lukman, 1991), served to clarify the terminology used.

The primary approach adopted was the statutory
approach, whereby this study conducted an indepth
examination of the laws and regulations relevant to its
theme. Additionally, a conceptual approach was em-
ployed to identify and understand the ideas and fun-
damental principles underpinning the formation of the
legal norms under investigation. With this approach,
the study did not merely focus on the content of the
regulations but also examined the concepts underlying
their formation, such as justice, legal certainty, and the
protection of workers’ rights. This approach enabled
an analysis of the relationship between applicable legal
norms and the intended legal objectives within the con-
text of legal politics and workers’ rights, ensuring that
the research findings offer both theoretical and prac-
tical contributions to the understanding and develop-
ment of relevant legal policies.

Results and Discussion

Land possesses strategic value not only due to its physi-
cal aspects but also because of its social and defence-re-
lated functions (Sulistio, 2020). In the social dimension,
land serves as an identity marker for local communi-
ties, particularly Indigenous groups who have historical
and emotional ties to it as an ancestral heritage (Nu-
rahman, 2022). In the defence dimension, effective land
management can support national stability by facilitat-
ing strategic infrastructure and ensuring sustainable
spatial management (Sakarwi, 2014). Therefore, land
management in the IKN must maintain a balance be-
tween development requirements and the protection of
local community rights. From a legal perspective, land
is regulated through various rights, such as ownership
rights, cultivation rights, building usufructuary rights,
and use rights, which provide a legal basis for its use
(Novitasari et al., 2023). The regulation of land rights in
the IKN is particularly significant given the complexity
of developing the new national capital, which involves
multiple stakeholders, including the government, local

! Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.

bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
2 Ibidem, 2024.

3Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/

Details/51310/uu-no-5-tahun-1960.

* Law of the Republic of Indonesia No. 3 “On the State Capital”. (2022, February). Retrieved from https://peraturan.bpk.go.id/Details/198400/

uu-no-3-tahun-2022.
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communities, and investors. With prudent manage-
ment, land in the IKN can support equitable, sustaina-
ble, and inclusive development, while also serving as a
symbol of Indonesia’s progress as a nation that upholds
sustainability and social justice (Safik & Ewinda, 2023).

HGU can only be granted to Indonesian citizens and
legal entities incorporated under Indonesian law and
domiciled within Indonesian territory. Land that is eligi-
ble for HGU must be state-owned, and if it falls within a
designated forest area, the right can only be granted af-
ter the land has been reclassified (Sari, 2020). The own-
ership of HGU is directly linked to legal protection for
its holders, as land ownership disputes are prevalent in
Indonesian society. As a constitutional state guided by
the 1945 Constitution of the Republic of Indonesia?, the
government bears the responsibility of providing legal
protection to ensure fair access to land ownership, use,
and enjoyment for all citizens. However, the duration of
HGU allocations has frequently been criticised for dis-
proportionately benefiting large business actors at the
expense of local communities affected by development
(Lapasian, 2023).

HGU, which is regulated under Law No. 5 of 1960
“On Agrarian Principles”?, grants the holder the author-
ity to utilise the land for a specified period. Article 29
of the Agrarian Law, Paragraph 1, states that HGU may
be granted for a maximum period of 25 years. Para-
graph 2 stipulates that if a company requires a longer
period, it may be extended to a maximum of 35 years
and further extended for an additional 25 years upon
expiry. This provision aims to maintain a balance be-
tween the need to utilise the land for investment and
the principle of state-controlled land management for
the greatest prosperity of the people, as mandated by
Article 33, Paragraph (3), of the 1945 Constitution of
the Republic of Indonesia®. Meanwhile, under Article 9,
Paragraph 2, of Presidential Regulation No. 75 of 2024*
HGU is initially granted for a maximum of 95 years in
the first cycle and may be extended for a further 95
years in the second cycle. In comparison to the Agrari-
an Law, the HGU period stipulated in Presidential Reg-
ulation No. 75 of 2024 is significantly longer. The HGU
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concession period, as outlined in Presidential Regula-
tion, appears misaligned with the fundamental purpose
of law-making. According to R. Baldwin et al. (2012),
well-designed regulations must prevent disparities in
resource ownership, curb short-term exploitation, and
ensure equitable access to resources in accordance
with the principles of social justice. Furthermore, regu-
lations should facilitate the redistribution of resources
and enhance community access. Effective regulations
must uphold justice by safeguarding the interests of all
parties, providing legal certainty through clearly de-
fined rights and obligations, and generating substantial
benefits for society (Abidin, 2017). This highlights the
necessity for regulations governing the HGU concession
period to be carefully structured in alignment with the
principles of justice, legal certainty, and public benefit.

The legal conflict between the duration of the HGU
under the Agrarian Law and Presidential Regulation
No. 75 of 2024° constitutes a violation of the principle
of lex superior derogat legi inferiori - the doctrine that
emphasises that lower regulations must not conflict
with higher ones. Article 28 of the Agrarian Law® as the
primary legislation, sets the maximum HGU term at 25
years, extendable by up to 35 years. This aligns with
Article 33, Paragraph (3), of the 1945 Constitution’,
which emphasises land management for the people’s
prosperity. However, Presidential Regulation No. 75 of
20248 extends the HGU period to 95 years, potentially
reaching a total of 190 years if renewed in the second
cycle - a substantial deviation from the provisions of
the Agrarian Law’. This creates legal uncertainty and
undermines the principle of justice in land resource
management. Such a violation of the principle of lex
superior derogat legi inferiori highlights a fundamental
legal conflict between different levels of legislation.

As a lower-ranking regulation, the Presidential
Regulation® lacks the authority to alter or override the
provisions of the Agrarian Law, which holds higher le-
gal status. This inconsistency also threatens the state’s
flexibility in land management, rendering it misaligned
with the fundamental objective of state-controlled land
governance for the greatest prosperity of the people.

! Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://jdih.bapeten.go.id/unggah/dokumen/peraturan/116-full.pdf/.
2Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
Details/51310/uu-no-5-tahun-1960.

3 Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://jdih.bapeten.go.id/unggah/dokumen/peraturan/116-full.pdf/.
* Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.

5Ibidem, 2024.

6Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
Details/51310/uu-no-5-tahun-1960.

7 Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://jdih.bapeten.go.id/unggah/dokumen/peraturan/116-full.
pdf/.

8 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.

?Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
Details/51310/uu-no-5-tahun-1960.

10 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
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Thus, the provisions in the Presidential Regulation
require review to prevent regulatory disharmony and
ensure compliance with the established legal hierar-
chy. The government argues that granting HGU for up
to 95 years in the IKN aims to maximise investment
attractiveness, both domestically and internationally.
This policy is expected to enhance investor confidence
by offering long-term business certainty. However, the
exceptionally long HGU period raises concerns about
potential land monopolisation by certain entities, lead-
ing to concentrated land control by large-scale inves-
tors. This not only restricts local communities’ access to
land and resources but also poses risks of exacerbating
social inequality, disregarding environmental sustain-
ability, and contradicting the principle of social justice
in Article 33, Paragraph (3), of the 1945 Constitution?,

which mandates equitable land management for the
collective prosperity of the people.

The enactment of Presidential Regulation No. 75
of 2024 has far-reaching legal implications for land
management and the investment framework of Indone-
sia’s new capital city. One of the most notable changes
concerns the regulation of land rights duration, particu-
larly the right to cultivate, which has been significantly
extended. Previously governed by the Agrarian Law,
the HGU framework now faces new provisions that may
conflict with existing regulations. The discrepancy be-
tween the regulations governing the duration of HGU
is a key issue in the revised legal framework. Table 1
presents a comparison of the provisions for granting
HGU under the Agrarian Law and Presidential Regula-
tion No. 75 of 2024.

Table 1. Comparison of the granting of the HGU period between the Agrarian Law
and Presidential Regulation No. 75 of 2024 on the acceleration of the Indonesian Capital City

Agrarian Law?®

President Regulation No 75 of 2024*

Article 29.

(1) The right to cultivate is granted for a maximum term of 25 years.
(2) For companies requiring a longer period, the HGU may be granted
for a maximum of 35 years.

(3) Upon the request of the rights holder, and considering the
circumstances of the company, the HGU period specified in Paragraphs
(1) and (2) may be extended for a maximum of 25 years.

Article 9.

(1) The Indonesian Capital Authority guarantees certainty in the
duration of land rights through 1 initial cycle, which may be renewed
for 1 second cycle for Business Actors, as specified in the agreement.
(2) The cycles referred to in Paragraph (1) are as follows:

a. business use rights may be granted for a maximum of 95 (ninety-
five) years through 1 initial cycle, with the possibility of renewal for
1 second cycle, extending for up to 95 years, subject to evaluation
criteria and phased implementation.

Source: developed by the authors

Article 29 of the Agrarian Law® regulates the right
to cultivate with a more restrictive maximum term
of 25 years, which may be extended to 35 years for
companies requiring a longer duration. Additionally,
there is an extension of up to 25 years that may be
granted upon request by the rights holder, subject to
an assessment of the company’s condition. This regu-
lation reflects a cautious and measured approach to
land-use rights allocation. By contrast, Presidential
Regulation No. 75 of 2024° substantially expands the
HGU period for business actors. Article 9 of the reg-
ulation grants an nitial cycle of up to 95 years, with
the option of renewal for a second cycle of equal du-
ration, contingent on an evaluation of specified cri-
teria and phased implementation. This revision aims

full.pdfy/.
bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
Details/51310/uu-no-5-tahun-1960.
bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
Details/51310/uu-no-5-tahun-1960.

bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
7 Ibidem, 2024.

Details/51310/uu-no-5-tahun-1960.

to provide long-term legal certainty for business ac-
tors and enhance Indonesia’s investment appeal.

The normative conflict between the Agrarian Law
and Presidential Regulation No. 75 of 20247 can be
classified as a vertical normative conflict, which arises
when a lower-level regulation contradicts a higher-lev-
el regulation within the legal hierarchy. In the Indone-
sian legal system, the hierarchy of laws and regulations
is governed by the principle of lex superior derogat legi
inferiori, meaning that higherranking laws take prec-
edence over lower-ranking regulations. Consequently,
the Agrarian Law?, as a higher legal authority, should
serve as the primary reference, taking precedence over
Presidential Regulation No. 75 of 2024. The incon-
sistency between the Agrarian Law and Presidential

! Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://jdih.bapeten.go.id/unggah/dokumen/peraturan/116-
2 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
3Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
* Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
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Regulation No. 75 of 2024 raises concerns regarding
regulatory harmonisation. This conflict undermines the
legal legitimacy of the Presidential Regulation, particu-
larly given that Article 33 of the 1945 Constitution of
the Republic of Indonesia® explicitly mandates that nat-
ural resource management must adhere to the princi-
ples of justice and sustainability. If the provisions of the
Presidential Regulation contradict the Agrarian Law, its
implementation may be deemed legally invalid.

Therefore, any regulation that conflicts with the
fundamental norm or a higher-ranking norm loses
its legal validity. The normative conflict between the
Agrarian Law and Presidential Regulation No. 75 of
2024 can be classified as a vertical normative conflict,
which arises when a lower-ranking regulation contra-
dicts a higher-ranking regulation within the legal hi-
erarchy. In the Indonesian legal system, the hierarchy
of laws and regulations is governed by the principle of
lex superior derogat legi inferiori, meaning that high-
er-ranking laws take precedence over lower-ranking
regulations. Consequently, the Agrarian Law as a higher
legal authority, should serve as the primary reference,
taking precedence over Presidential Regulation No. 75
of 20242 The inconsistency between the Agrarian Law
and Presidential Regulation No. 75 of 2024 raises con-
cerns regarding regulatory harmonisation. This con-
flict undermines the legal legitimacy of the Presiden-
tial Regulation, particularly given that Article 33 of the
1945 Constitution of the Republic of Indonesia explic-
itly mandates that natural resource management must
adhere to the principles of justice and sustainability. If
the provisions of the Presidential Regulation contradict
the Agrarian Law, its implementation may be deemed
legally invalid.

According to H. Kelsen’s (1999) theory, the validity
of legal norms is determined by their conformity with
the fundamental norms or “Grundnorm” applicable
within a legal system. In this context, the fundamental
norm is the principle of justice and legal certainty en-
shrined in the Constitution. Therefore, any regulation
that conflicts with the fundamental norm or a high-
er-ranking norm loses its legal validity. Article 29, Par-
agraph (1), of the Agrarian Law?® establishes that lim-
iting the HGU period serves to preserve land function
and prevent monopolisation of natural resources. This
regulation aligns with the principle of justice outlined

bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
Details/51310/uu-no-5-tahun-1960.
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6 Ibidem, 2024.
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in Article 33 of the 1945 Constitution of the Republic
of Indonesia*, which emphasises the necessity of man-
aging natural resources for public welfare. Accordingly,
the regulation of HGU in the Agrarian Law has a strong
legal foundation and cannot be disregarded by a Pres-
idential Regulation. Conversely, the regulation in Pres-
idential Regulation No. 75 of 2024°, which extends the
HGU period to a maximum of 190 years, represents a
divergent approach - one that prioritises greater flexi-
bility for HGU holders.

However, this flexibility has the potential to con-
flict with the principles of justice and sustainability en-
shrined in the Constitution. If an excessively long period
is granted without adequate regulatory oversight, the
risk of natural resource exploitation by certain entities
may increase, ultimately harming national interests.
This conflict of norms also shows that the regulatory
framework governing HGU requires further harmoni-
sation. Resolution of this conflict may involve revising
Presidential Regulation No. 75 of 2024° to align with
the Agrarian Law’ or pursuing judicial review at the Su-
preme Court to determine its legal validity. Such meas-
ures are essential to ensure that all policies concerning
natural resource management uphold the principles of
justice, legal certainty, and sustainability. From a legal
perspective, the principle of lex superior derogat legi in-
feriori is fundamental to resolving normative conflicts.
As a statutory law, the Agrarian Law holds greater legal
authority than Presidential Regulation No. 75 of 2024.
Therefore, the provisions in the Presidential Regulation
must conform to those of the Agrarian Law, particularly
regarding the HGU term. This alignment is crucial for
maintaining coherence within the national legal system
and ensuring that natural resource management ad-
heres to the principles of justice and sustainability.

Additionally, the government must consider the
long-term consequences of excessively extended HGU
regulations. Granting HGU for up to 190 years could
lead to the monopolisation of land use by specific en-
tities, exacerbating inequalities in natural resource
management. Thus, the HGU limitations set out in the
Agrarian Law® must be upheld to guarantee equita-
ble and sustainable natural resource governance. As a
state governed by the rule of law, Indonesia bears the
responsibility of ensuring that all aspects of public life
are regulated through consistent and coherent legal in-

! Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://surl.li/hmmvxf.
2 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.

3Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
* Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://surl.li/ebzhqu.
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struments. The normative conflict between the Agrar-
ian Law and Presidential Regulation No. 75 of 2024!
underscores the need for regulatory harmonisation to
safeguard the principles of justice, legal certainty, and
sustainability as mandated by the Constitution.

The right to cultivate is a key instrument in the
governance of natural resources, regulated within a
national legal framework to ensure sustainability and
public welfare. An analysis of the Law of the Republic
of Indonesia No. 5 “On Agrarian Principles” and Regu-
lation of the President of Republic of Indonesia No. 75,
reveals significant differences in HGU tenure regula-
tions, which could impact the national legal order. As
a higher-ranking law, the Agrarian Law? restricts HGU
to an initial maximum of 25 years with the possibility
of gradual extensions, whereas the Presidential Regu-
lation® permits an initial term of 95 years, extendable
to 190 years. This disparity gives rise to a normative
conflict that requires harmonisation to uphold the
rule of law.

Article 33 of the 1945 Constitution of the Repub-
lic of Indonesia* asserts that natural resources must be
controlled by the state and utilised to maximise public
welfare. The HGU limitations in the Agrarian Law re-
flect a precautionary approach, ensuring the land’s so-
cial function is preserved and preventing monopolisa-
tion of management by specific entities. Conversely, the
extended tenure allowed under Presidential Regulation
No. 75 of 20245 raises concerns about the potential for
unchecked natural resource exploitation, which could
negatively impact communities in the long term. This
analysis underscores the need for regulatory synchro-
nisation to maintain policy alignment with the princi-
ples of justice, sustainability, and legal certainty.

Within Indonesian positive law, the principle of lex
superior derogat legi inferiori establishes that subor-
dinate regulations must not contradict higher-ranking
laws. Accordingly, Presidential Regulation No. 75 of
2024° must conform to the provisions of the Agrarian
Law so as not to prevent legal uncertainty. Such harmo-
nisation is essential to ensure that HGU policies remain
aligned with the constitutional mandate of managing
naturalresources for the collective prosperity of the peo-
ple. This study recommends revising the regulation and

bpk.go.id/Details /291821 /perpres-no-75-tahun-2024.
Details/51310/uu-no-5-tahun-1960.
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enhancing oversight mechanisms to ensure better legal
integration in land and natural resource governance.

Other normative conflicts arise from provisions
that require HGU holders to follow the principles of
sustainable environmental management, which may at
times conflict with the commercial objectives of long-
term land management (Yahya, 2024). For example,
some industrial sectors that rely on land for business
expansion may find that the stricter environmental pro-
visions in Presidential Regulation No. 75 of 2024 are in-
consistent with those in other investment policies that
comply with Agrarian Law’, which prioritise efficiency
and rapid expansion without adequately considering
sustainability concerns. On the other hand, although
the extension of the HGU period is considered a step
towards mitigating the conflict between investment
needs and existing legal restrictions, it can exacerbate
issues related to equitable land use (Sahrul, 2024). A
longer period risks widening land ownership inequal-
ity, while new land management norms may not have
been sufficiently disseminated or widely accepted by
stakeholders in the local regions. This creates a gap be-
tween the long-term objectives of agrarian policies and
their implementation on the ground, as well as poten-
tial conflicts with regional policies that impose stricter
land use regulations.

The issuance of Presidential Regulation No. 75 of
20248 governs land acquisition for the development
of the IKN, giving rise to various legal implications re-
lated to state land control rights and the protection of
affected communities. Land management by the state
in the context of IKN development refers to the highest
level of land control rights vested in the state. This au-
thority not only applies to land controlled by the state
but also includes mechanisms to regulate and utilise
land for the public interest. In this context, land ac-
quisition for the development of the IKN is intended
to serve the public interest following the principle of
“public prosperity” as stipulated in Article 33 of the
1945 Constitution®. The government, through Pres-
idential Regulation No. 75 of 2024, is responsible for
organising and facilitating the transfer of land rights
to support broader development objectives. To achieve
the aims of IKN development, land acquisition must be

! Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
2Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
3 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
* Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://surlli/fdkrmr.

5 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
7Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
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carried out with due consideration for the public in-
terest, including providing fair compensation to those
who hold land rights.

As stipulated in Constitutional Court Decision
No. 001-0021-0022/PUU-1/2003%, the interpretation
of Article 33 of the 1945 Constitution? mandates that
the state regulate and administer natural resources,
including land, to maximise public prosperity. One key
implication arising from the issuance of this Presiden-
tial Regulation concerns land management, which has
traditionally been part of the rights of Indigenous Peo-
ples. Within customary law, land holds economic, cul-
tural, and social significance essential to the survival of
Indigenous Peoples. Certain Indigenous groups, such as
the Kaili Tribe in Central Sulawesi, maintain a system
of land ownership that differs from state law, potential-
ly leading to conflicts in the land acquisition process.
This aligns with the argument made by R. Paputungan
& A. Bakhri (2023) that such processes must be care-
fully regulated to safeguard Indigenous land rights.
Furthermore, the government should provide solutions
to ensure the long-term security of land rights held by
Indigenous Peoples.

The development of the Indonesian IKN, although
aimed at improving community well-being, also pre-
sents environmental challenges that require careful
consideration. Such a large-scale project risks contrib-
uting to deforestation, habitat destruction, and eco-
logical disruption. Therefore, Presidential Regulation
No. 75 of 2024* must be complemented by environmen-
tal policies that support the sustainable management of
natural resources. It is essential that this development
not only prioritises economic growth but also ensures
long-term environmental sustainability. The concept of
state control over land, as outlined in the Agrarian Law*,
grants the state ultimate authority over land use. This
means that, although land may be owned by individu-
als or community groups, the state retains the power to
regulate, manage, and, where necessary, reallocate land
rights for the public interest. In the context of IKN de-
velopment, land acquisition is undertaken in the public
interest, as regulated in the Law of Republic of Indone-
sia “On Land Acquisition for Development in the Public
Interest”. This legal framework authorises the state to
reassign land rights from individuals or legal entities
for projects intended to enhance public welfare.

Legal implications of land ownership. Presidential
Regulation No. 75 of 2024 provides a legal basis for the
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state to control and transfer land rights for the devel-
opment of the IKN. However, the transfer of land rights
must be carried out through clear procedures that ad-
here to the principles of justice. Communities affected
by land acquisition must receive fair compensation re-
flecting the market value of the land taken. Protection
of Indigenous Peoples’ rights. In Indonesia, various
Indigenous groups hold land rights by their customary
legal systems (Wibowo, 2022). For Indigenous commu-
nities, land is not merely an economic resource but also
holds significant cultural and spiritual value. Therefore,
land acquisition for INK development must consider
the inherent rights of Indigenous Peoples, whose iden-
tities and traditions are closely tied to the land.

Conflict with the Indigenous Peoples’ rights. One of
the challenges in acquiring land for IKN development
is the potential for conflict with Indigenous Peoples
who claim ownership based on customary land tenure
systems (Murti et al., 2023). The transfer of land rights
held by Indigenous Peoples must be handled with
sensitivity, respecting cultural values and ensuring
that compensation aligns with established customary
rights. The development of IKN will inevitably impact
the environment, particularly due to the large-scale
land use involved. Key concerns include deforestation,
habitat destruction, and loss of biodiversity, all of which
require careful consideration. Thus, sustainable envi-
ronmental management policies must be implemented
throughout the development process to minimise neg-
ative impacts on natural ecosystems (Mykytyuk, 2022).

Land acquisition for IKN development faces com-
plex challenges under civil law, particularly concern-
ing the rights of Indigenous communities and private
landowners under customary legal frameworks. The
process of transferring land rights must be conducted
fairly, ensuring transparency and adequate compen-
sation that aligns with recognised civil law principles.
Ownership disputes may arise in the absence of legal
certainty regarding the land designated for IKN devel-
opment, necessitating clear regulatory provisions and
legal safeguards to protect the civil rights of landown-
ers (Orinton et al., 2023).

In civil law, compensation plays a crucial role in
land acquisition. The government is obligated to pro-
vide fair compensation, either through monetary pay-
ment or land replacement of equal value. The principle
of fairness must be upheld to prevent undue disad-
vantage to any party, particularly those who have long

! Judgment of Constitutional Court of the Republic of Indonesia No. 001-0021-0022/PUU-1/2003. (2003, December). Retrieved from https://
2 Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://jdih.bapeten.go.id/unggah/dokumen/peraturan/116-
3 Regulation of the President of Republic of Indonesia No. 75 “On the Acceleration of the IKN”. (2024, July). Retrieved from https://peraturan.
*Law of the Republic of Indonesia No. 5 “On Agrarian Principles”. (1960, September). Retrieved from https://peraturan.bpk.go.id/
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inhabited or cultivated the land. The compensation
process must also follow legally recognised deliberative
mechanisms, ensuring that landowners are allowed to
assert their rights through a fair negotiation process.
Presidential Regulation No. 75 of 2024! carries signifi-
cantlegal implications for land managementin IKN. This
regulation outlines the procedures for obtaining and ex-
tending HGU and ensures legal certainty regarding land
status upon the expiration of these rights. The policy
is designed to provide clarity for landowners and busi-
ness entities while safeguarding the rights of local com-
munities against arbitrary land seizures. With a more
transparent and inclusive legal framework, the risk of
agrarian conflicts can be minimised, ensuring fairness
in the management ofland assets within the IKN project.

Conclusions

The National Capital is being developed to ensure eq-
uitable development across Indonesia. To support this
objective, specific regulations governing the National
Capital have been established. However, inconsisten-
cies have emerged regarding the duration of land use
rights within the National Capital, leading to discrep-
ancies between existing regulations. These inconsist-
encies present a potential threat to Indigenous com-
munities who have long relied on and managed these
lands. Furthermore, the environmental impact must be
a central consideration, particularly given that the land
has been in use for over a century and has developed
an established ecological balance. A normative con-
flict arises because the Agrarian Law holds a superior
legal position compared to other regulations, yet the
provisions concerning the duration of HGU land tenure
rights in the National Capital are governed by a govern-
ment-issued regulation.

The legal principle of lex superior derogat legi infe-
riori dictates that lower-tier regulations must conform
to higher legal norms. Therefore, a normative review is
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AHoTauia

MeTo10 1jbOT0 AOCi/PKeHHsI 6Yy/10 BUBUEHHS 3MiH y Ha/lJaHHI MpaB Ha 3eMJIEKOPUCTYBaHHS /0 i mic/is BUJaHHSA
Ykasy npe3sugenTa [HoHesii Big 2024 poky Ne 75, a Tak0k BUSIBJIEHHSI HOPMAaTUBHUX KOJTi31H, IKi BHHUKAIOTh B
arpapHoMy peryJjroBaHHi [HA0oHe3il. Y boMy focaikeHHI BAKOPHUCTaHO HOPMAaTUBHUM METO/I, 3aCTOCOBAHU I
JJI1 BUBYEHHS 3aKOHIB I MiJI3aKOHHUX aKTiB, NPaBOBUX JOKTPHUH Ta BIiJNOBIJHUX NpaBOBUX Teopii. lle
JLOCJTiPKeHHS] BUSIBUJIO HOPMAaTHBHUM KOHQIIIKT Mixk noJioxkeHHsIMU OCHOBHOI'0 arpapHoOro 3akoHy [H0Hes3li],
Akl € o6MexeHiMMY, 1 YkazoM N2 75, 110 noioBKye TepMiH Aii npaB Ha 3eMJieKOpUCTYBaHHA. [lo BUaHHSA
Ykas3y Big 2024 poky N2 75 TepMiH «Ha/ilaHHSI IpaBa KOPUCTYBaHHS 3eMJIel0» OY/I0 perJlaMeHTOBaHO 3aKOHOM
InpoHesii Big 1960 poky Ne 5 «[Ipo NpUHIMIIN 3eMJIEKOPUCTYBAHHA», Y IKOMY OyJ/I0 3a3Ha4eHO, 110 MpaBo
KOpPUCTYBaHHA 3eMJIel0 HAJJal0Th CTPOKOM Ha 35 pokiB, Horo Moke 6yTH MTO/0BXKEHO HAa TaKUH caMUi CTPOK,
o6 3arajJbHUN TepMiH cTaHOBUB 50 pokiB. BogHouac Yka3 Ne 75 nepejbadag, 1110 MpaBo KOPUCTYyBaHHSA
3eMJIel0 Ha/Ial0Th CTPOKOM Ha 95 pokKiB, AKUH MOXke OYTH IPOJOBXKEHO Ije Ha 95 pOKiB 3 MaKCHMa/JbHUM
3araJJbHUM CTpokoM o 190 pokiB. Lle cTBopio€ HeBiANOBIAHICTE MiX NMOJIOKEHHSAMH, Nepef0ayeHUMU B
HOpPMaTUBHO-NIPABOBHUX aKTaX HUKYOTO0 piBH$, i MOJITUKOI0, BU3HAYEHOK B YKasi Npe3n/ieHTa, 10 CTBOPIOE
npaBoBi mpo6sieMu B Horo peasisanii. Pe3ysbTaTu AocCaiIkeHHs 3aCBilYU/IM HEOOXiHICTh 3aCTOCyBaHHSA
npuHLuny lex superior derogat legi priori, TO6TO BUIUX HOPMATUBHUX aKTIB [0 HIDKYUX. Y JOC/TiKeHH]
aKILeHTOBAHO Ha Heo6XiAHOCTI rapMoHi3anii arpapHOro 3aKOHOAABCTBA 3 {HUITMMU rajy3eBUMH MOJTITHKAMU
JUIs1 3MeHIleHHs NoTeHIia/y KoHQJIIKTIB i 3ab6e3nedyeHHs cTanoro, epeKTUBHOTO YIPaB/IiHHS 3eMeJTbHUMH
pecypcamMi BiAIOBIHO 0 3aCTOCOBHUX NTPAaBOBUX NPUHIUIIIB
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