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Abstract

The purpose of the study is to examine the objective side of the composition of the criminal offence of
unlawful enrichment by analysing the content of individual features to solve theoretical and practical
problems. The research methodology consists of a set of scientific methods, among which the main place
is occupied by the dialectical method. A system of scientific methods is applied: generalisation - for the
establishment of positions available in the specialised literature on determining the signs of the objective
side of the composition of the criminal offence of unlawful enrichment; formal logic (induction, deduction,
analogy synthesis, abstraction) - to clarify the essence of these issues; theoretical - in the process of
research of scientific and educational literature; system analysis - to determine the areas for improving
the provisions of the Criminal Code of Ukraine and the practice of its application. The scientific originality
of the study lies in the fact that it highlights the relevant problems of the objective side of unlawful
enrichment by analysing its characteristic features. Specific proposals have been developed to improve
the content of a socially dangerous act specified in the disposition of Art. 368-5 of the Criminal Code of
Ukraine, which may have theoretical and practical importance for further solving this problem. Based on
the results of the study, conclusions are formulated regarding the determination of the objective side of the
composition of unlawful enrichment. Based on the analysis of the objective side of unlawful enrichment,
the importance of determining a specific period of committed act under study by a person authorised to
perform the functions of the state or local self-government, has been established. It is proposed to present
the text of part 2 of Art. 368-5 of the Criminal Code of Ukraine in the following wording: the acquisition
of assets should be considered the acquisition of their ownership by a person authorised to perform the
functions of the state or local self-government, and the acquisition of assets by another individual or legal
entity, on behalf of a person authorised to perform the functions of the state or local self-government, or
that a person authorised to perform the functions of the state or local self-government, may directly or
indirectly perform actions with respect to such assets that are identical in meaning to the exercise of the
right to own, use and dispose
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Introduction

At the present stage of development of the legal ac-
tivity of the state, one of the priority tasks remains to
counteract corruption law violations. In this context,
an important place is given to the provisions of the
Criminal Code (CC) of Ukraine, which contain mod-
ern effective anti-corruption tools. In particular, they
relate to criminal liability for unlawful enrichment
(article 368-5 of the CC of Ukraine). This criminal
law tool is used to influence officials authorised to
perform the functions of the state and local self-gov-
ernment, to prevent them from committing criminal
corruption offences.

Analysis of the practice of applying Art. 368-
5 of the CC of Ukraine and investigation of scientific
literature indicates the presence of certain difficul-
ties in implementing criminal liability for this crim-
inal offence. As of October 10, 2020, ten criminal
proceedings were registered, among which only one
person was notified of suspicion. One of the reasons
for this situation is the inaccurate formulation of the
objective side of the composition of the criminal of-
fence of unlawful enrichment since this feature plays
a substantial role in its qualification.

The purpose of the study is to examine the
forms of implementation of the objective side of the
composition of the criminal offence of unlawful en-
richment by analysing the content of its individual
features and to outline ways to improve this criminal
law regulation to increase the level of effectiveness
of anti-corruption in Ukraine.

Results and Discussion

In Criminal law science, a correct theoretical and
practical understanding of the objective side of the
composition of a criminal offence is important. The
objective side of the composition of a criminal of-
fence should be considered a set of signs provided
for by the law on criminal liability that characteris-
es the external manifestation of a socially danger-
ous act that encroaches on the objects of criminal
legal protection [1]. In the theory of criminal law,
mandatory and optional features of the objective
side of the composition of a criminal offence are
distinguished. The study supports the opinion of
M.R. Rudkovska, who claims that the mandatory
signs of the objective side of the composition of a
criminal offence affect the presence of public dan-
ger, they are considered when qualifying encroach-
ment. In turn, optional features of the objective side
of the composition of a criminal offence and circum-
stances that are outside its composition determine
the degree of public danger, they are considered
during the individualisation of criminal liability [2].
This position was defended by V.M. Kuts, noting that
the element of the composition of a criminal of-
fence, which unites a group of its objective features,

is the objective side [3]. That is, the establishment
of signs of an objective side allows for identifying
the presence of elements of a criminal offence in
the actions of a person, properly qualifying a social-
ly dangerous act, and distinguishing it from other
criminal offences.

When investigating the composition of un-
lawful enrichment, it is necessary to focus on the
content of a socially dangerous act and the form in
which such an act can be expressed. Since the most
promising direction of influencing crime should be
to overcome the desire to commit crimes [4], the
content of a socially dangerous act and its forms
are embodied in the formulation of the disposi-
tion of the criminal law regulation under study.
D.G. Mykhailenko aptly called the regulation on
unlawful enrichment “an instrument of the final
frontier of legal counteraction to corruption” [5].
According to Art. 368-5 of the CC of Ukraine, un-
lawful enrichment is the acquisition by a person
authorised to perform the functions of the state or
local self-government of assets the value of which
exceeds their legal income by over six thousand five
hundred non-taxable minimum incomes of citizens.
In part 2 of Art. 368-5 of the CC of Ukraine, the leg-
islator explains that the acquisition of assets should
be considered the acquisition of their ownership by
a person authorised to perform the functions of the
state or local self-government, and the acquisition
of assets by another individual or legal entity, if it is
proved that such acquisition was conducted on be-
half of a person authorised to perform the functions
of the state or local self-government, or that a per-
son authorised to perform the functions of the state
or local self-government, can directly or indirectly
perform actions with such assets that are identical
in meaning to the exercise of the right to dispose
of them. Thus, to identify what a socially dangerous
act is and in what forms it can be implemented, it is
necessary to determine the meaning of the terms
used in criminal law to denote it.

S.S. Chernyavskyi & A.A. Vozniuk note that
two models of legal counteraction to unlawful en-
richment have become the most common in the
world: recognition of unexplained enrichment as a
criminal offence and bringing the perpetrators to
criminal responsibility and confiscation of prop-
erty, the origin of which a person cannot explain,
in a civil manner [6]. For the most part, this is the
confiscation of assets, which is not based on a guilty
verdict, or the so-called civil confiscation [7]. These
models have both advantages and disadvantages
related to the observance and possible violation of
human rights, and the potential to counteract un-
lawful enrichment [8]. In addition, the legal provi-
sions of some countries require that the prosecution
prove the existence of an additional element related
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to a particular offence or behaviour [9]. Analysing
the criminal law regulation of unlawful enrichment
in Ukraine, by its construction and the moment of
completion, unlawful enrichment is a criminal of-
fence with material composition since the legisla-
tor in the disposition of the article indicates that the
value of assets of a person authorised to perform
the functions of the state or local self-government
should exceed its legal income by over six thousand
five hundred non-taxable minimum incomes of citi-
zens. The legislator defines as a mandatory element
of the objective side of unlawful enrichment: a so-
cially dangerous act, consequences, and cause-and-
effect relationship between the act and the conse-
quences. The place, time, environment, method,
tools, and means of committing a criminal offence
do not affect the qualification of unlawful enrich-
ment. This study shares the opinion of O.P. Dene-
ga, that the optional features of the objective side
of a criminal offence should not be ignored, since
they implement the principle of individualisation of
criminal liability and the basic principles of crimi-
nal proceedings [10]. Failure to establish a specific
period in which a person is authorised to perform
the functions of the state or local self-government
during the performance of the duties assigned to
it and after their termination causes difficulties in
qualifying this socially dangerous act. In particular,
it is about that it would be appropriate to provide
for the occurrence of criminal liability for unlaw-
ful enrichment of a person authorised to perform
the functions of the state or local self-government
during the performance of their official duties, and
within one year after the termination of official ac-
tivity. In addition, it should be indicated that crimi-
nal liability will not occur if a person authorised to
perform the functions of the state or local self-gov-
ernmentacquires assets before entering the service.

In the disposition of the article on unlaw-
ful enrichment, the legislator does not name the
methods of unlawful enrichment. This means that
unlawful enrichment can be committed in any way.
The variety of ways to commit the criminal offence
under study is due to the constant appearance in
real life of new ways of corruption enrichment,
which does not allow providing an exhaustive list
of suitable methods. In the paper by I.M. Yasin, such
methods of unlawful enrichment are identified. Ob-
taining illegal benefits during unlawful enrichment
by a person authorised to perform the functions of
the state or local self-government. The author con-
siders other possible ways of unlawful enrichment
to be typical, which are covered by the signs of cer-
tain elements of criminal offences provided for in
the CC of Ukraine. In this case, the signs (socially
dangerous act and method of committing criminal
offence) are belonging to different elements of the
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same criminal offence, but for objective reasons, in
different compositions, they denote the same phe-
nomenon of reality. The presence of such signs is a
prerequisite for recognising these elements of crim-
inal offences and unlawful enrichment as those pro-
vided for by contesting regulations. The researcher
emphasises that the criminal law regulation on un-
lawful enrichment should be applied when a social-
ly dangerous act committed by a subject of criminal
law is a violation that is not covered by signs of oth-
er corruption abuse or the fact of committing such
an act is not proven, and the standard of living of
a person does not correspond to their official, an-
nually declared income [11]. According to V.M. Ky-
rychko, applying the regulation on unlawful enrich-
ment, should first establish the presence of assets
on a large scale [12] however, notes A.A. Vozniuk,
if a person has acquired assets legally, they will al-
ways be able to express their arguments about the
legality of acquiring such assets. Even if there are
certain doubts, the rule should be applied in a way
that all doubts about the guilt of a person are inter-
preted in their favour [13]

It is appropriate to analyse the above-men-
tioned construction of part 2 of Art. 368-5 of the CC
of Ukraine, in which the legislator specifies in more
detail the commission of a socially dangerous act by
a subject of unlawful enrichment. The study sup-
ports the position of N.Yu. Symonenko and I.0. Slo-
bodianko that the current version of the criminal
law ban on unlawful enrichment, despite its imper-
fection, is a radical measure aimed at reducing the
scale of corrupt behaviour, the legal reality that pro-
vides for labour-intensive proof and simultaneous-
ly poses a danger of selective justice [14]. The Crim-
inal Law regulation of unlawful enrichment clearly
indicates that a person authorised to perform the
functions of the state or local self-government, an-
other individual, or a legal entity, can acquire own-
ership of assets if it is proven that such acquisition
was conducted on behalf of a person authorised to
perform the functions of the state or local self-gov-
ernment. That is, the legislator, using the term
“proven”, imposes an obligation on law enforcement
agencies to prove the fact of acquisition of assets by
another individual or legal entity, if it is established
that such acquisition was conducted on behalf of
a person authorised to perform the functions of
the state or local self-government. This may cause
difficulties in applying the criminal law regulation
on unlawful enrichment in practice. Therefore, it
is considered appropriate to formulate its text as
follows: “acquisition of assets by ownership by an-
other individual or legal entity, if such acquisition
was conducted on behalf of a person authorised to
perform the functions of the state or local self-gov-
ernment”. The term “acquisition” is commonly used
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in the text of the CC of Ukraine not only in relation
to property rights but also to denote the emergence
of civil rights and obligations. According to the gen-
eral provisions of the Civil Code of Ukraine, in cer-
tain cases, the right of ownership of a thing can pass
to the acquirer only after the transaction based on
which such a thing is alienated is provided in the
form established by law. In particular, in accordance
with the requirements of parts 3 and 4 of Art. 334 of
the Civil Code of Ukraine, the right of ownership of
property under a contract that is subject to notari-
sation arises from the acquirer from the moment of
such certification or from the moment of entry into
force of a court decision recognising a contract that
is not notarised as valid. If the contract on alien-
ation of property is subject to state registration, the
right of ownership of the acquirer arises from the
moment of such registration, which is necessarily
applied to the emergence of the right of ownership
and other real rights to immovable things (Art. 182
of the Civil Code of Ukraine). That is, the right of
ownership in such cases will arise only from the
moment of notarisation or state registration of the
contract. Regarding the acquisition of funds or oth-
er property, income from them, they should be con-
sidered the implementation of paid or gratuitous
actions (purchase, receipt as a gift, in exchange, on
account of debt, in the order of compensation for
losses, etc.) that provide the opportunity to dispose
of such money or property as their own, that is, to
own it, alienate, or personally use [15]. Since action
is an act that is not compatible with a rule of law
that prohibits acting in a certain way, and inaction
is an act that contradicts a regulation that contains
an order to act in a certain way, unlawful enrich-
ment can only consist in the form of action. The pro-
hibition in this case is the acquisition by a person
authorised to perform the functions of the state or
local self-government of assets the value of which
exceeds their legal income by over six thousand five
hundred non-taxable minimum incomes of citizens.

The next controversial issue in part 2 of
Art. 368-5 of the CC of Ukraine remains the identi-
fication by the legislator of the concept of perform-
ing actions by a person authorised to perform the
functions of the state or local self-government that
are identical in meaning to the exercise of the right
to dispose of them. In general, the right of dispos-
al determines the dynamics of property relations,
which consists in the commission by the owner of
certain active actions in relation to the thing. Based
on the right of disposal, the owner has the oppor-
tunity to transfer their ownership of the item to
other persons. By performing actions, the owner ac-
tually determines the future of the item, its further
legal fate [16]. Determination of the fate of an item is
conducted based on the conscious will of the person.

Actions of a person to terminate the right of own-
ership of an item committed against the will of the
owner cannot be considered as the right of dispos-
al. Given the completeness and absolute nature of
the right of ownership, the owner of the property
has an independent right to dispose of this proper-
ty. That is, the owner, when disposing of property, is
also obliged to consider the rights and interests of
others, and the specific features of the object. This
is due to the fact that the right of disposal should be
exercised within the framework of legislation, fail-
ure to comply with which may lead to liability.

Therewith, actions such as ownership and
use rights should also be considered. The study
shares the opinions of A.A. Vozniuk and A.V. Tyten-
ko that for a person authorised to perform the
functions of the state or local self-government, the
legislation should establish a clear obligation to
provide information about the source of origin of
assets that belong to them by right of ownership,
use, disposal [17]. Considering the right of owner-
ship, V.S. Myronenko notes that the main feature of
the right of ownership is the possession (control)
of a person over a thing, which should be inter-
preted as an influence on a thing, an attitude to a
thing. The second sign of ownership is that control
must be factual, although this does not always in-
volve constant contact of the person with the thing.
As for the right of use, the author notes that such a
right is realised by using the useful properties of a
thing, benefits that serve to satisfy the interests of
the owner [18]. Consequently, each of the rights of
a person authorised to perform the functions of the
state or local self-government is independent and
simultaneously is part of a single legal category -
the content of the right to own actions. That is why
it is considered appropriate to add the concept of
“right of ownership, use, and disposal” to the text of
part 2 of Art. 368-5 of the CC of Ukraine.

The scientific originality of the study lies in
the fact that it highlighted the relevant problems
of the objective side of unlawful enrichment by
analysing its characteristic features. Specific pro-
posals were suggested to improve the content of a
socially dangerous act specified in the disposition
of Art. 368-5 of the CC of Ukraine, which may have
theoretical and practical importance for further
solving this problem.

Conclusions

Based on the results of the study, it can be conclud-
ed that the formulation of the objective side of the
composition of unlawful enrichment is not com-
plete and exhaustive. Based on the analysis of the
objective side of unlawful enrichment, the impor-
tance of determining a specific period of time when
the person who committed the socially dangerous
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act under study was authorised to perform the
functions of the state or local self-government, has
been established. It was proposed to present the text
of the specified criminal law regulation in the follow-
ing wording to clarify the criminal legal essence of
the objective side of unlawful enrichment, part 2 of
Art. 368-5 of the CC of Ukraine: the acquisition of
assets should be considered the acquisition of them
by a person authorised to perform the functions of

Bezginskyi I

the state or local self-government, in ownership, and
the acquisition of assets in ownership by another
individual or legal entity, on behalf of a person au-
thorised to perform the functions of the state or lo-
cal self-government, or that a person authorised to
perform the functions of the state or local self-gov-
ernment, can directly or indirectly perform actions
with respect to such assets that are identical for the
exercise of the right of ownership, use, and disposal.
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O6’eKTUBHa CTOPOHa CKlaay KpUMiHaNbHOro
rnpaBonopyLeHHA He3aKOHHOro 36arayeHHs

BoraoaH leoprinosmny besarMHCbKUM
HauioHanbHa akageMia BHYTPILLHIX cnpaB
03035, ConoM’'aHCcbKa nnoLla, 1, M. Knis, YKpaiHa

AHoTauia

MeTow cTaTTi € pgochipkeHHA O006’'€KTMBHOI CTOPOHM CKJI3Jy KpUMiHaJbHOrO MNpPaBONOPYLIEHHS
He3aKOHHOro 36aradyeHHs LIJISXOM aHa/li3y 3MiCTy OKpeMHX O3HaK [/l PO3B’sI3aHHS TEOPETHUYHHUX i
NPaKTUYHUX Npo6JieM. MeTozo10TiI0 AOCIiI)KEeHHS CTAHOBUTDH KOMIIJIEKC HAYKOBUX METOJIB, cepeJ| IKUX
roJIOBHE MicClle ocifa€e Aia/leKTUYHUM MeTo/. 3aCTOCOBAHO CUCTEMY METO/[iB HAYKOBOTO Mi3HAHHSA: METOJ,
y3arajbHeHHs A5 GOpMYyBaHHS HasBHUX Y CllelliajbHIN JiiTepaTypi Mo3uLil 1100 BU3HAYEHHS O3HAK
06’€KTUBHOI CTOPOHU CKJIaZy KPUMiHa/JIbHOrO MPaBOMNOpYIIeHHsI He3aKOHHOro 36arayeHHs; ¢popMaibHOI
Joriku (iHAyKnito, fefyKIiifo, aHaoTilo CUHTe3, abcTparyBaHHs) — JJisl 3’iCyBaHHsS CYTHOCTI 3a3HaUYeHHUX
NHUTaHb; TEOPETUYHUH — y NpoLeci JOoCIiP)KeHHA HAayKOBOI Ta HaBYaJIbHO-MeTOJUYHOI JIiTepaTypy; MeTOJ
CUCTEeMHOI0 aHaJ/i3y - JJI OKpecJIleHHS HalpsAMIB yJ0CKOHaJIeHHd NoJoxeHb KpHMiHa/JbHOrO KoAeKcy
YKpaiHu Ta NpakTUKU MOro 3acTocyBaHHsl. HaykoBa HOBM3HA CTATTI MOJIAra€ B TOMY, 1110 B Hill BUCBIT/IEHO
aKTyaJbHi Npo6JieMH 06'€KTHBHOI CTOPOHU HE3aKOHHOTI'0 36arayeHHs 3a J0IIOMOTO0 aHali3y XapaKTepHUX
ocobsuBocTedl ii 03Hak. Po3po6sieHO KOHKpeTHI mnpomo3uuii 3 yZO0CKOHaJEHHS 3MICTy CycHiJIbHO
HebGe3neyHoro JissHHS, o3HaYeHoro B Aucno3uuii ct. 368-5 KK Ykpainu, siki MoXXyTb MaTH TeopeTHYHe
Ta NpaKTUYHe 3HAYEHHs [JIS MOJaJbIIOr0 po3B’sA3aHHA Ijie€l mpobyieMu. 3a pe3ysbTaTaMu 3JiHCHEHOTO
JocaimpxeHHs1 cGopMyJIbOBAaHO BUCHOBKH L0/0 BU3HAYEHHS 06’€KTUBHOI CTOPOHM CKJIaZy HE3aKOHHOTO
36aravyeHHs. Ha migctraBi aHani3y 06’€KTUBHOI CTOPOHU HE3aKOHHOTO 36arayeHHs BCTAHOBJIEHO BaXKJIUBICTh
BU3HAUYeHHS KOHKPETHOTI0 IPOMIXKKY Yacy BUMHIOBAHOT0 0CO6010, yTOBHOBAXKEHOI0 HA BUKOHAHHSA QYHKI[iH
Jlep>kaB1 abo Mic1ieBOro caMoBpsIAyBaHHS, aHAIi30BaHOI0 CyCIiJIbHO HEGE3MeYHOTO JjisiHHSA. 3allPONOHOBAHO
BUKJIACTH TeKCT 4. 2 cT. 368-5 KK YkpaiHu B Takill pefakuil: HA6yTTAM aKTUBIB CJ1iJj BBaXKaTH HAGYTTH X
0c06010, YTOBHOBA)K€HOI0 HAa BUKOHAHHSA QYHKLiH Aep:xaBu a60 MiclieBOro caMoBpsi/[yBaHHS, Y BJIACHICTb,
a TaKoXX HabGyTTs akTUBIB y BJaAcHiCTh iHLIOK ¢i3WyHOI abo PUAUYHOI 0C000I0, 32 JAOPYy4YEHHSIM
ocobH, YNOBHOBa)keHOI Ha BUKOHaHHA QYHKLiH JepkaBW abo MiclieBOro caMoBpsiAiyBaHH:A, abo 110
oco6a, ynoBHOBa)XKeHA Ha BUKOHAHHA QYHKIIiM Aep)KaBU YU MiCIleBOr0 caMOBPsIAYBAaHHS, MOXe MPSIMO YU
ornocepeJKOBaHO BYMHATH L10J0 TaKUX aKTUBIB Ziii, TOTOXHI 3a 3MicTOM 3AiMCHEHHIO IpaBa BOJIOAIHHS,
KOPHUCTYBaHHSA Ta PO3NOPAJKEHHA
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