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Abstract

In the second year of the full-scale armed aggression of the Russian Federation against Ukraine, the question
of bringing the perpetrators to criminal responsibility for committing war crimes is urgent. At the same time,
the criminal law qualification of actions within the scope of the provisions of Article 438 of the Criminal
Code of Ukraine stays debatable. The purpose of this study was to investigate the content of some verdicts
in proceedings on violations of the laws and customs of war, which were passed after February 24, 2022 in
Ukraine, to identify the problems of law enforcement and the performance of procedural requirements
regarding their content, since they acquired not only social significance and resonance, but also international
ones, and the requirements for their quality can be defined as increased. The study used various methods
of scientific research, the most effective and active among which were as follows: systemic-structural,
comparative, analysis, and terminological. According to the results of processing the verdicts of the courts of
first instance in the proceedings under Article 438 of the Criminal Code of Ukraine, some issues were identified
regarding the procedural order of special court proceedings. A causal connection between the violation of the
laws and customs of war and the particular situation of a military conflict was established. The circumstances
subject to proof for the commission of the specified criminal offence were substantiated and investigated, and
the need to specify particular circumstances was argued. Emphasis was placed on the need to consider the
particular war situation, the difference and the nature of the connection between these violations and the crime
of aggression when proving a violation of the laws and customs of war, with the assumption of the possibility
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of their influence on political, legal, and other processes, even after its end. The practical significance of this
study lies in the need to reflect the results of the application of legal norms related to the implementation
of in absentia proceedings in verdicts, primarily regarding the procedure for informing the suspect, the
accused about criminal proceedings, ensuring the right to defence and the effectiveness of its implementation
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Introduction

The full-scale invasion of the Russian Federation (RF)
into the territory of Ukraine presented the state with
new tasks - ensuring the proper legal response to those
social relations that arose during the Russian-Ukrain-
ian war. For the second year, crimes are committed
under martial law. In the spring of 2022, the problem of
practical qualifications for violating the laws and cus-
toms of war arose.

Violation of the laws and customs of war in the con-
text of the Criminal Code of Ukraine (the CCU) is, firstly,
the cruel treatment of prisoners of war or the civilian
population, the deportation of the civilian population for
forced labour. Secondly, the looting of national values in
the occupied territory. Thirdly, the use of means of war-
fare prohibited by international law, other violations of
the laws and customs of war prescribed by international
treaties, the binding consent of which was given by the
Verkhovna Rada of Ukraine. Fourthly, issuing an order
to commit such actions (Article 438)".

Thus, as of March 22, 2023, during the period of
armed aggression of the Russian Federation, the Pros-
ecutor General’s Office documented 75,552 crimes
of aggression and war crimes, while of this number,
73,249 crimes were registered under Article 438 of
the CCU? as a violation of the laws and customs of war
(More than 71,000..., 2023). According to statistical
data, as of February 20, 2023, the courts received 75
criminal proceedings regarding charges under Article
438 of the CCU, 19 of them were sentenced (Adherence
to the standards..., 2023).

The purpose of this study was to analyse the court
verdicts under Article 438 of the CCU? (violation of
the laws and customs of war) issued after February
24, 2022, in Ukraine, to identify the problems of law
enforcement and performance of procedural require-
ments regarding the content of said verdicts.

Monitoring, analysis, and generalization of judicial
practice is important for various spheres of law enforce-
ment, scientific-theoretical, scientific-practical research.
This allows investigating the trends in court decisions,
interpretation of legislation by the court, features of the
application of various legal norms.

In the situation of international armed conflict in
Ukraine, court decisions, and above all verdicts in cases
of violations of the laws and customs of war, are a sepa-
rate, special component of judicial practice. Apart from
the specificity of the content, they are also perceived by
society as the result of the state’s response to the com-
mission of such crimes.

In the conditions of a military conflict, it is fair and
expected to request a speedy trial and punishment of
persons who have committed violations of the laws and
customs of war. At the same time, it is crucial to balance
between an adequate response to such a request and
compliance with the law, specifically regarding require-
ments for court decisions.

The issue of generalization and formation of judi-
cial practice was covered thanks to the monographs of
Ukrainian scientists. O. Baranov (2016) investigated
the general principles of solving issues of the applica-
tion of the criminal law, considering judicial practice.
I. Golovko (2019) and V. Sheludko (2017) investigated
judicial practice in the criminal process of Ukraine in
terms of its generalization to study its use in theoretical
and legal frameworks.

V. Mykhailenko (2017) conducted a basic study on
the application of transitional justice in Ukraine, consid-
ering international law on responsibility for war crimes.
V. Pylypenko (2020) investigated problematic issues in
the qualification of war crimes as one of the most seri-
ous, socially dangerous illegal acts that violate the funda-
mental norms of international law, as well as legal mech-
anisms for holding the individuals who committed war
crimes responsible. I. Hloviuk & H. Teteriatnyk (2020)
investigated the contextual circumstances in war crimes
proceedings (the subject of sui generis proof) and their
praxeological significance in the investigation. M. Bon-
darenko (2022) from the experience of judicial practice
considered the issue of criminal-legal qualification of
actions when applying the provisions of Article 438 of
the CCU* namely the coverage of contextual and special
elements in the composition of war crimes.

The authors note that the scientific originality of this
study is that the synergy of national and international

!Criminal Code of Ukraine No.2341-II1. (2001, April). Retrieved from https: //zakon.rada.gov.ua/laws/show/2341-14?find=1&text=438#w1_1.

“Ibidem, 2001.
3Ibidem, 2001.
“Ibidem, 2001.
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law in the court verdicts of Ukraine is the main factor in
the development of law, as well as the improvement of
the mechanism of bringing criminals to justice for com-
mitting war crimes at various levels.

Literature Review

At the same time, there are many questions, specifically,
related to the signs of objects violating the laws and
customs of war, in the conditions of Russian aggression
against Ukraine. A. Vozniuk & I. Zhuk (2022) consider
the direct objects, subjects, and categories of victims of
crimes for violating the laws and customs of war, namely
using the general provisions “jus in bello”. D. Potapova
& A. Vasylenko (2022) tried to analyse the subjects of
a war crime and the procedure for bringing them to
criminal responsibility for committing a war crime.
I. Kolotukha (2023) investigated the specifics of the
criminal responsibility of commanders during the war.
Analysing the judicial practice of bringing to criminal
responsibility and sentencing General Yamashita for the
crimes of his subordinates during the Second World War
and the Muchic case during the war in Yugoslavia, Kolo-
tukha draws his conclusions and proposals (which, in
turn, the authors of the present paper support) regard-
ing gaps in national legislation that must be corrected
using international legal practices.

Fundamental scientific research on the problematic
aspects of criminal responsibility for violations of the
laws and customs of war was conducted by Ukrainian
scientists, including V. Bazov (2008) and V. Myronova
(2008). S. Kuchevska (2009) studied the problems
of harmonizing the legislation of Ukraine on crimi-
nal responsibility and the Statute of the International
Criminal Court in the part of provisions on war crimes.
0. Batiuk & S. Dmytriv (2021) carried out a scientific
investigation and proposed a single concept for the
investigation of war crimes committed in the context of
an armed conflict and the criminal prosecution of guilty
persons. 0. Atamanov (2021) investigated the stages of
acquiring the status of a suspect by a person who lives
and/or stays in the occupied territories of Ukraine or
outside its borders, respectively, whose location has not
been established.

M. Khavroniuk (2022) emphasizes that starting in
2014, at the legislative level, it was necessary to finally
abandon the humiliating imitation of the Soviet and Rus-
sian legislative practices. This primarily concerned the
rewriting of Articles 353, 354, 355-358 of the Criminal
Code of the RF into current Articles 436, 437-442 of the
CCU. 0. Kuzmenko & V. Chorna (2022), considering the
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legislation of Ukraine regarding responsibility for crimes
against humanity and war crimes, outline the legislation
of other countries on this issue, specifically: Moldova,
Denmark, Spain, USA, Croatia, France, Germany, Poland,
Georgia, Austria.

A critical issue is still the introduction of amend-
ments to some legislative acts of Ukraine regarding the
implementation of norms of international criminal and
humanitarian law, two draft laws dated 20.05.2021 and
15.04.2022 have been registered. These changes would
help judicial practice in applying the law. Synergy of
criminologists and internationalists is key when analys-
ing and researching this issue.

Applying the rules traditional for the criminal law
of Ukraine on overcoming the so-called competition of
criminal law norms, such competition should not take
place if the committed act is fully covered by Article 438
of the CCU™ This specifically refers to the rule of over-
coming the competition of general and special norms
(par. 3 Item 12)?, according to which priority is given to
a special norm (Khavroniuk, 2022).

According to M. Khavroniuk (2022), the norms on
“general criminal” and war crimes should not take pri-
ority over the norms of Article 438 of the CCU? based on
their “speciality”, such as seizure of a car by the occupy-
ing power from a person belonging to the civilian pop-
ulation, if such seizure is a serious violation of inter-
national humanitarian law, cannot be qualified under
Article 289 of the CCU* on the grounds that this pro-
vision more specifically characterizes the subject of
the crime; rape etc. Therewith, the principle non bis in
idem (Article 61 of the Constitution of Ukraine®) does
not allow the same act to be classified under two arti-
cles of the CCU at once. Sanctions with qualification are
irrelevant - their disproportionality can only be indic-
ative of the legislators’ negligence (Khavroniuk, 2022).

Materials and Methods

In this paper, the authors used various methods of scien-
tific search, the most effective and active among which
were system-structural method, comparative method,
methods of analysis, terminological method.

The use of methods of analysis, discourse, and syn-
thesis helped formulate several important conclusions.
Other methods of scientific research were also used,
which helped complete the study with orderly conclu-
sions, among which the comparative method, methods of
deduction and induction, etc. can be mentioned. The selec-
tive method was used by the authors for the search criteria
in the Unified State Register of Court Decisions (USRCD).

!Criminal Code of Ukraine No.2341-111. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?find=1&text=438#w1_1.
“Resolution of the Plenum of the Supreme Court No. 7 “On the Practice of Courts Applying Criminal Legislation on Repetition, Aggregation and
Relapse of Crimes and their Legal Consequences” (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/show/v0007700-10#Text.

3Criminal Code of Ukraine No.2341-I11. (2001, April). Retrieved from https: / /zakon.rada.gov.ua/laws/show/2341-14?find=1&text=438#w1_1.

“Ibidem, 2001.

SConstitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80?lang=en#Text.
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Investigating the empirics according to the issues of
this paper, the problematic questions of the qualification
of a war crime under Article 438 of the CCU?, the authors
used a synergistic approach. The statistical method
was used to collect and process the material of the
empirical knowledge base of the issues under study.

In the study, the subject of attention was verdicts
in proceedings on violations of the laws and customs
of war (Article 438 of the CCU?), issued by courts after
February 24, 2022, and available in the USSR. 17 ver-
dicts were analysed, all verdicts of conviction, issued by
the court of first instance.

Using the methods of deduction and induction,
the authors established the composition of the crime,
for which responsibility is established in the national
criminal law, in the mentioned Article 4383, specifically,
considering international criminal law regarding the
features of this crime. At the same time, the method
of generalization and the structural-logical method
helped the researchers determine the architecture of
this study, the logic and sequence of its individual parts,
as well as to formulate conclusions.

Results

The investigation and prosecution of individuals
who have committed violations of the laws and customs
of war is not only a national issue, but also an example
of impartial and objective activity for the entire world,
which demonstrates attention to the events in Ukraine,
condemns the armed aggression of the RF, the commis-
sion of war crimes, namely, violations of the laws and
customs of war. Given the fact that most violations of
the laws and customs of war are investigated, will be
investigated and considered by the courts in Ukraine,
Ukraine must demonstrate the ability to apply the mech-
anisms of criminal proceedings provided for by law in
compliance with its principles, which are the embodi-
ment of modern democratic principles and standards.

Ibidem, 2001.
3Ibidem, 2001.

In absentia procedure
The in absentia procedure was used in 8 proceedings.
Verdicts based on the results of a special court proceed-
ing were additionally examined in terms of the perfor-
mance of the requirements of the Criminal Procedural
Code of Ukraine (CPCU) prior to this proceeding. Such
attention is conditioned upon the prospect of increas-
ing proceedings in absentia, since a significant number
of persons who have committed criminal offences have
not been detained, their location is unknown, their
extradition is currently impossible, etc. However,
the specified circumstances cannot be the reason for
refusing to conduct a pre-trial investigation and trial.

The study of verdicts in proceedings on violations
of laws and customs showed that not in every case the
information regarding the in absentia procedure was
properly reflected, namely:

1. The lack of detailing in the verdict of information
on the implementation of all possible measures by the
prosecution to respect the rights of suspects, the accused
to legal protection and their access to justice (Part 5 of
Article 374 of the CPCU)* For example, it is not indicated
how summonses were carried out, informing the accused
about criminal proceedings (Verdict No. 760/4174/22)%,
(Verdict No. 729/592/22)¢; there is no specification of
the actions regarding informing the suspect, the accused,
but only a general remark that “the court recognizes
that the prosecution has taken all possible legal meas-
ures to respect the rights of PERSON_33 and PERSON_32
both as suspects and as accused individuals to defence
and access to justice” (Verdict No. 369/9950/22)".

2. There is no instruction regarding the perfor-
mance of the requirement of Part 2 of Article 349
of the CPCU® that in the course of special court pro-
ceedings all available evidence is examined (Verdict
No.760/4174/22)°, (Verdict No. 729/592/22)", (Verdict
No. 369/9950/22)", (Verdict No. 729/574/22)*?, (Ver-
dict No. 748/1773/22)" (Verdict No. 748/1824/22)™".

!Criminal Code of Ukraine No.2341-I11. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?find=1&text=438#w1_1.

*Criminal Procedure Code of Ukraine No. 4651-VI. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17?lang=en#Text.
Verdict of the Solomyansky District Court of Kyiv No. 760/4174 /22, Proceedings No. 1-kp/760/1984/22. (2022, September). Retrieved from
https://reyestr.court.gov.ua/Review/106808179.

®Verdict of the Bobrovytskyi District Court of the Chernihiv Region No. 729/592/22, Proceedings No. 1-kp/729/85/22. (2022, November).
Retrieved from https://reyestr.court.gov.ua/Review/107503138.

"Verdict of the Kyiv-Svyatoshinsky District Court of the Kyiv Region Case No. 369/9950/22, Proceedings No. 1-kp/369/2032/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107577110.

8Criminal Procedure Code of Ukraine No. 4651-VI. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17?lang=en#Text.
Verdict of the Solomyansky District Court of Kyiv No. 760/4174 /22, Proceedings No. 1-kp/760/1984/22. (2022, September). Retrieved from
https://reyestr.court.gov.ua/Review/106808179.

Verdict of the Bobrovytskyi District Court of the Chernihiv Region No. 729/592/22, Proceedings No. 1-kp/729/85/22. (2022, November).
Retrieved from https://reyestr.court.gov.ua/Review/107503138.

Verdict of the Kyiv-Svyatoshinsky District Court of the Kyiv Region Case No. 369/9950/22, Proceedings No. 1-kp/369/2032/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107577110.

12Verdict of the Bobrovytskyi District Court of the Chernihiv Region No. 729/592/22, Proceedings No. 1-kp/729/85/22. (2022, November).
Retrieved from https://reyestr.court.gov.ua/Review/107503138.

13Verdict of the Chernihiv District Court of Chernihiv Proceedings No. 1-kp/748/47/23, Cases No. 748/1773/22. (2023, January). Retrieved
from https://reyestr.court.gov.ua/Review/108357178.

“Ibidem, 2023.
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3. Lack of display of information about the position
and activities of the defender in the amount that gives
an idea of the content and effectiveness of the defence.

For instance, the verdict states that the
defender is a participant in the proceedings (Verdict
No. 760/4174/22)%; the content of the activity and the
position of the defence have not been covered: “Defend-
ers of the accused carried out militant actions aimed at
protecting the accused: took part in the interrogation of
the victims and the examination of evidence, spoke in
debates (Verdict No. 748/1773/22)? “The defence coun-
sel of the accused carried out militant actions to defend
the accused: took part in the questioning of witnesses
and the examination of evidence, drew the attention of
the court to the role of the accused in the committed
criminal offence, spoke in debates and denied the meas-
ure of punishment proposed by the prosecutor (Verdict
No. 748/2272/22)3, “The defence counsel of the accused
carried out militant actions, aimed at the defence of the
accused: took part in the interrogation of the victim,
witnesses and examination of written evidence, spoke
in debates” (Verdict No. 748/1824/22)* etc. (Verdict
No. 369/9950/22)% (Verdict No. 729/592/22)° (Ver-
dict No. 729/574/22).

4. Absence or formal indication of the legal posi-
tions of the ECHR (Verdict No. 369/9950/22)8; (Verdict
No. 729/592/22)°.

Sentencing analysis of the verdict. Apart from the
above, the sentencing analysis of the verdicts was inves-
tigated, which relates to the description of the circum-
stances of the event, the qualification of the act and its
connection with the situation of armed conflict.

In general, the description of the chronology of
the international armed conflict since 2014 (Verdict

from: https://reyestr.court.gov.ua/Review/106808179.
from https://reyestr.court.gov.ua/Review/108357178.
Retrieved from https://reyestr.court.gov.ua/Review/108302451.

Retrieved from https://reyestr.court.gov.ua/Review/109074116.

Retrieved from https://reyestr.court.gov.ua/Review/105986768.

Retrieved from https://reyestr.court.gov.ua/Review/108302451.

Retrieved from https://reyestr.court.gov.ua/Review/109074116.

Retrieved from https://reyestr.court.gov.ua/Review/105986768.
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No. 751/2961/22)'°, (Verdit No. 729/574/22)'. is
common. For instance, “Sergeant PERSON_3, a service-
man of the armed forces of the Russian Federation, who
served as a mortar commander of the 3™ mortar unit,
was involved in military aggression, the conduct of hos-
tilities on the territory of Ukraine and the commission
of other related criminal acts by the leadership of the
armed forces of the Russian Federation of the platoon
of the mortar battery of the 2™ mechanized brigade of
the military unit NUMBER_1 of the Russian Federation,
which is located at the address: Russian Federation,
the Republic of Tyva, the city of Kyzil”. In addition, an
instruction on the involvement of a serviceman of the
armed forces of the Russian Federation in criminal activ-
ity as an accomplice to the crime, who is accused in this
proceeding and agreed to follow the orders of the mili-
tary leadership and take part in the armed conflict (Ver-
dict No. 748/2272/22)'%; (Verdict No. 748/1824/22)'3;
(Verdict No. 751/2961/22)'.

Preferably, such formulations are followed by
a description of the person’s actions, which qualify as
a violation of the laws and customs of war. For instance,
“PERSON_6 from among the military command has been
entrusted with the responsibilities of directly conduct-
ing hostilities, namely carrying out, using armoured
vehicles and other weapons, fire damage to military
targets and civilian infrastructure objects, which are
known not to be for military purposes, on the territory
of Ukraine. The latter, realizing the grave consequences
of his actions, including the death and injury of civilians,
agreed to carry them out. <...> on 28.03.2022 around
09:00 PERSON_6, acting deliberately, following a prior
conspiracy by a group of persons with other servicemen
of the Armed Forces of the Russian Federation, with the

Werdict of the Solomyansky District Court of Kyiv No. 760/4174/22, Proceedings No. 1-kp/760/1984/22. (2022, September). Retrieved
2Verdict of the Chernihiv District Court of Chernihiv Proceedings No. 1-kp/748/47/23, Cases No. 748/1773/22. (2023, January). Retrieved
3Verdict of the Chernihiv District Court of the Chernihiv Region Case No. 748/2272/22, Proceedings No. 1-kp/748/61/23. (2023, January).
*Verdict of the Chernihiv District Court of the Chernihiv Region Case No. 748/1824/22, Proceedings No. 1-kp/748/49/23. (2023, February).

5Verdict of the Kyiv-Svyatoshinsky District Court of the Kyiv Region Case No. 369/9950/22, Proceedings No. 1-kp/369/2032/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107577110.
%Verdict of the Bobrovytskyi District Court of the Chernihiv Region Case No. 729/592/22, Proceedings No. 1-kp/729/85/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107503138.
"Verdict of the Bobrovytskyi District Court of the Chernihiv Region Case No. 729/574/22, Proceedings No. 1-kp/729/81/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107481395.
%Verdict of the Kyiv-Svyatoshinsky district court of the Kyiv region Case No. 369/9950/22, Proceedings No. 1-kp/369/2032/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107577110.
%Verdict of the Bobrovytskyi District Court of the Chernihiv Region Case No. 729/592/22, Proceedings No. 1-kp/729/85/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107503138.
%Verdict of the Novozavodsk District Court of the city of Chernihiv Case No.751/2961/22, Proceedings No. 1-kp/751/196/22. (2022, August).

Verdict of the Bobrovytskyi District Court of the Chernihiv Region Case No. 729/574/22, Proceedings No. 1-kp/729/81/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107481395.

12Verdict of the Chernihiv District Court of the Chernihiv Region (2023, January). Case No. 748/2272/22, Proceedings No. 1-kp/748/61/23.
13Verdict of the Chernihiv District Court of the Chernihiv Region. Case No. 748/1824/22, Proceedings No. 1-kp/748/49/23. (2023, February).

*Verdict of the Novozavodsk District Court of the city of Chernihiv Case No.751/2961/22, Proceedings No. 1-kp/751/196/22. (2022, August).
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aim of robbing the civilian population, arrived at the pri-
vate household of a civilian victim PERSON_4, located
at ADDRESS_2, which is not a military object, and in
which her husband - PERSON_7 and her neighbour -
PERSON_8 were, pointing the machine gun at the lat-
ter, PERSON_6 ordered to go to the wall and kneel, and
raise his hands behind his head. Threatening to shoot,
PERSON_6, together with other servicemembers of the
Russian Armed Forces, took from PERSON_4 two mobile
phones, a system unit from a personal computer, UAH
100,000. and USD 3,000, causing material damage to the
victim in the total amount of UAH 197,871.70” (Verdict
No. 729/574/22)

A comparable approach, which includes a general
description of the chronology of the international armed
conflict in Ukraine since 2014, a finding of involvement
in criminal activity (essentially a crime of aggression) of
a serviceman of the regular army of the Russian Feder-
ation, an indication of the content of his duties, which,
among other things, include fire damage specifically of
objects of civil infrastructure, the following description
of the violation of the laws and customs of war, which
lies in the robbery of the civilian population, is also
applied in Verdict No. 751/2961/222.

Therewith, during the interrogation of the accused,
the circumstances of the robbery, capture, and treatment
of the perpetrator were clarified. The evidence confirm-
ing his duties to carry out fire damage to civilian infra-
structure objects, the purpose of which is to attack the
civilian population and attacks of an indiscriminate
nature are not mentioned (Verdict No. 751/2961/22)3.

As a generalization, it can be noted that the sentenc-
ing analysis of most of the verdicts under study con-
tains the entire order of evidence, which makes it clear
whether a person is guilty or innocent of violating the
laws and customs of war. In addition, for the case, its
purpose and the arguments of the parties must be indi-
cated to perform the requirements of the CPCU, which
are mandatory. Furthermore, there is a verbatim (in dif-
ferent verdicts) reproduction of the text about the chro-
nology of the international armed conflict in Ukraine
since 2014, its causes with a description of the crime
of aggression prohibited by the UN Charter, a descrip-
tion of the circumstances regarding the preparation
and planning, unleashing and waging of an aggressive
war (Article 437 of the CCU, without such qualifica-
tion). There is also a statement of the involvement of
the leadership of the armed forces of the Russian Fed-
eration in military aggression, the conduct of hostilities,
and the commission of other related crimes by service-
people of the regular army of the Russian Federation

on the territory of Ukraine, who are accused in the
proceedings (apparently, to determine the connection
between the actions of a person and the armed conflict).
The verdict is also accompanied by a statement that the
defendants intended to carry out attacks on the civilian
population and infrastructure, specifically, during their
stay on the territory of the RF before the attack (Verdict
No. 751/2961/22)* (without justification and reference
to evidence).

Discussion

Unequal perception of both the very concept of proceed-
ings in absentia and the national model, which differs
from similar ones in some foreign countries, where its
application to minor offences prevails, still exists today.

The in absentia procedure has repeatedly been the
subject of scientific research and has undergone legis-
lative changes to develop its optimal mechanism that
would meet the needs of society and the state (Kysil
& Borysiuk, 2018; Shkliar et al., 2020). Among other
researchers, D. Shishman (2018) proposed to improve
the national legislation considering the practices of
applying the in absentia procedure in the criminal pro-
cedure of such countries as the Netherlands, Italy, Azer-
baijan, and Uzbekistan and considering the impossibility
of control in the occupied territories. The issue of proce-
dural actions in the absence of a suspect and the term of
a special pre-trial investigation was decided by V. Drozd
(2020), who proposed to regulate in the CPCU a sepa-
rately created chapter “Special criminal proceedings”. V.
Yurchyshyn (2019) investigated the emergence of the
institution of special pre-trial investigation for the per-
spective of its legal development, and O. Sachko (2019),
respectively, the application of special procedures and
regimes of criminal proceedings. Of interest to scien-
tists is the study by A.O. Tymofeiev (2021) regarding
the institution of a special pre-trial investigation after
changes and amendments to the CPCU with a forecast
of their possible impact on their further functioning and
ways to eliminate them.

Based on the criminal procedural legislation of both
Ukraine and foreign countries, international legal acts,
the practice of the European Court of Human Rights
(ECHR), the analysis of the current state of develop-
ment of criminal procedural law, the legal regulation of
the procedure in absentia - pre-trial investigation in the
absence of the suspect is analysed (Mykhailenko, 2019;
Vereshchak, 2021).

Up to the analysed period, judicial practice formed
a relatively established approach to proving and
researching the grounds and conditions under which

Werdict of the Bobrovytskyi District Court of the Chernihiv Region Case No. 729/574/22, Proceedings No. 1-kp/729/81/22. (2022,
November). Retrieved from https://reyestr.court.gov.ua/Review/107481395.
2Verdict of the Novozavodsk District Court of the City of Chernihiv Case No. 751/2961/22, Proceedings No. 1-kp/751/196/22. (2022, August).

Retrieved from https://reyestr.court.gov.ua/Review/105986768.
3Ibidem, 2022.
“Ibidem, 2022.
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proceedings in absentia can be applied, the procedure
for its implementation. Special attention is paid to the
legal positions of the ECHR, which, although it states
that such a procedure does not contradict the Euro-
pean Convention on Human Rights (the Convention),
however, defines increased requirements for proof dur-
ing its application and pays special attention to the per-
son’s awareness of criminal proceedings against them
and ensuring the right to defence.

In a generalized form, the main circumstances
that are usually carefully investigated by investigating
judges and courts when deciding on the application of
the in absentia procedure are as follows: acquisition of
the status of a suspect, awareness of the suspect, the
accused about the criminal proceedings, the activity of
the authorized subjects regarding the notification of the
suspect, the accused about the criminal proceedings,
establishing the location of an individual, ensuring the
right to defence.

Pre-trial investigation and judicial review of pro-
ceedings on violations of the laws and customs of war
is a complex, multi-faceted activity that requires an
in-depth, systematic understanding of international
and national law from the law enforcer, compliance with
increased requirements for proof and quality of court
decisions. Therefore, it is necessary to pay attention to
some issues that arise in judicial practice, which were
discussed above.

The description of the crime of aggression in the ver-
dicts can be considered as a general context of the situ-
ation, a statement of the existence of an armed conflict,
and the application of International Humanitarian Law
(IHL). However, other circumstances are also required to
prove a violation of the laws and customs of war.

The crime of aggression is prohibited by interna-
tional law, in contrast to the rules of warfare (laws and
customs of war), illegal aggression is not defined by
virtue of its prohibition. The laws and customs of war
apply to military actions, acts of using force as a method
and consequence of aggression, and not to the fact of
aggression as such. The crime of aggression is a means,
a method of action of the attacker to achieve military
and political goals, it is an illegal act, it has no legal basis.
While certain actions during an armed conflict, if they
follow IHL, have a legal basis, which is IHL.

These differences must be considered during the
proving procedure, determining, among other things,
the relationship of actions that have signs of violation
of the laws and customs of war to the general context of
war and its particular situation. Actions that violate the
laws and customs of war refer to the act of war itself (or
related to it), its conduct, and the interaction of the par-
ties, while the crime of aggression refers to the very act
of attacking another state.

The connection to the general context appears obvi-
ous, but this is not always sufficient to prove a violation
of the laws and customs of war. Thus, if an individual
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takes part in a war on the side of the aggressor, then they
support and enact the policy of the aggressor state, i.e.,
these actions will be illegal, but not necessarily a viola-
tion of the laws and customs of war. Likewise, a crimi-
nal offence committed by a representative of an aggres-
sor country during an armed conflict is not necessarily
a war crime, specifically a violation of the laws and cus-
toms of war.

To prove a violation of the laws and customs of war,
it is important to compare a particular action with the
prohibition of IHL and consider the particular circum-
stances in which the violation was committed. That is,
here war is not only a situation, but also an inciting,
facilitating and favourable circumstance for the com-
mission of a crime.

Considering the fact that judicial practice in crimi-
nal proceedings on violations of the laws and customs of
war is not yet widespread and is actively being formed,
it is necessary to pay special attention to its quality and
the quality of pre-trial investigation, to avoid errors and
shortcomings, a simplified approach to the city of court
decisions, to improve the quality evidence activity.

Demanding quality of evidence, performance of
the tasks of criminal proceedings, compliance with its
principles is a guarantee that the person who commit-
ted a violation of the laws and customs of war will bear
the full burden of responsibility, and in the event of an
appeal against the verdict, there will be no grounds for
revising the measure of punishment or making decisions
that will help avoid or mitigate a just punishment due
to errors and shortcomings in the work of the investi-
gation and the court.

Conclusions

Circumstances that were determined based on the
results of processing the verdicts in proceedings on
violations of the laws and customs of war, as affecting
their quality, relate to the validity and logic of the ver-
dicts (statements about the essential circumstances of
the case without reference to evidence, the ambiguity
of the connection between certain facts and circum-
stances); completeness and accuracy of the verdicts
(lack of detailing of the content of the violation, defini-
tion of IHL norms, formal indication of the position of
the parties (primarily defence); compliance with legis-
lation (non-compliance with some requirements regard-
ing proceedings in absentia, lack of references to the
practice of the ECHR).

The effective practical application of criminal proce-
dural legislation stays relevant and requires some clari-
fications and amendments to solve the issues of improv-
ing the pre-trial investigation of numerous violations of
the laws and customs of war committed in the condi-
tions of military occupation of the territory and ensur-
ing a quick pre-trial investigation in compliance with
the principles of criminal proceedings and international
standards, respectively.
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The verdicts must consistently and coherently
reflect the entire order of evidence that proves the guilt
or innocence of an individual in committing a viola-
tion of the laws and customs of war, the essence of the
case and the arguments of the parties are indicated
in detail, the performance of the requirements of the
CPCU, which are mandatory, specifically this applies to
proceedings in absentia.

The quality of evidentiary procedure, the applica-
tion of suitable sanctions, ensuring the effectiveness of
the procedure, the clarity and accessibility of the verdict
in proceedings on violations of the laws and customs of
war are evidence of the justice, impartiality, and neutral-
ity of the court, which ensures trust in national justice
both on the territory of Ukraine and beyond.

Since the investigated category of cases does
not have a statute of limitations, the recording of crimes,
its evidence base, the legality of the investigative actions,
compliance with established standards in pre-trial inves-
tigation and trial of these cases are important. The above
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will help emphasize that Ukraine is a legal state with
a European vector of development.

The mechanism for the implementation of crimi-
nal responsibility for representatives of the aggressor
country who invaded Ukraine and commit aggression,
genocide, violations of the laws and customs of war,
and other crimes is still relevant. It is worth remember-
ing that the mechanisms of implementation of criminal
responsibility can be and will be not only national, but
also international.

Issues related to the correlation of standards of proof
in the criminal procedure of Ukraine and the International
Criminal Court, features of the qualification of war crimes
are considered promising for further scientific research.
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AHoTauia

Ha ppyromy poui noBHoMaciTabHoi 36poiiHoi arpecii Pocilicbkoi ®epepanii npoTu YkpaiHu akTyaJbHUM €
NMMTAHHA WO0A0 NPUTATHEHHSA BUHHUX 0 KPUMiHa/IbHOI BiIOBIIa/IbHOCTI 32 BUMHEHHS BOEHHUX 3JI0YMHIB.
BogHouac JUCKYCIHHMM NUTaHHSAM 3a/MIIAETbCS KpUMiHaJbHO-paBoBa KBadidikaumis Aid y Mexax
3aCTOCYyBaHHA MoJIokKeHb CT. 438 KpuMiHanibHOTO KoZleKCy YKpaiHU. MeTo cTaTTi € JoC/aifpKeHH 3MicTy
JlesIKUX BUPOKIB Yy NPOBa/PKEHHAX PO MOPYIIeHHs 3aKOHIB i 3BM4aiB BilHHY, 1110 6y/IM MOCTAHOBJEHI Mic/as
24 moToro 2022 poky B YkpaiHi, BUsIBJ€HHS NP0oO6JEM NPaB0O3aCTOCYyBaHHS Ta BUKOHAHHS NMPOLeCyaJlbHUX
BUMOI L[OAO0 iX 3MICTy, OCKIJIbKM BOHH HAOy/J M He JIMIIE CYCIJIbHOTO 3HAaYeHHs Ta pe30HaHCy, a H
Mi>KHapOJHOTO, @ BUMOTH [0 IXHbOI SIKOCTI MOXHa BU3HAYUTHU K MiJBUILEHi. ¥ CTaTTi 3aCcTOCOBAHO
pi3HOpiBHEBi MeTO/AM HAyKOBOI'O MOULIYKY, HAHOIbII pe3y/bTATUBHUMHU W aKTUBHUMHU Cepeji IKUX CTasu:
CUCTEMHO-CTPYKTYPHUH, NOPIBHAJIBHUM, aHaJi3y Ta TepPMIiHOJIOTIYHHUHU. 3a pe3yJsbTaTaMU ONpaLl0BaHHA
BUPOKIB cyZiB mepiuoi iHcTaHLii B mMpoBa/»keHHSAX 3a CT. 438 KpumiHaibHOro Kozekcy YkpaiHu 6yJi0
BU3HAYEHO HHU3KYy Mpo6JeM I0J0 MPOLEeCyaJbHOro IMOPSAAKY 3JiHCHEeHHs CcIeliaJbHOrO CyJ0BOrO
MpOBa/KeHHs. BcTaHOBJIEHO MPUYMHOBUM 3B’1I30K MiXK ITOPYIIEHHAM 3aKOHIB i 3BU4aiB BilfHU 3 KOHKPETHOIO
CUTYaIi€l0 BOEHHOTO KOHQJIIKTY. OGIPYHTOBAHO Ta JAOCTIIKEHO 00CTaBUHHY, IO HiJJIATA0Th J0Ka3yBaHHIO
3a BUYMHEHHS 3a3HAYE€HOr0 KPUMiHa/JIbHOTO MPaBOIOPYLIEHHS, apryMEHTOBAHO NOTPe6y B KOHKpeTH3allil
OKpeMHUX 06CTaBUH. AKIIEHTOBAaHO Ha HeO6XiJHOCTI BpaXyBaHHS KOHKPETHOI BOEHHOI cuTyanii, BifMiHHOCTI
Ta XapaKTepy 3B’sA3Ky MiX [[MMU NOPYIIeHHSIMH U 3/JI0YMHOM arpecil nij] yac f0Be/jeHHs OpYLIeHHs 3aKOHIB i
3BHYAIB BilHU 3 NPUIYILEHHSIM L[0/I0 MOXJIMBOCTI IXHbOT'0 BIJIMBY Ha OJIITHYHI, OPUAWYHI Ta iHIIi npoLecy,
HaBiThb mic/is Horo 3akiHyeHHs. [IpakTHYHa 3HAYYLiCTh CTATTi MoJIATaE B HEOOXiAHOCTI BifloGpakeHHs y
BUPOKAax pe3y/IbTaTiB 3aCTOCYBaHHS MMPAaBOBUX HOPM, LI[0 CTOCYIOThCS 3AiCHEeHHS TPOBa/»KeHHs in absentia,
nepezAyciM o010 MOpAAKY iHPopMyBaHHS IMi03PIOBaHOI0, 06BUHYBAYE€HOT0 PO KPUMiHa/IbHE MPOBA/PKEHHS,
3abe3nevyeHHs NpaBa Ha 3aXUCT ¥ epeKTUBHICTb HOro 3/1ilICHEHHS
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