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NMpo6Gnemu 3ab6e3neyeHHSA OXOPOHM iHTeNeKTyarbHOI
BINacHOCTi B YKpaiHi

PosensHymo HaeanbHi rpobnemu 6e3neku ma 3axucmy iHmesnekmyanbHol
enacHocmi e Oepxaei. Y cydacHoMmy cycninbcmei 3pocmae rompeba 8 3axucmi
KoMepy,itiHOI iHghopmauii, OCKIfIbKU npoMuciosull WioHaX cmae nowupeHuUM sisuuiem
i 8 Hawil KpaiHi. KOHKypeHmMocnpoMoxHicmb 6e3rnocepedHbo 3anexums 6id 30amHocmi
3axucmumu ceoto  0inogy U  mexHomoaiuyHy  iHgpopmaujto 80  8uKpadaHHS,
HeCcaHKUiOHO8aHO20 BUKOPUCMaHHS, 3MiHU abo 3HULUEHHSI.

Bucokum € pigeHb po38UMKY efeKMPOHHUX 6aHKIBCbKUX ma IHWUX cucmem.
lMonpu ue, empamu 6i0 mak 38aHUX KOMIMIOMEPHUX 3/104UHI8, MPOMUCII08020
wnueyHecmea ma KpadiOK KOMePUIlUHUX maeMHUUb, 0bcs2 sKux rpomsicom 080X
ocmaHHix 0ecssimurnimes nodeoiacsi, 3ag0arome 6azamominbspOHUX 36umkis.

CobopmynboeaHo 3azarnbHi eumoau 00 opeaHisauii 3axucmy iHghopmauil, wo
orpaubosyomb 3acobaMu efrieKmpoHHO-064UCIH08aTbHOI mexHiKU. BoHu nepedbayaromeb
cucmeMHul aHasia 3a2po3 besneku iHghopmauii; KOMIIeKCHe euKopucmaHHsl 3acobie
3axucmy; eKOHOMIYHy echbekmueHicmb cucmemMu 3axucmy ma ii 6esnepepeHicmes.

OCHOB8HY 4acmuHy cucmeMu 3axucmy CMmaHo8/sMmb paeosi (3akoHodasui,
admiHicmpamuseHi, abo opaaHi3auilHi) i ghiduyHi 3axodu 3axucmy. KoxHa 3i cknadosux
00rosHKE iHWY, a HeOOCKOHaricmb OOHIiEl 3 HUX MOXe rpusgecmu OO0 MOPYWEHHS
opmysaHHs U (byHKUiOHy8aHHS cucmemu 3aeanom. [na 3abesneveHHs i
eghekmusHocmi nocmae rnompeba 3anyqyeHHs OoceiddeHux chaxisuie y cahepi
besneku.

[ns oxopoHu obnadHaHHs ma Hociig iHghopmauii 8i0 npsimMo2o poskpadaHHs abo
3HUWEHHS1 Hepidko edarombcsi 00 3axodie hiduyHo20 3axucmy. Lle pisHi MexaHiuHi,
efleKmpoMeXxaHidHi U eIeKmpOoHHI Mpucmpoi 0XopoHU bydieri ma 0XOpOHHOI cuzHari3aujl.
@i3uyHi  3ax0du  3axucmy  3a3suyal  3acmocosymb Yy  CyKynHocmi 3
admiHicmpamusHUMU 3axodamul.

Baxnuea 0nsi ¢ipmu iHgpopmauiss nepesaxHo 3adoKymeHmosaHa, momy
KOHmMporsb 3a OoKyMmeHmauiero — o0Ha 3 8idnoeidanbHux naHoK cucmemu 6e3rneku.

© Oxyxa O. M., Tonuin B. B., 2018
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o mexHiyHUX 3axodig 3axucmy Haaexumbs 6UKOPUCMaHHS Pi3HOMaHimHuUx
MexaHiqHUX, eIeKmpPOMEXaHIYHUX, €IeKMPOHHUX, Onmu4Hux, padionokauiliHux ma
iHwux npucmpois i cucmem, siki 30amHi camocmiliHo abo 8 cyKynHocmi 3 iHWuUMu
3acobamu 8uUKOHy8amu byHKUii 3axucmy iHgpopmauii. BoHu OornosHoome hiauyHi U
aomiHicmpamueHi 3axodu, 0aromb 3Mo2y iICmomHo nidsuwuMuU iXHIO egheKmueHICmb.

MoparnbHo-emuyHi Hopmu 'y cgbepi 3axucmy iHgbopmauii — ue Hopmu nosediHKu,
SIKi CKanucs 8 Koriekmusi ghaxieyie KOHKpemHoi KoMepyitiHoi cmpyKmypu ma siKi He €
oboe’askosumu, 5K, Harpuknad, 3akoHodagydi HOpMU, npome iXx HedompuMaHHs
npusgodumb 0o empamu asmopumemy (iMidxy) ocobu, epynu chaxieuis, yciei opaaHizauji.

Hoceid npomuciogo po3suHymux KpaiH 3aceioyye, wo HalieghekmusHiwi 3axodu
3anobizaHHs Kibep3no4uHHOCMI — e nocuneHHs1 3akoHo0as4oi cknadoegol, e3aemodisi
PasooXOPOHHUX OpeaHie | niOpo3dinie, a makox akmueHa criernpaus
3 KoMepuiltHuMu criyxbamu rnpueamHux ipm 8 YKpaiHi.

KniouoBi cnoBa: iHTenekTyanbHa BRacHicTb; 6e3neka iHTenekTyanbHol
BIACHOCTI; €NeKTPOHHO-064YMCNoBarnbHi MallMHW; NoKarnbHi 064YncnioBanbHi Mepexi;
KOMM'IOTEPHUI  3MOYMH;  MporpaMHe  3abe3neyeHHs; MPOrHO3yBaHHs;  3aXuUCT
iHcbopMaLii; aBTOpCcbke MpaBO; KOMEpUiHa TaeMHULUSA; TeXHiYHi 3acobu cuctemu
OXOPOHWU; KpUnTorpadiyHi 3axoau.

MocTaHoBKa npo6nemu. YHacnigok nepexoay BiO
iHOyCTpianbHOro cycninbCcTBa A0 iHopmaLinHoro iHdopmauis ctae
jefani BaXnuBIlLUMM pPecypcoM, MOPIBHAHO 3 MaTtepianbHUMKU 4n
eHepreTuyHUMK. MNpoaykyBaHHS 1 obir iHdopmauii cTanu ronosBHUM
BEKTOPOM PO3BUTKY eKOHOMIKM [1].

Cy4acHi KOMepLinHi CTPYKTYpU CTBOPIOKOTb CnelianbHO And
ekcnnyatauil HOBMX TEXHOMOrYHUX AocArHeHb. [lep)kaBa 3aoxoyye
Taky rocnogapcbKy JAisfbHICTb, BuAinAluM Kpeautu ansa i
tbiHaHCcyBaHHsA [2, ¢. 81; 3].

YcnilwHo  3aiicHioBaTM  BUPOBHULTBO B YMOBaX XOPCTKOI
KOHKYPEHLUii MOXHa nuwe LWASXOM YNpoBaMKeHHS HOBUX ioen, siKi
CrnpusitoTh NiABULLEHHIO €PEKTUBHOCTI BUPOOBHUYMX BUTPAT.

PiBeHb KOHKYPEHTOCMPOMOXHOCTI ©e3nocepeHbO 3anexunTb Big
YMIHHA  3axuwatyu CBOK  [AiNoBy | TEXHOMoriYHy iHdopmadito
BiJ pO3KpafaHb, HECaAHKLIOHOBAHOIO BMKOPUCTaHHS, 3MiHM abo
3HMLWEHHA. AKWO anapaTypy AOBOOAUTLCS KynyBaTu, TO MpOrpamHe
3abesneveHHsa Moxe ByTu He TinbKu KynneHo, a i ckoninosaHo. OTxe,
Lev Bug iHTenekTyarnbHOi BIlacHOCTi MOTpebye NoCUEHOro 3axmcTy.

Y CLWA, Hanpuknag, Ae YyHKUIOHYIOTb AeCATKN MinbioHiB EOM,
Ona  ynpaBniHHA noTokamu iHbopMauii Ta nepedaHHs  gaHuX
BMKOPUCTOBYIOTb OKarnbHi  0B4McnioBanbHi  Mepexi, reorpadivyHo
po3nogineHi 6asn [gaHux, po3ranyXeHy Mepexy TenedoHHOro,
TENEeKCHOro Ta (PakCUMINbLHOIO 3B’S3KY, 30KpeMa 4Yepes LUTYYHI
cynyTHUkM 3emni. BucokMum € piBeHb pPO3BUTKY ENEKTPOHHUX
OaHKiBCbkMX Ta iHWKX cucTem. [lonpu ue BTpaTu Big Tak 3BaHUX
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KOMM'IOTEPHMX 3rouunHiB [4, c. 50-56], npomMmncnoBoro LWNUryHCTBa Ta
KpagiPKoK KOMEPLIMHNX TaEMHULb, OOCAT SIKMX MPOTSArOM OBOX OCTaHHIX
JecaTnniTb NoABOIBCSA, 3aBaaloTb GaraToMiNbApAHUX 30UTKIB.

AHani3 octaHHiX pocnigxeHb i nybnikauin. IHTenekTyanbHy
BMNACHICTb Y LUMPOKOMY 3HaYeHHI Crig BU3HAUYUTU 9K LLiHHI KOMEepUinHi
iner. BoHM  MOXyTb  cTOCcyBaTUCs  CrocoOy  ynpaBmiHHS
BMPOBHMLTBOM, XiMiYHOT DOPMYNKU, TEXHIYHOro nNpPoLECy, CrUCKY
KNieHTiB, aHani3y KOHKYPEHTOCNPOMOXHOCTI TOLLO.

Yneplie MNOHATTA «iHTenekTyanbHa BracHICTb» BUKOPUCTaAHO
1967 poky Ha CTOKronbMCbkii KOHdEepeHLii, Mig Yac siKoi CTBOPEHO
BcecBiTHIO  opraHizauito  iHTenekTyanbHOl BMAacHOCTi, A0 SAKOl
npuegHanaca n YkpaiHa.

Y cdhepi OXOpPOHU iHTENeKTyanbHOI BNAaCHOCTI B Hallin gepXaBi
OOMYLLEHO HM3KY NpOpaxyHkiB. 3okpema, Ha BMPOOHULTBO 3HAYHOI
KINbKOCTI  NMiKapCbknX npenapartiB, pPO3pOo0MeHnx Ha YKpaiHCbKMX
TepeHax, HUWHI [J0BOAUTbLCA KynyBaTW naTeHTM 3a KOPLOHOM.
AnoHcbki GisHecMeHn odiliiHO NoasKyBanu xypHany «3pobu camy,
afxe, BMKOPUCTOBYIOUM KPECMEHHS, PO3MIlLeHi B LbOMY BUAAHHI,
BOHM 3apobunun MinbrMoHHI cTatku. Takux npuknagie 6e3niy.

HuHi BXe cTano o4eBMOHMM, WO MPOLBITAHHA HU3KN QipM i
NiANPUEMCTB I'PYHTYETBCA Ha MPUCBOEHHI iHTENEeKTyanbHOI BfIaCHOCTI
TUX YCTAHOB Ta I(HCTUTYTIB, [e HewoaaBHO npautoBanu ixHi
cniBpobiTHMKN.  Hepigko gns  wBmakoro  36aradeHHs  Taky
iHcbopmaLilo nNpoaarTb 3a KOpAOH. 3apybikHuiA OOCBI4 3acsigyye:
XTO He MiknyeTbcs Npo 6e3neky CBOEi iHTeneKkTyanbHOi BNacHOCTI —
BTpayae 0o 35—40 % moxnusoro npubyTky [5].

Hosi igel — cneundiyHun ToBap, WO Mae KOMepLinHy BapTiCTb.
Ha BigmiHy Big maTtepianbHMX peyen, siki NOCTIMHO MalTb BapTIiCTb,
CKiNnbKun pasiB ix He Bpobnsanu 6, BapTicTb iaen ogHopasoBa (HIXTO
He Byae nnaTuTu rpoLui 3a BXe BigoMy iHbopMaLlito).

Po3pisHa0TE ABa BUAW iHTeneKTyanbLHOI BNacHOCTI:

1) npomucnoBy iHopmaLito (HayKOBO-TEXHIYHY, TEXHOMOrYHY
TOLWO);

2) koMepLiinHy iHcpopmaLito (ainosy, iHAHCOBY, KpeaAUTHY TOLLIO).

KoxXHin i3 HUX npuTamaHHi NeBHi 0cOGnMBOCTI B cnocobax
BMKOPUCTAHHS Ta 3axXMCTYy.

o npomuncnoBoi iHbopMalii, sika NoTpebye 3axucTy, HanexaTtb
BiOKPUTTS, BMHaxogu, MeToan BUPOOHMUTBA, TEXHOMOrIA, AM3aiiH.
TaemHuuetlo QipMn MoXe cTatm XxiMiyHa dopmyna Oyab-akoi
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peyoBuHWN (Hanpwuknag, sk y kopnopauii «Koka-Kona» i «[lenci»).
MpomucnoBy iHpopMaLito CTAHOBNATb:

— KOHCTPYKTOPCbKa AOKYMeHTaLuis (OnmMc, CXeMW, KpeCreHHs)
BMKOHa@HUX HAYKOBO-AOCHIOHWX, OOCHiAHO-KOHCTPYKTOPCbKNX Ta
iHWKNX pobiT;

— iHdbopmauiss Npo HayKoBi BMHAXOAW, MAaTEHTW Ha cTagisax iIx
po3pobneHHs N 0POPMNEHHS;

—nporpamMHe  3abe3neyvyeHHss  enekTPOHHO-06YMCNIOBaNIbHUX
MaLuwuH [6, c. 270];

— eNeKTpoHHa cxema Oyab-KOoro NpuUCTpoIo;

— npouec BUPOBHULTBA TKAHWHMU;

— peuenT BUrOTOBJIEHHS NiKiB;

— peuenT NpPUroTyBaHHsA cTpas Towo [7].

Ha BiamiHy Big npommncnoBoi iHpopmallii, ccpepa 3acToCcyBaHHS
KomepLinHoT iHpopmauii He HaaTo wupoka. KomepuinHa iHpopmauia
Jonomarae BUPILUUTU ABa MNUTAHHA: 9K MNaHyBaTM OTPUMAaHHS
rpoLuei i ik ix oTpumysaTu. Ii npeamMeTom MoXyTb BYTH BCi BNACTUBI
nignpuemcTey abo Ainosin noauMHi  0COBNUBOCTI, iHAMBIAYaNbHi
aetani KOMepUuifiHOI AisnbHOCTI, OiNoBi 3B'A3kM Micus 3akyniBni
CYPOBMHM 1N TOBapiB, BIQOMOCTI NPO NOCTavanbHWKIB, MNPO
nepeabadvyBaHun NpubyTOK, METOAM BCTAHOBMEHHSA LiH. BonogiHHA
Takow iHdopmauieto Hagae MOXNMBICTb  dipmam  yChilHO
KOHKYpyBaTUu Mix coboto.

MpuknagomM KkomMepuiiHOoT iHbopMaLLil MOXHa BBaXaTu:

— BiJOMOCTi Npo yKnageHi KoHTpakTu (goroBopu, yrogu) abo
npono3uuii Woao iX yknagaHHs;

—iH(popmaLilo npo  kpeouTu Ta Pi3HOMaHITHI  BGaHKIBCbKi
onepaduir;

— nnaHu 30yTy NPOAYKLUIT;

— aHani3 KOHKYPEHTOCNPOMOXHOCTI;

— CUCTEMY 3aXO0fiB MapKETUHTY;

— [inoBe NUCTYBaHHS;

— ByxranTtepcbki Ta hiHaHCOBI 3BiTY;

— 3apobiTHy nnaty cniBpobiTHUKIB cbipmu;

— CMUCOK KNiEHTIB hipmu;

— iH¢popmaLito ocobucToro (NPMBaATHOrO) 3MICTY, IKY MOXe ByTu
BMKOPUCTAHO MPOTK OCOOMW.

36epexeHHss B TaEMHUUi Uiel iHpopmaUii Big CTOPOHHIX OCiO,
KpiM nogaTtkoBuXx i piHaHCOBUX CryX0, € 000B’sI3KOBOK YMOBOK A
YTPUMaAHHA  OOCATHYTUX Y  KOHKYPEHTHIn 6opoTbbi  nosuuin.
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HeobxigHiCTb 3axmUCTy Takoi iHpopmaLlil TakoX 3yMOBIieHa BMCOKUM
piBHEM Hebe3nekn, MOB’A3aHOI 3 pekeToM.

Buknaa ocHoBHOro martepiany. AKWO Ha nigctasi aHanisy
00XoOATb BMCHOBKY, WO NeBHa iHdopmauis notpebye 3axucty
(NOCTIMHOrO 4 TUMMYACcOBOro), Cnif HeravHo po3pobuTu nporpamy
Loao noro 3abesneyeHHs 3 METOHO:

1) 3anobiraHHa abo 3Ha4yHOro YCKMagHEeHHs1 pPO3KpagaHHs
TaeMHuUb dipmu;

2) poBefieHHs A0 Bigoma BCix cniBpobiTHUKIB dipmun iHpbopmaLii
NpO BaXIMBICTb TAEMHULb | 3aX04MN NOKapaHHA 3a TX pO3rofoLLEHHS.

3apyb6ixHun gocsig y cepi 3axXUCTy iHTeNeKTyanbHOI BNAaCHOCTI
N BITYM3HSAHA NMpaKTUKa 3axXMCTy OepXaBHOI TAaEMHULi 3acBigyvyloTb,
WO edeKTNBHOK MOXe OyTu nulie KOMMEeKCHa CucTeMa 3axucTy,
sika KOMBiIHYe Taki 3axoau:

1) nporpamHi (3acTocyBaHHs crneuianbHUX NporpamM Ansi 3axXucTy
iHcbopmalii);

2) 3akoHOOaBYi  (BMKOPUCTAHHA  3aKOHOAABYMX  aKTiB,  SKi
PerynioTb NUTaHHSA 3aXUCTY IHTENEKTyanbHOI BacHOCTI);

3) MOpanbHO-eTUYHI  (OOTPUMaHHA npaBun  MOBEAiHKW, Lo
CKManucs B KOMNEKTUBI, MOPYLUEHHS SKUX NpuM3BOAUTL OO BTpaTu
aBTOpPUTETY);

4) apMmiHicTpaTUBHI (opraHizauia pexumy CEKpEeTHOCTI,
NPOMYCKHOrO Ta BHYTPILUHBOrO pexumy Towlo [8, c. 98-99];

5) TexHiyHi (3acTOCyBaHHSI ENEKTPOHHUX Ta iHWWX MPUCTPOIB
Ons 3axucty iHbopmalii);

6) pisnuHi  (cTBOpeHHs  nepewkoa  AnNA  AOCTyny A0
OXOpPOHOBaHOro obnagHaHHA i iHdopmalii);

7) kpunTorpadiyHi (WwmdpyBaHHs iHpopMaLlii).

He BCi KOMMOHEHTW OKpPECreHOi CUCTEMWU 3aXUCTY PIBHOLHHI.
30e6inbLIoro OCHOBHY i YaCTUHY CTaHOBMATbL NPaBOBI (3aKOHOAAaBMi,
afMiHicTpaTuBHI, abo opraHrisauiiHi) i @i3nyHi 3axogm 3axucTy.
OpHak KoXHa 3i CKnagoBWMX AOMOBHIOE iHLLY, a HeJoCKOHanicTb
OfHIET 3 HUX MOXe TMpU3BEeCTU [0 MOpYyWeEHHA (opMyBaHHS
M dyHKUiOHYBaHHA  cucTemmu  3axucty. [nsa  3abesnevyeHHs
il edpeKTMBHOCTI noctae noTpeba 3anyyeHHsa OOCBigYEHMX dhaxiBLiB
y chepi 6esneku.

B ymoBax cborogeHHsi 3akoHoAaBui 3ax0OU MOXYTb 3aXUCTUTU
TiNbKM HayKoBO-NPOMUCNOBY iHOPMaLito (NPUYOMY He 3aBxau),
a TakoX iHopmauito y cdepi KynbTypu W MucTeuTBa (niTepaTypHi,
XYOOXHi, My3uyHi TBOpM). [Ang 3axucty KomepLuinHoi iHdopmauil
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3aCTOCYBaHHSA 3aKOHOOABYMX 3axOAiB CYTTEBO YCKMaHEHO, TOMY
Ba>XXITMBOIO 3Ha4YeHHHA HabyBalOTb iHLWI CUCTEMU 3aXMCTY.

MopanbHo-eTu4Hi HopMK y cdbepi 3axucTy iHopmauii — ue
npaBuna nNoBefiHKN, AKi CKnanucs B KONeKTMBI dhaxiBLiB KOHKPETHOT
KOMepLINHOT CTPYKTYpM Ta siki HEe € 000B’A3KOBUMMU, SIK, Hanpuknag,
3aKoHO4aBYi HOPMU, NPOTE iX HEAOTPUMAHHS NMPU3BOANTL OO BTpaTH
asToputeTy (iMigxXy) ocobu, rpynu dpaxiBuiB, Yciei opraHisadii.
Lli HopMn MOXYTb OyTM SIK HenucaHi (3aranbHOMPUIAHATI HOPMU
YeCHOCTIi, MOPSAAHOCTI, NaTpioTU3My), Tak W odopmMmreHi y BuUrnsai
ctatyty abo BignoeBigHux npunuciB  (Hanpuknag, Kogekc
npodecinHoi noBeAdiHkM YneHiB AcoujiaLlii KopucTyBa4iB eneKTPOHHO-
obuuncnoBanbHMx mawuH CLUA).

[na oxopoHn ob6ragHaHHs Ta HOCIiB iHopmalii Big npsMoro
po3kpagaHHa abo 3HULLEHHS HEPIOKO BOAOTLCA A0 3axoniB dhisnyHoro
3axucTy. Lle pisHi MexaHiyHi, enekTpomexaHiyHi 1 eneKTpoHHI NpUCTpol
OXOpOHU ByAiBMi Ta OXOPOHHOI CUrHanisadii.

YXuBaoum 3axodiB  gns  3axucTy B4 HeCaHKLiOHOBaHOro
JocTtyny Ao iHdopmadii, He cnig nparHyTn 3abe3nevvTu 3axucT
OygiBni uinkom, agpke Ue noTpedye 3Ha4YHUX 3aTpaT i nopanbLUMX
3ycunb Ans 30iMCHEHHSA KOHTpornto. JouinbHO BU3HAUUTK Ti Micus, y
AKMX HeOOXiOHO BCTAHOBMTU KaMepu NMPUXOBAHOrO CMOCTEPEXKEHHS.
3a HasABHOCTI MOXNMBOCTI Crig TepUTOpiansHO BiZOKPEMUTU Criyxou,
Yy SIKMX NPOAYKYHTb HOBY iHdopmauito. [na poboTu 3 TaeMHow
iHbopmauieto  MalTb  OYHKUIOHYBaATU  chneuianbHi  i30MbOBaHi
NPUMILLEHHS, JOCTYN A0 SKMX A03BOSEHO TiNlbk1 NEBHMM ocobam.

®i3nyHi 3ax0aM 3axuCTy, 3a3BMYan, 3aCTOCOBYIOTb Y CYKYMHOCTI
3 aaMiHicTpaTUBHUMHU 3axogamu. [o OCHOBHMX rpyn
afMIHICTpaTMBHUX 3axOA4iB HamnexaTb: OpraHisauis BianoBiAHOro
pPeXUMy, CTBOPEHHS ChyXbwu O6e3nekn, HaBYaHHA W IHCTPyKTax
nepcoHany Towo. lNepeaycim HeOBXiAHO BU3HAYMTU HaANMBaXKNUBILLI
OiNsSHKN 1 oBMEeXnTU Ao HMX gocTtyn. [OouinbHO BMKOPUCTOBYBATU
Taki cydacHi 3acobu, ik MarHiTHi KapTKX 1 iHLWI CKNagHi cMCTEMMU.

Ockinbkn BaknMBa [gna  gipMy  iHpopmauis nepeBaxHO
33[JOKyMEHTOBaHa, KOHTpPONb 3a [JOKYMeHTauielo — ofHa
3 BignoBiganbHUX NaHoK cucTemm Oes3neku. [okymeHTn
KOH®IAEeHUINHOro  3MmicTy nignsralTe peTenbHOMY  KOHTPO-to,
a 3Ha4yHi 0bcArM HeTaeMHoi iHdopmauii, copmMoBaHi 3a NEBHOH
0O3HaKO, TaKOX CMif KOHTPONIOBATU, OCKIMbKM CaMe B CYKYMHOCTI
BOHM HabyBalTb LjiHHOCTI.
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CTBOpEHHIO cucTeMU  3axucTty iHdopmauii  dipmn  Mae
nepeayBaTy BMBYEHHSI MPOLIECY CKINaOaHHA LMpKynsuii, 36epiraHHA
Ta 3HULLLEHHS JOKYMEHTIB.

LlikaBum € pocsig 3apybikHMX dipM, sKi Ons  oOMeXeHHsI
doToKOMitoBaHHA  KOHMIAEHUIMHMX OOKYMEHTIB  BUMNyCKalTb  iX
opuriHanu Ha cneujianbHO nodgapOoBaHOMY Manepi Yv nanepi, SKUn
nia 4Yac KonitoBaHHs Ha KCEpOKCi BigTBOptOE iHdOpMaLito
3 nonepeaXeHHsAM, Lo Le Komisi.

Mepesipka (LeH3ypa) OOKYMEHTIB, NpU3HadYeHnx Ana nyoénikauii,
TaKOX Mae BaxnuBe 3HadveHHs. Lle ctocyeTbcsi HaykoBuMx cTaTew,
GpoLuyp, npec-penisis i MaTepianis, NOLIMPIOBAHUX Ha TOProBesbHUX
BMCTaBKaXx.

CniBpoGITHMKM ipMM 3aBXON € OCHOBHUM KaHanom BUTOKY
iHbopmauii.  3aebinbworo  3a3HavyeHe  CrpPUYMHEHO  IXHbOM
HerpamMmoTHICTIO Y cdoepi 3axucTy iHcopmauii. Tomy B npoueci
po6oTu cnig HaBYaT! NepcoHan HanexHo 3axullaTy iHTeneKkTyanbHy
BMNAcCHICTb.

daxiBui pagaTe 3gincHioBatM Oobip kaHaupatie ana pobotu y
cipMmi, ypaxoBylouM BUMOMM LWOOO 3axXUCTy iHTenekTyanbHOI
BNACHOCTI, nepeBipsaATM X OnaroHaginHIiICTb MNPUHANMHI  LUMISAXOM
OTPUMaHHS pekoMeHAaLin Big opraHisadin 4Ym ocio.

HouineHo 3060B’A3aTK HOBOro NpaliBHWKa NignMcaTv AOKYMEHT
NMpO HEPO3roSiIOWEHHA KOMEPUIAHOT TaeMHuui gipmn.  3axuct
KOMEPLINHOT TAEMHULI 3aNeXnTb Big PiBHS OOBIPU MiXK KEPIBHUKOM i
cniBpobiTHMKaMK, TOMY [OUINbHO Taki B3aEMWHW OOYMOBMOBATU
MOMOXEHHSIMU  KOHTPakTy, Wo nepeabavae 3060B’A3aHHA Npo
HEepO3roOLLEHHS.

Byaob-ska BUpoGHW4a abo KomepuiiHa CTPyKTypa Mae MneBHY
crneyundiky, NpoTe € 3aranbHi NPUHLMNN 3aXUCTY KOMEPLIINHOI TaEMHUL,
3-MOMIXK SKUX — APIGHEHHST KOMEPLINHOT TAEMHML HAa OKPEMi eneMeHTW.
3a TakMx yMOB MOBHOK iH(bopmaLieto Borogie obMexeHe Kono
CniBpoOITHMKIB, HA SKMX MOXHA LiNTIKOM NOKagaTucs.

MPUHUKMNOM 3aXUCTY KOMEPLINHOI TAaEMHUL € MOCTIMHUIA KOHTPOSb
3a HaMBaXNUBILLIOO iHdhopMaLieto. BnacHy TaemHy iHdbopmaLito MoXxHa
noLIMploBaTN TifbKM Yepe3 KOHTPONboBaHi kaHanu. [lepiogmnyHoro
KOHTpoOnto NnoTpebye i nporpama 3axucTy JOKYMeHTaLjl.

BaxnvBoto cknagoBok Ge3nekn € KOHTPOSb 3a BigBigyBavamm
ycTtaHosu (odicy).

pynoto pusmky € cniBpobiTHUKN, AKi 34iNCHIOITE 30yT NpoaykKuii
dipmn. BoHM He NOBMHHI BONOAITH iHhopMaLieto NPo HOBI PO3pOBKH,
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AKi Le He Haginwnu y BupobHMUTBO. I3 Lieo MeTol HeobXxigHO He
JonyckaTty iXHiX TiCHMX 3B’s13KiB i3 An3ariHepamu 1 inxkeHepamu. Cnig
nocunioBaTM 3axofu 3axucty nig 4Yac npoBeAeHHs BUCTaBOK,
spMapkiB, 4EMOHCTpaLin NpoayKLuil.

IMig yac HaB4YaHHA cnia akUeHTyBaTU yBary nepcoHany Ha Takux
acnekrax:

— CYTHICTb BUPOBHMYOT Ta KOMepLiNHOI iHbopMmaLii ipmu;

— HasABHICTb pearbHOI 3arpo3u 4ns uiei iHpopmauir;

— METOAN 3axXMCTY iHhopMmaLliT;

— KOHKpeTHi  3000B’si3aHHA  KOXHOro  CniBpobiTHMKa 040
3aXUCTY KOMEPLINHOT TaEMHMULL.

HaBuaHHA cniBpobiTHUKIB MatoTb npoBoauTu daxisui abo
creuianbHi LUeHTpy nigrotoBku. Ymmano iHo3eMHux cipm obpanu
3axucT iHpopmaLii OCHOBHMM Npochinem CBOET AiSNbHOCTI.

[o TexHiYHMX 3axodiB  3axXMCTy HamneXWTb  BUKOPUCTaHHS
Pi3HOMaHITHUX  MEXaHiYHUX,  eneKTPOMEXaHIYHUX,  ENEeKTPOHHUX,
ONTUYHUX, pagionoKauinHMX Ta IHWWX NPUCTPOIB i cUCTeM, sKi 3aaTHi
CaMOCTIHO abo B CYKYMHOCTI 3 iHLUMMK 3acoBamun BUKOHYBATU (OYHKLLT
3axucty iHcpopmadii. BoHM [OMOBHIOWTL (i3WYHI 1 aAMiHICTPaTMBHI
3axoun, 4al0Tb 3MOryY iICTOTHO NiABULLUTY TXHIO €eDEKTUBHICTb.

TexHiyHi  3acobu  nNpusHadeHi  aBTOMAaTM3yBaTWU  OXOPOHY
npumilleHHs cipmu. be3 BcTaHOBNEHHA 3ab0OpPOH Ha BUKOPWUCTaHHS
anapaTtypu ornpautoBaHHS iHdopMaLji He MOXHa CYTTEBO 3HM3NUTK abo
LiSTKOM 3ano0irt MOXITMBOCTI BUTOKY AaHWUX Yepes3 NodiYHi kaHanm.

TexHiYHi CUCTEMM OXOpPOHM MICTSATb 3acobuM  OXOPOHHOro
OCBITIIEHHS, BUSIBIIEHHS, CMOCTEPEXEHHS, CUrHanisauii Towo.

HannowmpeHilmmm € Taki TeXHIYHi 3acobun 1 CUCTEMU OXOPOHU:

— aKyCTU4Hi (BibpauiriHi), sKi HagalTb MOXNUBICTbL BUSBUTU
nopyLUHmKa 3a BibpaLigmun, CTBOPEHMMU BHACMIAOK MOro Ail;

— eneKTpoMeXaHiyHi, NpuHUKMN Aii aKux nondrae B 3amMmkaHHi abo
PO3MMKaHHI €NEeKTPOHHMX JSaHUIorB YYTNUBUX efeMeHTiB Yy paasi
HecaHKLIOHOBAHOIrO BiAKPMBaHHA ABepen, BiKOH TOLLO;

— ONTUYHI, SAKi 3MiHIOIOTb NapameTpu cneuianbHO CTBOPEHOrO
OMNTMYHOIO BUMNPOMIHIOBAHHSA ynbTpacpioneToBoro, BUMAUMOIO W
iH(bpayepBOHOro AianasoHy AN XBUNb Yy pasi NoTpannsgHHS B 30HY
MNOro NOLUMPEHHS CTOPOHHIX NpeaMeTiB;

— pafioTexHiyHi, NnapamMeTpu eneKkTPOMarHiTHOro BUMPOMIHIOBAHHSA
BMCOKOI 4aCcTOTU SKUX Yy pasi nosiBU B MOrO 30Hi CTOPOHHIX O6’eKTiB
3MIHIOOTLCS;

— MarHiTOMEeTpu4Hi, WO pearylTb Ha HabnNWKeHHS OO0 Hux
3MiHOIO NapameTpiB MarHiTHOro Nons;
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— €MHiCHi (IHOYKTMBHI), WO CMpauboBYOTb LUMISAXOM 3MiHW
€MHOCTI (iHOQYKTUBHOCTI) YyTIMBMX €/IEMEHTIB Y MOMEHT HabnMXKeHHs
00 HUX NioauHU abo CTOPOHHIX NpeaMeTiB, TPaHCMOPTHUX 3acobiB.

KpuntorpadiyHi 3acobu 3axucty iHdopmalii gawTb 3Mory
wndpysatn iHpopmadito, wobd i 3mict O6yB AOCTYNMHUM TiNbkK 3a
YMOBU npen’siBneHHs cneumdiyHoi iHdopmauii (knwoya). Paxisui
BBaXaloTb KpunTorpadpivHi 3akpuTi iHopMaUil HanegeKTUBHILLUM i
HavHaginHIWMM 3acobom 1T 3axucTy.

3HayHa KinbKiCTb Cy4acHMX iHO3eMHMX (pipM cneuianisyeTbcs Ha
po3po0neHHi anapaTypu KpuntorpadgiyHoro 3axucty iHdopmalii.
BoHuM BurotoBnAwTs | nNocTtayalTb anapatypy, nporpamHe
3abe3neyeHHs, KOHCYNbTYIOTb KepPiBHUKIB Ta dhaxiBuiB ¢ipm 3 nuTaHb
3axucty Towo. Came ToMy npobnema 36epexeHHst KOMepuiiHOl
TAaEMHUL, £KYy ONpaLbOBYKOTb 3a [ONOMOrow ob4ncnioBansLHOI
TexHikW, cTae genani akryansHiwoto. MNo-neplue, noscskyac 3pocTtae
obcdr iHopmalii, ska noTpebye 3axucty. No-gpyre, yHacnigok Toro,
Wo iHdopmaLio onpauboByoTh | 3bepiralotb Ha EOM, BoHa cTae
OOCTYMHOK 3HA4YHIN KinbkocTi nogen. [lo-TpeTe, 3abe3neyeHHsi
3aKpUTOCTI Takol iHopmauii BMMarae cknagHux npoueayp i
MaTepianbHuUX 3aTpar.

AKTMBHE 3acTOCyBaHHS OBYMCNIOBANbHOT TEXHIKM CNPUYMHUIO
dopMyBaHHA HOBOI chepy 3MOYMHHOI AiNbHOCTI — KOMM'IOTEPHOT!
3rnouvmHHocTi. LWkody Big KOMMIOTEPHUX 3MOYMHIB  0BYMCHIOIOTL
BiJCOTKaMM HaLioHaNbHOro BasioBOro MNPOAYKTY, a MpOoTUAII M
34INCHIOITb Ha PiBHI 3aKOHO4ABYMX MOMOXEHb.

BucHoBku. OTxe, y uin ctatti copMynbOBaHO 3aranbHi
BMMOrM [0 opraHisauii 3axucTy iHopmauil, Wo onpauboBYOTb
3acobamu eneKTpoHHO-064ncnoBanbHOT TEXHIKN. BoHun
nepenbayaloTb CUCTEMHUIA aHania 3arpo3 6es3neku iHdopmaLii;
KOMMNIIEKCHE  BMKOPUCTAHHSA  3acobiB  3axuCTy;  €KOHOMIYHY
e(PeKTUBHICTb CUCTEMU 3axXMCTY Ta i 6e3nepepBHICTb.
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The Problems of Intellectual Property Security in Ukraine

The article deals with the urgent problems of security and
protection of intellectual property in the state. In today’s society,
there is a growing need for the protection of commercial information,
as industrial espionage has laid deep roots in our country as well.
The experience of industrialized countries suggests that the most
effective measures to prevent cybercrime are the strengthening of
the legislative component, the interaction of law enforcement
agencies and units, as well as active cooperation with commercial
services of private firms in Ukraine.

Successfully engage in production, and even survive in a fierce
competition is possible only by acquiring and exploiting new ideas
that contribute to increasing the efficiency of production costs.

The level of competitiveness to a large extent depends on the
ability to protect its business and technological information from theft,
unauthorized use, alteration or destruction.

And if you need to buy the hardware, then the software can be
not only bought, but also copied easily. Consequently, this kind of
intellectual property is subject to reliable protection.

When taking measures to protect against unauthorized access
to information, one should not seek to protect the entire building, as it
requires too much money and effort for further control. It is advisable
to identify the places where you need to install hidden surveillance
cameras. Where it is possible to separate geographically the
services in which new information is generated, for example,
research departments, laboratories. To work with classified
information should be allocated special insulated premises, access
to which is allowed only to certain persons.

An important role in protecting information is played by moral
and ethical standards. They usually include the rules of conduct that
have developed in a team of specialists of a particular commercial
structure and which are not mandatory, such as legislative norms,
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but their non-compliance leads to the loss of authority (image) of a
person, group of experts, the entire organization. These norms may
appear as unwritten (generally accepted norms of honesty, decency,
patriotism), and are formalized in the form of a charter or
corresponding regulations.

The selection, training and organization of the work of the
personnel is important. Experts advise to select the candidates for
work in the firm, taking into account the requirements of protection of
intellectual property, to check their reliability, at least by obtaining
recommendations from known organizations or individuals.

Keywords: intellectual property; intellectual property security;
electronic computers; local computer networks; computer crime;
software; forecasting; information protection; copyright; commercial
secrets; technical means of security systems; cryptographic come on.
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Kanurnoecbkuli B. B. — [OKTOP HOPUANYHUX
Hayk, [oueHT, 3aBigyBady  kadegpu
KOHCTUTYLIMHOrO npaBa Ta npaB NoANHU
HauioHanbHOI akagemii BHYTPpILLHIX cnpas,
M. Knis

ORCID 0000-0001-9654-0201

BignoBiganbHicTb opraHiB i nocagoBux oci6
MicueBoi nybniyHoi Bnagu B YKpaiHi:
npoonemu Ta WNAXM iX pO3B’A3aHHSA

AxkmyanbHum Onsi YkpaiHu nocmae numaHHsS owyKy egeKkmusHUX ¢hopm
83aEM038’A3Ky Mix enador | cycrninbcmeom, Ons 4020 HeobxidHO po3pobumu
ehekmusHuUll MexaHi3M eidrnogidanibHoCcmi ma KOHmMposo 3a OisifibHICMI0 op2aHie
micuesoi nybniyHoi enadu. Haykosui eusHavaromb pi3Hi nidxo0u Ao opaaHizauii
8IOHOCUH | cCriiegiOHOWEHHST KOMremeHuii opzaHie OepxaeHoi enadu U opaaHie
micuyesozo camospsidysaHHs. [lpome Ona byOb-sikoi moderii opeaHi3auii micueso2o
ynpaeniHHs1 HasieHicmb KOHMPOIo 3 60Ky x)umernig i Oepxxasu 3a disnbHiCMio opeaHie
micuesoz2o camospsidysaHHs € 0608’I3KOBUM efleMeHmMOoM. Y cy4dacHil HauioHasnbHil
Hayyi KoHCmumyuiliHoezo ma MyHiyunanbHo20 rnpasa crid 30ilCHUMU KOMI/IeKCHe
docnidxeHHs1 nidcmas, npouedypu ma ¢opm 8idnosidanbHOCMI opeaHie i mocadosux
ocib micyesoi nybniyHoi enadu & YkpaiHi.

Po3gumok  KOHCMumyUjlHO-Npagosux  8IOHOCUH  Crpusi8  CMaHOB/IeHHIO
KOHCmMumyuitiHo-rpaeoesoi 8idrnogidanbHoCcmi. BUHUKHEHHST MOpsid 3 KOHCMUMYyUiUHO-
rnpasosoto we U MyHiyunanbHO-npasosoi 8idnosidanbHOCMI € UilIkOM 3aKOHOMIPHUM,
OCKifbKU mpueae po38UMOK HOB8UX 8udig CyCriflbHUX 8i0OHOCUH, W0 nompebyomb
1pasos8oi OXOPOHU WIISIXOM MPUMsi2HeHHs1 00 reeHux eudie caHKuil. Ap2yMeHmo8aHo
BUCHOBOK, WO KOHCMUMYyUIUHO-Mpasosy ma MyHiyurnarnbHO-rpasosy eidnosioansHicmb He
cr1li@ omomokH8amu 3 MOIMUYHOK YU MOPAasbHOK, OCKIfIbKU 8OHU ICHYHMb Yy
Mexax KOHCmumyUilHO-pagog8o2o Yu MyHiyunanbHO20 MAPUNUCY ma Mamb
8i0rn0BIOHI OpUBGUYHI, @ HE MONIMUYHI CaHKUJT.

lNpoaHanizogaHo ¢opmu  eidrnogidanbHocmi  Micyesux pad, CifbCbKO20,
cenuujHo20, MICbKO20 20/108U ma 2o/ie Micyesux OepxasHux admiHicmpauid.
O6rpyHmMosaHo 8UCHOBOK, W0 iHecmumym gidrosidanbHocmi op2aHie i mocadosux ocib
micyesoi nybniyHoi 8nadu € KOMIMIeKCHUM ymeopeHHsIM. Tomy npaeosi nidcmasu
npumsigHeHHs1 3a3Ha4dyeHux cyb’ekmie 00 KOHCMUMYUIUHO-Mpasosoi ma MyHiyunanbHo-
rpaesoeoi 8idnosidansHOCmMi 8CmaHosseHi dxxepenamu He MinbKu KOHCMUMYyUyitiHo2o U
MyHiyunaneHoe20 fnpasa, a U iHwux 2any3el HauioHarbHO20 rpasa.

KnroyoBi cnoBa: micuesa nybniyHa Bnaga; opraHv micueBoi nybniyHoi Bnagw;
nocafgoBi ocobu; BiANOBiAanbHICTb; MiCLEBE CaMOBPSAYBaHHSA; MiCLEBi AepXaBHi
aAMiHicTpauii; NPUNUHEHHSI MOBHOBaXXEHb.

© KanuHoscbkuia B. B., 2018
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MoctaHoBKa npo6nemu. Ha cyyacHOMy eTani pO3BUTKY
YkpaiHn cnig KoHcTaTyBaTW, WO MicueBa Ta LUeHTpanbHa Braga
BTpayae aBToOpUTET i JOBIpY rPOMajsH, LWo € 6Ge3d3anepeyHnm akTom
BigipBaHOCTI Bragv Big NoguHuM Ta 6paky edeKTUBHMX 3B'A3KIB 3
HaceneHHaM. Came TOMy akTyanbHUM CTa€ MUTaHHS MOLUYKY
eeKkTUBHMX (hOpM B3aEMO3B'SA3KY MiXK BIado i CycrinbCTBOM, AnS
4oro HeobXigHO PO3pobUTN LiEBUA MEXaHI3M BiQNOBIAANbLHOCTI Ta
KOHTPOSII0 3a AisiNbHICTIO OpraHiB MicueBoi MyoniyHOi Bnaau. Ydei
MPOMOHYIOTb Pi3Hi MiAXoau A0 opraHisauii BigHOCWH i CMiBBiAHOLLEHHS
KOMMEeTeHUil opraHiB [gepXasHOl BfiagM W oOpraHiB  MicLEBOro
camMoBpsSAYBaHHS, ogHak Ansa 6yab-akoi moAeni opraHisadii micuesoro
yrpaBniHHA HasiBHICTb KOHTPOMO 3 OOKy XUTeniB i OepxaBu 3a
OISNbHICTIO  OpraHiB  MiCLIEBOrO CamMoBpsifyBaHHsI € OOOB’A3KOBMM
enemeHToM. Tak, Ha [OyMKy Himeubkoro BueHoro ®. KHemawepa,
OepXaBHUA KOHTPOSMb MpPU3HAYEeHUn rapaHTyBaTU Takui PO3BUTOK
MiCLIEBOrO camoBpsilyBaHHS, 3a AKOro BOHO 6 He Byno gepxasoio B
OepxaBi, a BMpiLlyBarno 6 CBOi MUTaHHSA B Mexax 3aranibHoAepXKaBHUX
3akoHiB [1, c. 108].

AHani3z octaHHiXx pocnigxeHb i ny6nikauin. 3 ornagy Ha
3a3HaveHe, € niacTaBu CTBEPIKYBATH, L0 ANS 3'ACYBaHHSA MOHATTS,
nigctaB i BMAIB BiAMOBIZANbHOCTI OpraHiB T1a nocagoBux ocib
MicueBoi nybniyHOi Bnaan B YKpaiHi OOUINbHO PO3rNaHYTU MNo3uuil
HayKoBLiB LWOAO CYTHOCTI LUMX MOHATb 3aranom. [lutaHHAa
KOHCTUTYLINHO-NPaBOBOI BiANOBIAaNbHOCTI 4OCMIAKYBany BITYN3HSHI
BYEHi, pe3ynbTatoM 4Yoro cTanu pobotn H. bataHoBoi [2],
B. Knuwa [3], O. MenbHuk [4], H.lnaxotHiok [5], . CaBsinoH [6],
A. YepBAuyosoi [7] Ta iH.

BogHovac Baromi HaykoBi [OChifXeHHs niactaB i BuAaiB
BiQNOBIgANbHOCTI OpraHiB MicLeBoi NyGnivyHOI Bnagu MOKM WO He
3abesneyumnu ix uiTke 3akoHodaB4e 3akpinneHHs. Ceoboaa micueBol
nyo6nivyHoi BNagn HemoxnmBa 6e3 HanexHoro CTaBrfieHHs ii opraHiB i
nocagoBmx oci6 Oo BnacHMx oOOB'A3KIB Ta BiANOBIAANbHOCTI 3a
coulianbHi Hacnigku CBOIX Ain.

Buknaa ocHoBHoro marepiany. Haginuewmn opraHu micueBoOi
nyéniyHoi BMagM CaMOCTIMHICTIO B 30JIMCHEHHI  KOMMNeTeHLl,
3aKoHO4aBelb YYMHMB MparMaTuyHo, OOMEXMBLLN L0 CaMOCTINHICTb
BignosiganecHicTio. ToMy MM MO4INSEMO AYMKY, 3rigHO 3 SKOH
CaMOCTIMHICTb 1 aBTOHOMHICTb — SIBALLA MO3UTUBHI, a 3 METOH
HeJOoMNYyLLEeHHs 3MOBXUBaHb NMPaBOM 3a CaMOCTIMHI Ail no3a Mexamu
NOBHOBaXeHb Mae  Bytu nepenbadeHo BiANOBIAANbHICTb.
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Came Tak MOXHa TpakTyBaTW 3aKOHOOABYO 3aKpirnfieHe MONOKEHHS
npo Te, WO MUTaAHHA MICLLEBOro 3HA4YeHHs B YKpaiHi BUPIWYHOTb Y
Mexax BignoBiganbHOCTI OpraHiB i nocagoBux oCi6 MicueBoro
CaMOBpSIAYBaHHS.

BignosiganeHicTb opraHiB i nocagoBux oci6 micuesoi nyGnidHol
Brnagw, sk i 0yab-ska iHwa opuandHa kateropisi, 00’ eKTMBHO NoTpedye
peTtepMmiHauii, gediHITUBHOrO  BM3HA4YeHHA.  3MICT  NOHATTA
«BigNOBIganbHICTb» Y TANYyMayHOMY CIOBHUKY MOTPaKTOBAHO $K
NoKnageHnn Ha Korocb abo B3sATUIN Ha cebe 06OB’A30K BianosigaTh 3a
neBHy AiNsiHKY poboTK, cripasy, 3a uuicb Aii, y4uHkK, crosa [8, c. 317].
BignosiganeHicTb € ¢OpMOK0 aKTMBHOrO CTaBrieHHs cyb’ekta [o
HaBKOJSTULLHLOIO CBITY Ta couianbHOi QINCHOCTI, TO6TO BiANOBIAANbLHICTb
BMHWKAE BHACMIOK B3aeMOZii Cyh’ekTa 3 OTOUEHHSM.

OuiHka edeKTUBHOCTI YN HeedEeKTUBHOCTI YHKLiIOHYBaHHSA
MicueBoi nybniyHOi BnNagu € CyG’eKTMBHON, a MosiTUYHa
BigNoBiganbHICTL OpraHiB i nocagoBux ocid MicueBol nybniyHol
BNagn moxe OyTM peanisoBaHa, nepeayciMm, Mig 4ac MicueBux
BnbopiB abo pedepeHaymis. BuaHavaoum BigMiHHICTb NONITUYHOI Ta
OPUAMYHOI  BiAMOBIAANbHOCTI, Cnig  ypaxyBaTW, LWO nofiTu4Ha
BigNoBiganbHICTL OKpeMux cyB’ekTiB nyOGniYHO-BNagHUX BiAHOCWH
Moxe OyTu TpaHcdopmoBaHa B opuauyHy [5, c. 16]. MNpakTuyHa
notpeba Takol TpaHcopMmalii 3ymoBneHa HeobXigHICTI0O NOCUNEHHSA
BigNoBiganbHOCTI Cy6’eKTiB BNagHUX BigHOCKH.

[eski Bnan ropnandHoi BigNoBiganbHOCTI € 3aranbHOBU3HAHUMM,
MalTb AaBHKO iCTOPil0 CTAHOBIIEHHSI W HUWHI € CTabinbHUMW, 4iTKO
OKpecrneHMMM HOpPMaTUBHO-MpPaBoOBUMKU Mexamu. Lle crocyeTbes
KPUMiHanNbLHOI,  agMiHICTpaTUBHOI,  AUCLMNIIHAPHOLI, LMBINbHO-
nNpaBoBOi, MaWHOBOI BignosiganbHocTi. OkpeMi BuMAW OPUANYHOI
BignoBiganbHOCTI € MOPIBHAHO HOBUMM OMfs  IOPUOUYHOI  HayKu,
3HaxoOATbCA Ha CcTafil CTaHOBMNEHHS B  HayKOBO-TEOPETUHHOMY
acnekTi Ta MepeBaXHO LWe He MalTb HOPMAaTUBHOIO 3aKpinfeHHs.
[o Hux HanexaTb, 30KpeMa, KOHCTUTYLiHO-NpaBoBa, a TakoX il
nigBung - MyHiuunanbHO-NpaBoBa BignoBiganbHiCTb. Ha gymky
HayKOBLLiB, MYHiLMNanbHO-NPaBoBY BiANOBiAANbHICTL CMiA BBaXaTu
CaMOCTIMHMM BMAOM OPUAMYHOI BiOMOBIAANBHOCTI, WO Mae BRacHI
Oxepena, cyb’ekTiB, niacTasu, caHkuii ToLLo. MNMopiBHIOKYM i ABa BUAN
OPUOVYHOI  BIiANOBI4ANbHOCTI, 3ayBaXMMO, LO  KOHCTUTYLiINHO-
npaBoBa BiANOBIAanNbHICTb 3a HETpMBaNU Nepiog 4Yacy ctana LUmMpoKo
BU3HAHOK B OPUONYHIA Hayui, Ha BiOMIHY Big4 MyHiuMnanbHO-
npaBoBoi. PO3BUTOK KOHCTUTYLINHO-MPaABOBUX BIOHOCWUH CNpUsiB
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CTaHOBIEHHIO KOHCTUTYLINHO-NPaBoOBO| BiANOBiAANbHOCTI.
BUHUKHEHHSA nopsg, 3 KOHCTUTYLIMHO-NPaBOBOIO e W MyHiuunanbHo-
NpaBoOBOi  BIiAMOBIAANBbHOCTI BBaXXAEMO  LINKOM  3aKOHOMIPHMM,
OCKINbKW TpMBa€E PO3BUTOK HOBWX BUAIB CYCMINIbHUX BIOHOCWH, L0
noTpebyloTe MPaBOBOI OXOPOHWU LUMAXOM MPUTATHEHHS OO MNEBHUX
BUAiB CaHKUin. KOHCTUTYLINHO-NpaBOBY Ta MyHiLMNanbHO-NpaBoBYy
BiQNOBIQANbHICTb HE MOXHA OTOTOXHIOBATM 3 MOJSITUYMHOIO 4K
MOParbHOW, OCKIfIbKM BOHM iCHYIOTb Yy MeXax KOHCTUTYLHO-
NpPaBOBOro YN MYHILUNANsHOro NPUNUCY | MatoTb BiAMNOBIAHI FOPUANYHI,
a He MONITUYHI CaHKLil.

BignosiganbHicTe opraHiB i nocagoBux oci6 micLeBoi nyGnivyHol
Bnagn € OaratoacnektHot. [lo-neplie, BignoBiganbHIiCTL €
BNacTUBICTIO, O3HAKOK YyYaCHWKa YNpaBRiHCbKMX BiAHOCWH, LWO
BUSIBNSIETbCA B MOr0 30aTHOCTI, MOXMMBOCTI N OBOB'AI3KY HecTu
BigNOBiganbHiCTb 3a BnacHi Al ua  6esgisnbHicTs.  [No-gpyre,
BignoBiganbHICTbL Bigobpaxae cKnagHWMM KOMMSEKC B3aEMO3B'A3KIB i
BIOHOCVH, L0 BUHMKAOTL Y CUCTEMI MicLeBOI NyonivHOI BNagn Mmix it
erneMeHTamMm Ta CnpsMoBaHi Ha 3anobiraHHA MNOpYLUEHHSM, iX
YCYHEHHS, YperyrnoBaHHA 1 BiQHOBMNEHHS HANeXHOro oyHKLIIOHYBaHHS
cuctemun. [lo-TpeTe, BignoBiganbHICTb — Le Mpouec, CYKYMHICTb
NnocrnigoBHMX [Aii CTOCOBHO TOrO0 €feMeHTy CUCTEMU MicLeBol
nyéniyHol BragnW, YyHacnigok HeedeKTUBHOI AiAnbHOCTI  SKOro
(HEBUKOHAHHA YN HEHareXXHOro BWMKOHAHHS HUM CBOiX ODOB’SI3KIB)
NopyLEeHo HanexHe (YHKUIOHYBaHHA BCIEl CUCTEMU YU OKpemux i
KOMMOHEHTIB. Ha Hawy aymky, y doyHKLIOHYBaHHI MicLleBOi nyonivyHoi
BNagn O3HadeHi pucyM  BIQHOCMH  BIOMNOBIAANbHOCTI  CTalOTb
0COGMMBMMMN, OCKiINIbKM B HBOMY YMMAaso BYMHKIB i Ai 3yMOBIOIOTH
BaXKNMBi  couianbHi  Hacnigkn aK AN OKPEMOro  XuTens,
TepuTopianbHOT rpoMaau, Tak i Ans CycninbCcTBa N gep)kasu 3aranom.

XapakrepHummn pucamu KOHCTUTYLINHO-NPaBoOBOi Ta
MYHiLMNanbHO-NPaBoOBOI BiAMOBIAANbHOCTI OpraHiB i nocagoBux OCi6
MicueBol nyGniyHOiI BnagwW cnif BM3HAYMTW Taki: BiANOBIAANBHICTbL
HacTae 3a peanisauilo TUX MOBHOBaXeHb, SAKi 3aKpinneHi 3a HUMKU B
KoHcTuTyuii abo 3akoHax VYkpaiHuM, nNPUAHATUX i3  PO3BUTKOM
KOHCTUTYLIIMHNX NOJIOXKEHb; BiAMNOBIAANbHICTL OXOMNH0E 3ab6e3neyeHHs
npas Ta cBoboa MNOAMHU | rPOMaAsiHUHA, Lo 3aKpinfeHo B Y. 2 CT. 3
OcHoBHOro 3akoHy. AKTyanbHMM MPUKNaaoM Takoi BignoBiganbHOCTI €
nporpaHi YkpaiHOW cnpaBu CBOIM rpomMagsHaMm 3a pPilleHHAM
€BponencbLKkoro cygy 3 MNpaB  NOAWMHK;  Cnig  PO3pPisHATM  SK
iHOUBIAyanbHY, TaK i KONEKTUBHY BiANOBIAANBHICTb.
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[na xapakTepucTnkM KOHCTUTYLINHO-NPABOBOT BiANOBIAANbHOCTI
opraHiB i nocagoBux ocib MicueBoi Ny6nivyHoOI BnagM 3HaydeHHs1 Mae
He nuLle cknaj npaBonoOpYLUEHHS, a N CaHKL,i, WO 3aCTOCOBYOTb A0
cyb’ekta. Hanpuknag, 3a HeHanexHe BUKOHaHHA OpraHamu
MIiCLLEBOrOo  CaMOBpsilyBaHHS  CBOIX  (YHKLUiA  3aKOHOOABCTBO
OinbwocTi KpaiH nepegbadae 3acTOCyBaHHS KOHKPETHWUX CaHKLiN:
OOCTPOKOBE NPUNUHEHHSI NOBHOBAaXEHb, BIACTOPOHEHHS Big nocagu
Ha NeBHWI Nepioa BiAMOBIAHMX NOCAOBUX OCIO, HaKMageHHS Ha HUX
CTArHeHb, NepefaHHs TMX Y TUX NOBHOBaXEHb OpraHiB MicLleBOro
CaMOoBpsAYyBaHHS MICLIEBUM OpraHamM AepKaBMu.

MpuTArHeHHs 4O NPaBOBOI BiANOBIAANBHOCTI OpraHiB i NocagoBUX
oci6 micueBoi NybnivHOI BNagM OXONsoTb: @) HOpMaTUBHY MigcTaBy
(HasiBHICTb HOpMM MpaBa, Wo 6Ge3nocepenHbo nepenbavae cknag
npaBonopyLLeHHs); 6) akTuyHy nigctaBy (HasiBHICTb  cknagy
NpaBoBOro AenikTy B AisHHAX OEeniKkTo3gaTHOro cyb’ekta micueBoil
nybniyHol Brnagu); B) npouecyanbHy nigctaBy — 3akpinneHy HopMamm
KOHCTUTYLIIMHOMO Ta MyHiLMnanbHOro npaea npouenypy npUTArHeHHs
[0 NpaBOBOi Bi4NOBIQANBLHOCTI OpraHiB i mocagoBux ocib MicueBoil
ny6niyHOI BNaam (CyKyrnHiCTb NOCMiAOBHUX CTagin).

OnTumaneHiCTe W edeKTUBHICTb  Bnaau  notpebye i
BiANOBiAaNbHOCTI, 3aKpinNfeHHs AKOI 34IMCHIOTb Ha 3aKOHO4aBYOMY
PiBHi. lMpaBoBo  migctasolo KOHCTUTYLINHO-NpaBoOBOi  Ta
MYHILMNaneHO-NPaBoBOi BigNOBiAaNbHOCTI OpraHiB i nocagoBux ocib
MicueBoi nybniyHoi Bragn € KoHCTUTYyUia Ta 3akoHu YKpaiHu, a
TaKoXX HOPMaTMBHO-MPABOBI aKkTW, WO BHOCATb 3MiHW W AOMOBHEHHS
00 Hel; MixHapogHi HOpPMaTMBHO-NMPaBOBi akTW, 3rogy Ha
000B’A3KOBICTb SIKMX Hagae BepxoBHa Paga YkpaiHm Ta  sKi
pernamMeHTyloTb NUTaHHA peanisauii npasa Ha MicueBy Nyo6niYHy
BNagy v acnektu BignoBiganbHOCTI ii cy0’ekTiB (EBponericbka xapTid
MicueBoro camoBpsAyBaHHSA Big 15 xoBTHA 1985 poky, €Bponencbka
pamMKoBa KOHBEHLisi MNpO TPaHCKOPAOHHE CMiBPOBITHULTBO MiX
TepuTopianbHuMn  obwmnHamm abo Bnactamm  Big 21 TpaBHs
1980 poky); 3akoHM YkpaiHn «[po MicueBe camoOBpsiAyBaHHS B
YkpaiHi» Big 21 TpaBHsa 1997 poky Ne 280/97-BP, «[lpo micuesi
JepxaBHi agmiHicTpauii» Big 9 kBiTHA 1999 poky Ne 586-14, «[1po
cTaTtyc genyrtartiB micueBux pag» Big 11 nunHa 2002 poky Ne 93-1V,
«lMpo wmicueBi BuGopu» Big 14 nunHa 2015 poky Ne 595-VII,
«lMpo pobposinbHe o06’cgHaHHS  TepuTopianbHUX rpomag»  Big
5 moTtoro 2015 poky Ne 157-VIIl, «[Mpo 6naroycTpii HaceneHux
nyHkTiB» Big 6 BepecHs 2005 poky Ne 2807-1V, «[po peryntoBaHHs
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micTobyaisHoi aiansHocTi» Big 17 ntotoro 2011 poky Ne 3038-VI Ta
iHWi 3akoHM YKpaiHW; nig3akoHHi HOPMaTMBHO-MPABOBI  aKTW,
NPUMHATI SIK opraHamm Aep>xaBHoi BNaau, Tak h opraHamMmu MicLieBoro
CaMoBpSOYBaHHS, IXHIMM NocagoBuMM i criykboBmMmn ocobamu, Lo
pernameHTyioTb MEeBHi acnekTu MPUTATHEHHS [0 KOHCTUTYLIAHO-
NpaBoBOi Ta MYHiLMNanbHO-NPaABOBOI BiANOBIAANbHOCTI (Hanpuknaga,
noctaHoBn KabGiHeTy MinicTpiB YkpaiHm «[1lpo 3aTBepokeHHA
TWNOBOro MONIOXXEHHS MPO MPOBEAEHHsI aTecTaujii nocagoBux Ocib
MicueBoro camoBpsigyBaHHA» Big 26 xoBTHA 2001 poky Ne 1440,
«Mpo 3atBepakeHHs [lonoxeHHs nNpo AepXaBHY peecTpauito
cTaTyTiB TepuTopianbHUX rpomaay» Big 27 nunHsa 1998 poky Ne 1150,
cTaTyTv TepuTopianbHMX rpoMag, pernameHTn MicLeBmnx pag ToLLo).

OTXe, KOHCTUTYLIHO-MpaBOBa BiANOBIOANbHICTL OpraHiB i
nocagosux ocib micueBoi nybniyHoi BNnaau nepenbadae TpyM OCHOBHI
acnekTu: BignNoBiganbHICTL nepen ocoboto; BiAMNOBIAANbHICTE nepen
HapoaoM YkpaiHu siKk eAUHUM [Kepenom Braan N TepuTopianbHO
rpomMagoto; BignNoBiganbHICTb  AepXXaBHUX OpraHiB W opradis
MiCLEeBOro CcaMOBpsiiyBaHHA OAMH neped  OAHWM Y MOPSAKY
NiA3BITHOCTI YM NiOKOHTPOSILHOCTI.

Haykosuj, Jocnigxyoun Pi3Hi acnekTu MicL,eBOro
CaMOBpsiQyBaHHA,  po3rnsgalTe  Npobrnemy  BignoBiganbHOCTI
nocagoBuMx OCiG W opraHiB  MiCLEBOro CamoBpsiQyBaHHS,
BUOKPEMITIOOYN Taki BUAON OPUANYHOI BignNoBiAanbHOCTI:
KOHCTUTYLINHO-NPAaBOBY, KPUMiHamNbHYy, aaMiHICTpaTUBHY, LMBINbHO-
npaeoBy [9, c. 116—129]. Ha Haw nornsg, opraHu Ta nocagoBi ocobu
MiCLEeBOro camoBpsilyBaHHS MOpsid i3 3a3HaYeHUMM BUllle BuMAaMu
BiAMOBiAaNbHOCTI  HECYTb  TakoX i  MyHiuMnanbHO-NpaBoBY
BigNoOBiganNbHICTb, MPaBOBOK MiACTABOK SAKOI MOXYTb OyTU akTu
MiCLEBOro camoBpsiiyBaHHA (Hanpuknag, ctaTyTu TepuTopianbHOi
rpomMagu, pernameHTn MicLleBux pag ToLo).

3okpema, y cT1.20 3akoHy YkpaiHm «[lpo  micueBe
camoBpsifyBaHHs B YkpaiHi» Big 21 TpaBHa 1997 poky Ne 280/97-BP
BU3HAYEHO, O [OePKaBHUM KOHTPOMb 3a [AiSNbHICTIO OpraHiB i
nocagoBux OCi6 MicLEeBOro camMOBpPSiAYBaHHSA MOXHA 3A4iMCHIOBATH
nue Ha NigcTaBi, y Mexax NoBHOBaXeHb i B Crocid, Wwo nependayveHi
KoHcTuTyLielo Ta 3akoHaMu YkpaiHu, BiH HE MOBWHEH MPU3BOAMTU 0
BTPYYaHHSA OpraHiB AepXXaBHOi BNaauM 4M ixHiIX nocagoBux oOcib y
30INCHEHHSA oOpraHamu MICLLeBOro CaMOBpPSAYyBaHHA HadaHux 1M
noBHOBaXXeHb. [eTanbHille niactaByM BignNOBIAANbHOCTI OpraHiB i
nocagoBux oci6 MicLeBOro camoBpsilyBaHHA nepen [OepXaBoto
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BM3Ha4Yae CT. 76 uboro 3akoHy, BIOMNOBIOHO [0 SKOI MOXHA
CTBEPMKYBATW, WO € ABi OCHOBHI 3aranbHi ii nigctaeu: 1) nopyLeHHs
opraHamu Ta nocagoBumu ocobamm MICLLEBOro CcaMOoBpsifyBaHHS
KoHcTuTyuii abo 3akoHiB YkpaiHu; 2) HEHanexHe BWKOHAHHS HUMMU
JeneroBaHnx NOBHOBaXEHb OpPraHiB BUKOHABYOI BNaau.

€Bponencbka xapTia MiCLLeBOro camoBpsifyBaHHS Big 15 XOBTHS
1985 poky B CT. 8 BU3HAYaE NOPSAOK 3LOINCHEHHS aaMiHICTpaTUBHOMO
Harnagy 3a QianbHICTIO OpraHiB MiCLLEBOro camoBpsiAyBaHHSA. 3rigHo 3
1T NOMNOXEHHSIMW, aaMIHICTPATUBHUIN Harnsg 3a AiSnbHICTIO opraHis
MiCLLEBOro CaMOoBpsiAyBaHHS MOXHa 34iicHoBaTKM Yy opmax i
BMNagkax, nepeadavyeHUX  KOHCTUTYLIEW i 3akoHOM,  Ans
3abe3nedyeHHss [OOTPUMaHHS 3aKOHHOCTI, 30KpeMa KOHTPOmM 3a
3AiINCHEHHAM opraHamMn MiCLEeBOro camoBpsiAyBaHHSA AeneroBaHunx im
NMOBHOBaXeHb; MPUYOMY CTYMiHb BTPYYaHHS KOHTPOSOKYOro OpraHy
Mae€ BignoBigaTh 3HavyLWOCTi iHTepeciB, SKi Le BTpyYaHHSA 3axuLlac.

KoHCTUTYUiHO-NpaBoBa BiAMOBIAaNbHICTL OpraHiB i NOCagoBuMX
ocib micLeBoro camoBpsfyBaHHsA B YKpaiHi nepenbavae, nepenycim,
MPUMUHEHHS TXHIX MOBHOBaXeHb YHACMIAOK AONYLEeHUX MopylleHb
abo HEeBMKOHAHHSA HMMW MOKMaAeHUX Ha HUX ODOB’A3KIB; BiANOBIAHI
nigctaBu Ta MOPSAOK 3aCTOCYBaHHS LbOro BMAY BiAMNOBiAanNbHOCTI
MiCTATb HopMK 3akoHy YkpaiHu «[po MicLueBe camMoBpsiAyBaHHS B
YkpaiHi» Big 21 TpaBHa 1997 poky. 3okpema, BM3HA4YeHO Taki
BUNAOKM OOCTPOKOBOIO  MPUMUMHEHHS TMOBHOBaXeEHb  CiNbCbKOI,
CENULLHOT, MICbKOT, palNoHHOI B MICTi, panoHHO1, o6nacHoi paa:

— SKWO paga nNpunHAna pileHHs 3 nopyweHHsaMm KoHCTUTyLil Ta
3aKkoHiB YkpaiHu, npaB i cBobog rpomagsiH, irHopyw4s BUMOTU
KOMMNETEHTHUX OpraHiB NPo Y3rofXeHHs LMX pilleHb i3 3aKOHOM;

— fKWo cecil pagn He npoBoaATb 6e3 MOBaXHUX MNPUYUH Y
BiONOBIOHI CTPOKM abo paga He BUpillye NUTaHb, BigHECEHUX [0 il
BigaHH4 (cT. 78);

—nependayeHi 3akoHOM YkpaiHu «[po BIiNCbKOBO-LMBINbHI
aaminictpadii» Big 3 motoro 2015 poky Ne 141-VIIl. 3okpema, cT. 3
uboro 3akoHy pernaMmeHTye, WO B AeHb HabpaHHS YMHHOCTI akToM
MpesngeHTa  YkpaiHW nNpo  YTBOPEHHHA  BiICbKOBO-LUBINbHOI
afMiHiCTpauii NpUMNUHAIOTBCS MOBHOBaXeHHsA: obnacHoi pagu, i
BMKOHABYOro anaparty, nocafoBux Ta cnyx6oBux ocib micLeBoro
camoBpsAgyBaHHSA, AKi NpauUiolTb Y LUMX OpraHax; panoHHOI pagu, 1l
BMKOHABYOro anapaTty, nocagoBux i cnyxboBux ocid MicueBoro
CaMOBpsAAyBaHHSA, $Ki MNpaulolTe Yy  LUMX OpraHax; CinbCbKuX,
CenunLLHUX, MIiCbKMX, paoHHUX y MicTax (Y pasi iXx CTBOPEHHS) paa, ix
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BMKOHABYMX OPraHiB, CiNbCbKMX, CENULLHMX, MICbKMUX roniB, iHLWMX
nocagoBmx i cnyxboBux ocib mMmicueBoro camoBpsidyBaHHS, SKi
npaullTs Yy  UMX opraHax MiCLEeBOro  CamMoOBpPsiQyBaHHS.
HopmaTtuBHOWO MigcTaBoOd MNPUTATHEHHS  CINbCbKUX, CENULLHUX,
MICbKMX paf, CiNbCbKOro, CEnuLLHOro, MiCbKOro rofloBn 4o nNpaBoBOi
BignoBiganbHOCTI y hopMi AOCTPOKOBOrO MNPUMUHEHHS MOBHOBAaXEHb
€ (pakTuuHuMm camoposnyck uux pag, abo camMoyCyHeHHs Bif
BMKOHAHHSI CBOIX MOBHOBaXEHb, abo iX (haKTUYHE HEBWKOHAHHSA.
3rigHo 3i cT. 6 uboro 3akoHy, KEepiBHWK BiNCbKOBO-LMBIMNBHOT
agMiHicTpauil 3BepTaeTbca A0 cyay WOAO BU3HAHHA HEe3aKOHHUMU
aKkTiB OpraHiB MicLUEeBOro CcaMOBpSyBaHHs, MiICLEBUX OpraHis
BMKOHaBYOl Bragun, nNignpueMcTB, YCTaAHOB W opradisaudin, ski
0oOMeXxyloTb NpaBa Ta iHTepecu TepuTopianbHOi rpoMagw.

B YkpaiHi € HenoognHOKI npuknagn OOCTPOKOBOrO MPUMUHEHHS
NOBHOBaXeHb CiflbCbKNX, CENULLIHMX, MICbKMX ronis. Mpuknagom moxe
OyTM [JOCTpOKOBE MPUMNUHEHHA MOBHOBaXEHb MICLKOrO rOSI0BM
M. depopyka Micbkoto pagoto MicTa YepHiBui 31 6epesHsa 2011 poky,
Ak gictaB niaTpumky noHag 60 % Bubopuis. BinblicTio ronocis
29 yepBHa 2011 poKy BWUCIOBIIEHO HEOOBIpPY MICbKOMY rOfoBi MicTa
HoBogHicTpoBcbka YepHiBeLbkoi obnacTi P. MNaHuuwwimvHy; 27 noToro
2012 poky genytatv TpoCTaHELbKOI MICbKOI pagun yxBasnunu pilleHHs
Npo [OOCTPOKOBE MNPUMMHEHHS MOBHOBAaXEHb MICbKOro rosioBu
0. boBHa, gkui Ha Bubopax gictaB nigTpumky 60 % BubOpLUIB;
7 6epesHsa 2012 poky micbka paga HOxHoykpaiHcbka MukonaiBcbKoi
obnacti mpunuHMNIa MOBHOBAaXEHHSA Micbkoro roroBu A. CryniHa.
MpURHATTA pilleHHa genytatamMu MicUeBMX pag npo AOCTPOKOBE
NPUMYHEHHSA MOBHOBAXEHb CifTbCbKUX, CEMNULLIHMX, MICbKMX roniB Mae
TakoOX | MONITUYHMIA nNIOTEKCT, a TOMYy [Ans BOOCKOHANEHHs
3aKOHOOABCTBa NPO MicueBy NyoniyHy Brnagy HeoOXigHO MiHiMi3yBaTh
NOMITUMHY CKNafoBYy B MNPUWHATTI  pilleHHA Npo  JOCTPOKOBE
NPUNMHEHHSA MOBHOBAaXEHb CiNlbCbKUX, CEMULLHMX, MICbKMUX FOfiB.

BuciTniowoun  nuTaHHa  BNAUBY  MOMITUMHWMX  NapTid  Ha
BigNOBiAanbHICTb AenyTaTiB MiCLUEBUX pafd, TakoX Chig 3ayBaXKuTu,
wo BepxoBHa Paga VYkpaiHu B npuKiHUEBUX | nepexigHux
nonoxeHHsix 3akoHy YkpaiHu «[1po micuesi Bnbopu» Big 14 nunuHa
2015 poky 3akpinuna HOBUMN MeXaHi3M BiOKMVKaHHA AenyTaTis
MiCLeBMX pad 3a HapOAHOK iHILiaTMBOK, a TaKoX HOBI Mpasuna
wopo 6anotyBaHHA. OcHOBHa HOBena nmnondrana B TOMY, LWO
OanoTyBaTUCA CaMOBMCYBaHLEM MOXHA JvWe [0 CillbCbKUX i
cenuHuX pag, a A0 MICbKMX, PanoHHUX Yy MicTaX, parvoHHUX Ta
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obnacHnx MoxyTb GanoTyBaTuca nule 3a NapTitHUMW CMCKaMMU.
Tob6To 3akoHOAaBeLb MOCTaBMB OiNbLUICTb KaHOMAATIB y AenytaTtu
nepen akToMm, O AOBEOETbCA AOMOBIATUCSH 3 SIKOKOCb NapTieto, a
TakoXX CTOCOBHO TOro, WO B pasi BigKNWKaHHA pfgenytata 3a
HapOAHOI iHiLiaTMBOK BCe OAHO HeobXigHO «nuTaTu J03BONYy» B
napTii, Wo Bigganse VYKpaiHy BiA AeMOKPaTUYHUX LiHHOCTEN.
binbwicTe aenyTaTiB MiCUEeBUX pad, 3a BUHATKOM CiflbCbKUX i
CenWHuX (xo4a M Tam OanoTyBaHHs Big MOMITUYHUX MNapTii He
3ab0poHeHO), a ix Haniyyetbca OnmM3bko TpUAUATM  TUCAY,
KepyBaTUMYTbCS He iHTepecamu rpomagu, a iHtepecamu napTinHOro
kepiBHuuTBa. KpiMm TOro, B ymOBax HEBU3HAYEHOCTi 3MiH [0
KoHcTuTyuii YkpaiHn (wono geueHTpanisauii Bragu) y3aKOHEHHS
npaBa napTii BigKNUKaTK genytariB — Lie crnocib «npubpatn o pyk»
yCI0O Bnagy Ha Micusax i He HeCTU 3a Le >XOAHOI BiAnoBifanbHOCTI.
BignosiganbHiCTb MicueBUX paf, CiflbCbKOro, CenUHOro, MiCbKOro
ronoBu Ta roniB MiCLEBUX AepXaBHUX aaMiHICTpaLid MOXnvBa He
nuuwe y gopMi JOCTPOKOBOIrO MPUNUHEHHSI NOBHOBaXeEHb, a N Yyepes
CKacyBaHHA  BMAAHWX  HUMM  HOPMAaTMBHO-NPaBOBUX  akKTiB,
HaKnageHHs Ha HUX BeTO. 30KpeMa, BiAnoBiAHO A0 3akoHy YkpaiHu
«lMpo wMmicueBe camoBpsagyBaHHA B YkpaiHi» Big 21 TpaBHA
1997 poky (cT. 59), MmicueBi pagn B MexXax CBOiX MOBHOBa)XEHb
nNpuiMaloTb HOPMATUBHI 1 iHWI akTK y opMi pilleHb. Taki pilueHHA
MicueBi pagn yxBamnwwTb Ha MfIeHapHMX 3acigaHHsax nicnsg
obroBopeHHs OinbLUiCTIO AenyTaTiB Big 3aranbHOro Cknagy pagu,
KpiMm Bunagkie, nepepdayeHnx 3akoHoMm YkpaiHm «[1po Micuese
camoBpsiayBaHHA B YkpaiHi» Big 21 TpaBHs 1997 poky (Hanpuknag,
pilleHHs  BigMOBIAHOI  MicueBOi paguM  WoAO  AOCTPOKOBOrO
NPUNNHEHHSA NOBHOBAaXEHb CiflbCbKOro, CEMULLIHOIO, MiCbKOro rofioBu
3a HasiIBHOCTI MigCTaB MOXYTb OYyTW MPUAHATI LUNSAXOM TaeMHOro
ronocyBaHHA 3a YMOBM, AKLLO 3a HBOrO NPOrosfiocye He MeHLe SK ABi
TPEeTUHM OenyTaTiB Bif 3aranbHOro cknagy pagm).

PiweHHsa cinbCbKoi, CEnuLHOI, MICbKOI pagn B MATUAEHHWUR
CTPOK 3 MOMEHTY MOro MPUAHATTA MOXe OyTU 3yNMUHEHE CiNlbChbKNM,
CENULLHUM, MICbKUM TOfIOBOK0 i BHECEHO Ha MOBTOPHWUA pPO3rnag
BiQNOBIOQHOI paan 3 obrpyHTYBaHHAM 3ayBaxeHb. Paga 3000B’a3aHa
Yy OBOTWXHEBUWA CTPOK MOBTOPHO PO3MMSAHYTM Le pilleHHd. AKwo
paga Bigxununa 3ayBaXKe€HHSI CiflbCbKOro, CeSIMWHOro, MiCbKOro
ronoBu W nigreBepauna nonepeaHe pilleHHA [BoMa TpeTuHamu
roniocie Bif 3aranbHOro ckragy paau, BOHO Habupae YMHHOCTI.
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BogHouac cinbCbkui, CcenuHMA, MICbKWIA TOnoBa, ronosa
pavioHHOI B MICTi, paNoHHOI, obnacHoi pagu B MeXax CBOIX
NMOBHOBaXeHb BUAAE po3nopsmxkeHHs. 3akoH YkpaiHu  «[1po
npokypatypy» Big 14 xoBTHa 2014 poky Ne 1697-VIl nosbasus
npasa npokypopa BuHocuTK npoTecT i B N. 1 posainy Xl «MepexigHi
MOMOXEHHS» BU3HA4YMB, LLO NPOKypaTypa BUKOHYE (PYHKLiO Harnsgy
3a popepxaHHam npaB i cBobog nNOAMHM Ta rpoMasaHuHA,
OOTPUMaHHSAM  3aKOHIB i3 UMX MUTaHb oOpraHamu MicLeBOro
CaMoBpsAYyBaHHA, iXHIMM nocagoBMMM Ta cnyx6oBumu ocobamu
BMKITIOYHO Yy (pOpMi npeacTaBHUUTBA iHTepeciB rpomagsHuHa abo
aepxaBu B CyAi. YHacnigok UbOro MOMOXeHHs 4.2 cT. 144
KoHcTuTyuil YKpaiHu, 3rigHO 3 SIKMM pilleHHs opraHiB MicLeBoro
camoBpsagyBaHHs 3 MOTMBIB X HeBignoBigHOCTI KOHCTUTYUIT 4m
3akoHaMm YKpaiHW 3ynuHAITb Y BCTAHOBMEHOMY 3aKOHOM MOPSAKY 3
OQHOYAaCHUM 3BEPHEHHAM OO0 cydy, CTano pAeknapaTvBHUM i
dakTMyHO nosbaBneHe MexaHi3aMy peanisauii, OCKinbku B YKpaiHi
HemMae XXOAHWX opraHiB nybnivyHoOi (OepXkaBHOI Ta MyHiLMNANbHOI)
Bnagu, fki manu 6wm npaBO NPU3YMNUHATU pIlLIEeHHS, Hanpuknag,
MicLeBuX pag, 3 OOHOYACHUM 3BEPHEHHSAM OO cyay.

Cratta 59 3akoHy YkpaiHu «[lpo micueBe camoBpsayBaHHS B
Ykpaini» Big 21 TpaBHa 1997 poky nuule pernameHTye npaso
CiNbCbKOro, CEenuLHOro, MICbKOro TrOfIOBU  3YMUHATU  PilLIEHHS
BiQNOBIOHOT pagun 3 06rpyHTYBaHHAM CBOiX 3ayBakeHb. OgHak Take
piLleHHs MiCLleBOI paau e He Habyno puanyHoi cunu, a B cT. 144
KoHcTuTyuil YKpaiHM NOeTbCa NPo YMHHI pilLEeHHSA OpraHiB MicLeBOro
CaMoBpSAOYBaHHS.

3 orngay Ha 3a3HadeHe, AN YCYHEeHHs1 nporannHu npornoHyemMo
BHECTW BiQNOBIAHI 3MiHM N OOMOBHEHHS OO0 3aKoHiB YkpaiHu «[1po
MicueBe camMmoBpsidyBaHHA B YkpaiHi» Big 21 TpaBHsa 1997 poky,
«[lMpo micueBi AepxaBHi aagmiHicTpauii» Big 9 kBiTHA 1999 poky, «[1po
KabiHeT MinicTpiB YkpaiHn» Big 27 ntotoro 2014 poky, HaginMeLim
npaBoM Ha: a) NPU3YNUHEHHS pilleHb CifbCbKOI, CENULLHOI, MiCbKOI,
pavioHHOI B MICTi, paviOHHOI pag — roniB obracHMX Oep)KaBHUX
afAMiHicTpauin 3  ogHoYaCcHMM  iX  3BEpPHEHHAM [0  cyay;
0) NpM3ynMHEHHA  piweHb  obrnacHoi  pagwn, KuiBcbkoi  Ta
CeBacTononbCbkoi Micbkux pag — KabGiHeT MiHicTpiB YkpaiHu
3 O4HOYACHWM MOro 3BEPHEHHSIM 4O CyAay.

IHCTUTYT BigNOBIOANbLHOCTI OpraHiB i NocagoBux ocid Micuesoi
nyoniyHoi BNagM € KOMMIIEKCHUM YTBOPEHHAM. Tomy mnpaBoBi
nigcTaBu MNPUTATHEHHST 3a3HayeHuX Ccyb6’ekTiB OO0 KOHCTUTYLAHO-
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NpaBoBOi Ta MyHiLMNanbHO-NPaBOBOI BiAMNOBIAaNbHOCTI BCTAHOBMEHI
pKepenamm He TifbKM KOHCTUTYLINHOMO Ta MyHiuMnanbHOro npaea, a
M iHWKMX ranysen HauioHanbHOro npaea. Tak, 3akoH YkpaiHu
«[lMpo 3anobiraHHs kopynuii» Big 14 »oBTHS 2014 poky B 4. 1 cT. 3
cepen cyb’ekTiB, Ha SKMX BiH MOLUMPIOETLCH, BU3HAUMB HAPOAHMX
penytatiB  YkpaiHu, pgenyrtaTtiB BepxoBHoi Pagun ABTOHOMHOI
Pecny6nikn Kpum, genytaTiB MicLeBuX paf, CiflbCbKUX, CENULLHMUX,
MICbKUX TOMiB, @ TaKOX OEpXXaBHUX CNYXOOBUIB i mocagoBux ocib
MicueBoro camoBpsifyBaHHA. Came ToMmy HabpaHHS 3aKOHHOI cunm
pilLLEHHAM Cyay, BiOMOBIOHO OO SIKOrO 3a3Ha4eHOro Bullle cyb’ekTa
NpUTArHYTO A0 BIiANOBIAANBHOCTI 3@ BYMHEHHSA  KOPYMUINHOro
NpaBoMnoOpyLLUEHHS abo NPaBOMOPYLUEHHS], MOB’A3AHOr0 3 KOPYUi€eto, i
3aCTOCOBAHO MOKapaHHA abo HaknageHo CTArHeHHs Yy  BuUAi
nos3basneHHsa npasa obGiimaTy nocagm abo 3anMmaTucs LiSMNbHICTIO,
WO MoB’si3aHa 3 BMKOHAHHAM pyHKUIN OepxaBn abo MicLeBoOro
caMoBpsiAyBaHHA, € MigcTaBol [Ans BignoBiganbHOCTI AenyrtaTa
MiCLIeBOI paau YN CiflbCbKOro, CEMULLHOMO, MICbKOro rofioBu y opmi
[OCTPOKOBOIO NPUMNMHEHHSI MOBHOBAaXEHbD.

3akoH YkpaiHn «[Mpo micueBe camoBpsiayBaHHsl B YKpaiHi» Big
21 tpaBHsa 1997 poky (4. 1 cT. 79), 3akoH YkpaiHnu «[1po 3anobiraHHsA
kopynuii» Big 14 xoBTHa 2014 poky Ta Kogekc YkpaiHu npo
afMiHiCTpaTMBHI npaBonopylweHHs Big 7 rpygHa 1984  poky
YCTAHOBMOTb  BUNAAKW, KONMW  MOPYLUEHHS  BUMOT  LOOO0
HECYMICHOCTI AiANbHOCTI CiNbCbKOro, CEnULLHOro, MiCbKOro rosioBu
0DOB’A3KOBO MaTUME HacIigKkoOM [OOCTPOKOBE MPUMUMHEHHS AOro
NnoBHOBaXkeHb. 30Kkpema, 3 ornsgy Ha 3MicT 4. 3 CT. 172* Kopekcy
YKkpaiHM npo afMiHiCTpaTMBHI NpaBoMnopyLleHHs Big 7 rpygHs
1984 poky Ne 8073-X «[lMopylueHHa obmexeHb LWoa0 CyMiCHULTBA Ta
CYMilLEHHA 3  HWMMW  BuOaMM  LiSnbHOCTI», € nigctaea
CcTBEepaKyBaTW, WO nAil Woao MOPYLWEHHS BUMOP  HECYMICHOCTI
DiSNbHOCTI, YY4UHEHI CifTbCbKUM, CEMULLIHUM, MICBKMM FOSTIOBOIO, KOO
NpoTAromMm poky 6yno nigaaHo aAMiHICTpaTUBHOMY CTAMHEHHIO 3a Taki
caMi TMOPYLUEHHsl, TArHYTb 3a CcoDOKl HaknageHHsa wrpady 3
KOHQiCKaLlieto  oTpMmaHoro  goxody 44 BuHaropogu  Ta
3 no3baBrneHHAM npaea ob6iMMaTu neBHi nocagu abo 3anmmaTucs
NEBHOI0 OisiNbHICTIO CTPOKOM Ha OAUH pik.

BignosigHo po 4. 1 ct. 79 3akoHy YkpaiHm «[lpo micuese
camoBpsiAyBaHHA B YkpaiHi» Big 21 TpaBHa 1997 poky, HabpaHHs
3aKOHHOI CUMW  pilleHHsAM CcyQy Npo MPUTATHEHHS  CifnbCbKOro,
CesLLHOro, MiCbKOro ronosn  go BiANOBIgANbHOCTI 3a

35



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

NMpaBOMOpPYLLUEHHS, MOB’A3aHe 3  KOPYMUiet, SKAM  HaknageHo
CTATHEHHs y BWAi No30aBneHHsa npaBa ob6iimatM nocagu abo
3aMMaTtucs LOiSnbHICTIO, WO MOB’'si3aHa 3 BUKOHAHHAM  (OYHKLIN
aepxasu abo MiCLLEBOro  CamOBpsiAyBaHHs, O[HO3HA4HO
nepenbayaldTb  OOCTPOKOBE  MPUMMHEHHS  MOBHOBaXKEHb L€l
nocagoBoi 0cobu 3 [HS, HAacTyMHOro 3a OHeM ofepXaHHs pajoto
abo i1 BUKOHaBYMM KOMITETOM KONii BiANOBIAHOro pilleHHst cyay 6es
NPUAHATTA PiLLEHHS MiCLEBO paaolo.

He nuwe npuTArHeHHs CinbCbKOro, CEMULLHONo, MiCbKOro ronosu
0O agMiHIiCTpaTMBHOI  BIiANOBIOANbHOCTI B OKPEMMX BUNagkax
aBTOMaTUYHO nepegbavae npaBoBY BiAMNOBIAANbHICTE. AHarnoris
crnocTepiraeTbCa i B pasi NPUTATHEHHSA CiNbCbKOro, CEenuLLHOro,
MiCbKOrO TOJfloBM [0 KpWMMiHamnbHOI BignoBiganbHoOCTI. 3okpema,
HabpaHHA 3aKOHHOI cunM  OGBWHYBarlbHUM  BUPOKOM  LLIOAO
CiflbCbKOro, CenuvuHoOro, MiCbKOro rofioBM Mae HacnigkoM npaBoBY
BignNoBiganbHICTb Yy hOopMi JOCTPOKOBOro NPUMNMUHEHHS MOBHOBAXEHb.

BUCHOBKU. YpaxoBylounm BULLEBUKNAAEHE, YBaXXaemo, Lo
BITYM3HAHE npaBoBe Mnofne HeobxigHO CYTTEBO BOOCKOHANUTU B
acnekxTi HOPMaTUBHO-NPaBOBOro 3aKpinneHHs NUTaHb
BiANOBIgaNbLHOCTI OpraHiB i NocagoBux ocib MicLeBol nybnivyHoi Bnaau,
a came: npeacTaBHULLKMX OpraHiB MiCLUEBOro CamoBpSAyBaHHS,
BMKOHABYMX KOMITETIB MIiCLEBUX pan, CiNbCbKUX, CEMULLHMX, MICbKNX
ronis, genyraTiB MiCLEBMX pad, MiCLUEBUX AepXaBHUX agMiHicTpaLin
Ta ixHix ronis. ®opmu BigNOBiAANbLHOCTI MOXHa knacudikyBatn 3a
HacnigkamMy CaHKLUii Ha: a) ckacyBaHHSI aKTiB 3a3Ha4yeHux CyO’ekTiB y
CyOOBOMY MOPSAKY, 3YMUWHEHHSA Aii pilleHHS CiflbCbKOI, CENULLHOI,
MICbKOi pag y MATUAEHHUA CTPOK 3 MOMEHTY WOro MNpURHATTSA
CINbCbKWUM, CEMNULLHUM, MICbK/M FOroBoo; 6) 4OCTPOKOBE NPUMNUHEHHS
NMOBHOBaXKeHb OpraHiB i nocagosux ocib micuesol NnyéniyHOT BNaaw.

3picHeHe OocnigXeHHs Ta MNpakTuUKa LWOAO BianoOBiAanbHOCTI
opraHiB i nocagoBux oOcib6 MicueBoi nybniyHOi Bragu B YKpaiHi
NMepeKkoHNMBO 3acBigqyloTh, L0 NIACTaBW 3aCTOCYBaHHS Ta BracHe
dopmun KOHCTUTYLINHO-NPaBoOBOi  Ta  MYHiLMNanbHO-NpaBoBol
BigNOBiganbHOCTI  MOTpeOyoTb  yOOoCKkoHaneHHs. [lepegycim  ue
CTOCYETbCS BiAMNOBIAANBHOCTI, 32 SKOi Cy0’€KTOM, YNOBHOBaXXEHMM Ha
peanisauito LbOro Buay BiAMNOBIAaNbHOCTI, € TepuTopianbHa rpoMaga,
TOOTO MOETbCA NpPO IHCTUTYTM NpAMOI  AeMoKpaTii — MicueBun
pedepeHayM, BigKIMKaHHS 3@ HAPOAHOIO HILiaTMBOI TOLLO.
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Responsibility of Bodies and Officials of Local Public
Authorities in Ukraine: Problems and Ways of their Solution

For Ukraine, the question of finding effective forms of
interconnection between the authorities and society is urgent, and
therefore the creation of an effective mechanism of responsibility and
control over the activities of local public authorities is relevant.
Scientists  distinguish between different approaches to the
organization of relations and the relation between the competence of
public authorities and local authorities, but for any model of the
organization of local government, the presence of control by
residents and the state for the activities of local self-government
bodies is an obligatory element. In the modern national science of
constitutional and municipal law, a comprehensive study of the
grounds, procedures and forms of accountability of bodies and
officials of local public authorities in Ukraine is relevant.

The development of constitutional and legal relations contributed
to the dynamic formation and development of constitutional and legal
responsibility. The emergence, along with the constitutional and
legal, and also municipal and legal liability, we consider it quite

38



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

natural, as there is a development of new types of social relations
that require the right protection by attracting certain types of
sanctions. The argument of the conclusion that constitutional-legal
and municipal-legal responsibility can not be identified with a political
or moral one, since they exist within the constitutional-legal or
municipal order and have the corresponding legal, and not political
sanctions, are given.

The forms of responsibility of local councils, village, settlement,
city mayor and heads of local state administrations are disclosed. It
is concluded that the institution of responsibility of bodies and
officials of local public authorities is complex. Therefore, the legal
grounds for bringing these subjects to constitutional-legal and
municipal-legal responsibility are established not only by sources of
constitutional and municipal law, but also by sources of other
branches of national law.

Keywords: local public authorities; officials; responsibilities;
local self-government; local state administrations; termination of
powers.
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Counteraction to Agrarian Raidership as an Important
Component of Ensuring Food Security of the State

Food security is the key to the social and political stability of the society, the
existence and development of the nation, as well as the sustainable economic
development of the country. In the current conditions of a large-scale social and
economic crisis and the existing military operations in the East of Ukraine, our state
faced significant challenges and threats to food security, so the issue of its
strengthening has risen sharply than ever. It is impossible to underestimate the scale
and consequences of raiding in the agrarian sphere, which significantly threaten
Ukraine’s food security.

In the article the author describes the most typical methods of raiding in the
agrarian sphere, namely: appropriation of property and lands of agricultural
enterprises using forged documents; conclusion of fictitious transactions by certifying
them by dishonest registrars (corruption element — private notaries conduct
appropriate registration actions for certain remuneration; redemption of corporate
rights to farms through «judicial machinations».

In the study, the author notes that raider attacks occur most often with the
participation of registrars and notaries, and raider seizures of the property of agro-
enterprises are the physical seizure of the land plot and the harvest of crops, using
physical measures and sometimes violent actions.

In this regard, the author stresses the need to eliminate conflicts in the
organizational and legal documents that regulate the following: modern agrarian
relations; identification and elimination of gaps in the regulations, in order to prevent
possible corruption risks; measures to counteract the realization of typical schemes of
raider attacks in the agricultural sector of the economy.

Given the practical experience of counteracting agrarian raids in Ukraine, the
author outlined ways to improve information support for preventive measures of law
enforcement in this area. In addition, according to the author, there is an urgent need
to speed up the improvement of domestic legislation in the field of preventing agrarian
raids and determining effective measures to combat this disgraceful phenomenon,
especially in anticipation of preparations for the introduction of a full-fledged land
market in our country.

Keywords: food security; agrarian raidership (illegal takeovers); problem issues;
level of food supply; social and economic development.
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Problem statement. In the context of the severity of the issue
on completing the land reform and the creation of a full-fledged land
market in the country, the problem of raider seizure of the assets of
agricultural enterprises takes on special attention. Raidership in the
agrarian sector has turned into a disaster of a national scale.
Recently, the number of cases of attempts of raider seizures of land
plots, harvest of crops, and property of agricultural producers has
considerably increased in our country. Hovewer, the problem of
counteraction to raidering is seen as a condition for ensuring
economic security in the sphere of land resources, which is
inextricably linked with the socio and economic development of
society and the state as a whole [1, p. 32].

Problematic issues related to the definition of raidership, the
formation of measures for its comprehensive counteraction in a
certain way investigated in the works of the following scientists:
S. Albul [2], V. Velychko [3], O. Melnychenko [4], O. Pyrkova [5] and
others. Hovewer, none of the above scientists did not commit
coverage of measures to counteract agrarian raiders in the format of
an important component of ensuring food security, which increases
the relevance of the chosen thematic area.

Food security is a level of food provision for the population that
guarantees social and political stability in society, the survival and
development of the nation, the individual, the family, and the
sustainable economic development of the state. Food security is the
most important and remains the most important factor in the national
security of any state, especially in today’s conditions of proactive
implementation of European integration on the one hand, and
simultaneously, a large-scale social and economic crisis and
hostilities in the East of Ukraine. As never before, our state faces
significant challenges and threats to food security, so the issue of its
strengthening is more acute than ever. One can not underestimate
the scale and effects of raider attacks in the agrarian sector, which
seriously threaten the food security of Ukraine [6].

There are frequent cases of raids in the agrarian sphere taking
place in most regions of Ukraine, and related to the desire of
interested persons to carry out the appropriation of property and land
of agricultural enterprises, using schemes for document forgery,
corrupt registrars’ activity, or in general, seizure and forcible
takeover. In particular, the wave of raiding caused a change in the
registration of land rights in 2013 and the transfer of registration
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functions from the land resources to the justice authorities. The most
acute problem of the illegal appropriation of land and farms is in the
regions where bread is grown. This is especially true of Cherkassy,
Kirovograd, Poltava and other regions.

Thus, at the beginning of 2017, in Dnipropetrovsk region, a
power confrontation between the parties of corporate conflicts
around «Orion» LLC (Zaporizke village, Sofiivskyi district) and the
private farm «Dar» (Popasne village, Novomoskovsk district) was
recorded. The conflict with «Orion» LLC involved members of one of
the local criminal groups that with the involvement of lawyers and
corruption ties in the judicial and law enforcement agencies, tried to
redistribute control over the most attractive areas of agricultural land.
The representatives of the private security structures controlled by
criminal groups, individuals who participated in the anti-terrorist
operation (ATO), and the former volunteer battalions were involved
to support the power conflict around the private farm «Dar».

In May 2017, a battle was fought with the use of hunting
weapons between the representatives of «Dnipromet» LLC (Dnipro)
and the former head of the agricultural enterprise «Niva-2010» LLC
(Berezhinka village, Kirovograd district). During the confrontation,
3 people were injured, and 6 were detained by members of the
National Police. The conflict is caused by the efforts of previous
owners to return the assets of «Niva-2010» LLC, which were illegally
alienated by «Dnipromet» LLC. The residents of Zaporizhzhia and
Dnipropetrovsk regions were brought under the leadership of
criminal authorities, and security officers of «Borisfen» (Dnipro) and
«Leon» (Dnipro) were actively used during these actions.

Law enforcement authorities also revealed numerous facts of
causing significant damage to national natural resources by illegally
seizing the representatives of the self-proclaimed republic of the
«DNR» with especially valuable state agricultural lands valued at
more than UAH 250 million that are located on the territory of the
Donetsk region that is under Ukrainian control. It was established
that the intruders, using false documents, issued 7.3 thousand
hectares of agricultural land at the National Academy of Agrarian
Sciences of Ukraine on the forged persons. The aforementioned
areas belong to the category of especially valuable agricultural lands
and, according to the State Service of Ukraine for Geodesy,
Cartography and Cadastre, their actual value is more than
UAH 250 million (the real market value of these lands is several
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times higher). According to a similar scheme, more than 2 thousand
hectares of state agricultural land in the Lugansk region were illegally
alienated, which on the right of permanent use belonged to the
institutions of this Academy, worth more than UAH 50 million.

Also, a mechanism is used to conclude fictitious transactions, which
are certified by private notaries, and carry out appropriate registration
actions. Subsequently, criminals carried out several fictitious resales of
property rights to prevent lawsuits. Also, the widespread scheme of
agrarian raiding is the rapid rise in the price of land lease, which the
farmer can not pay. Also, through judicial machinations, the criminals
redeem corporate rights to farms. In particular, raiders use schemes of
intra-corporate disputes and conflicts.

Recognizing the threatening nature and scale of agrarian raids,
the State has made significant and progressive steps towards its
complete elimination. Thus, the Cabinet of Ministers of Ukraine at the
Government session on August 9, 2017 decided to establish
anti-raiding agrarian headquarters, which included representatives of
the Ministry of Justice, the State Service of Ukraine for Geodesy,
Cartography and Cadastre, the Ministry of Internal Affairs, the
Prosecutor  General's  Office and  specialized  agrarian
associations [7]. At the initiative of the Ministry of Justice in 2017 in
all regions of Ukraine as a pilot project, anti-raiding agrarian
headquarters have been operating, which will resist attempts at
raider seizures of lands and crops.

In order to ensure an integrated approach to combating the
scale of raiding at the national level, representatives of the Ministry
of Justice of Ukraine, law enforcement agencies, prosecutors, and
the State Service of Ukraine for Geodesy, Cartography and
Cadastre, as well as agrarians and members of the public, were
included in the agrarian headquarters that were established on the
basis of regional state administrations. In addition, the format of their
activities provides for free legal assistance using the capabilities of
established mobile groups that will move through rural areas and
villages and provide urgent legal assistance to the local population
within their competence.

In particular, Anti-raiding agrarian headquarters during their
activity recorded the following typical abuses and violations: double
signing of lease contracts, double registration of lease contracts,
conclusion of leases for «dead souls», theft of crops, sowing other
people’s fields, causing bodily harm according to results force
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capture. As the gained experience shows, raider seizures of agrarian
business, real estate and other objects occur more often with the
participation of registrars and notaries, and raider seizures of the
property of agribusinesses are more often than not, physical seizure
of a plot and harvest of crops with the use of physical force.

Summarizing the procedure for raider capture of an object,
including land, the implementation is as follows: 1) on the basis of
forged documents or a judicial decision (in most cases — obviously
unjust), information on ownership of property (corporate rights,
property management rights) to a frontman is entered in the state
register, and information about the current owner is deleted;
2) by physical violent seizure of an object under the guise of
realization by the owner of his legal authority; 3) the captured object
is formally resold to a new «bona fide» possessor or a whole chain of
such «bona fide» purchasers.

Factors that increase the likelihood of raider seizures include
corporate and material. In particular, corporate ones include: the
presence of minority shareholders owning a small block of shares
and not receiving significant income from their shares; insufficient
consolidation of the controlling block of shares (the minimum safe
level of consolidation is 30 %); certain forms of a business
partnership, for example, PJSC is the most risky form; further
decrease in risk of management is LLC, LP, SVG, PE; contributions
to the statutory fund of the economic company occur mainly
intangible assets or shares of other companies (or those that are in
the stage of bankruptcy) or by buying securities. Material ones
include: the presence of large debts (a large number of small debts
concentrated in certain uncontrollable owners of persons) of the
enterprise, which did not expire the limitation period; absence or
significant deficiencies in the registration documents for the property
of the enterprise (technical documentation, acts on land, «boundary
warsy, etc.); remoteness of separate objects of property rights from
the place of management of the company, its power structures, low
coordination of actions of structural divisions of the company.

Realizing the scale and threatening tendencies of the spread of
agrarian raiding in June 2017, the National Police of Ukraine
prepared and sent out to all regions of Ukraine an “Instruction on
actions in case of attempts of raider seizure” with the aim of practical
use of police units in the regions [8].

It should also be noted that in March 14, 2018, the Verkhovna
Rada of Ukraine registered a Draft Law No. 8121 «On Amendments
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to the Land Code of Ukraine and certain other legislative acts against
raiding» [9], which aims to minimize the potential risks associated
with agrarian raiding. This draft law was prepared to replace the
presidential law No. 7363, which contained a number of anti-raider
standards, and were rejected by the results of the vote in the
Ukrainian parliament.

Conclusions. In recent years, raider seizure of land and
property of agricultural enterprises has become a threat to the
economy of the country. lllegal takeovers have reached a
qualitatively new level in Ukraine. Thus, if in previous years this
happened mainly with the help and under the guise of armed groups,
then today the raiders not only deal with the falsification of lease
agreements and theft of the crops, they began to seize enterprises,
changing the composition of the participants of the legal entity,
redefining the shares (parts) in the authorized capital of agricultural
enterprises, property and land used by them.

Under such circumstances, there is an urgent need to accelerate
the improvement of national legislation in the sphere of prevention of
agrarian raiding and to identify effective measures to combat this
phenomenon, especially on the eve of the introduction of a full-
fledged land market in the country.

It is also appropriate to improve the information provision of law
enforcement activities to combat agrarian raids. In modern
conditions, the access of law enforcement agencies, in particular, the
National Police of Ukraine to the information bases of the State
Service of Ukraine for Geodesy, Cartography and Cadastre, as well
as cooperation in the format of information exchange with local
authorities remains an urgent problem.

There is also a lack of unity in the registers of real estate and
land resources, which leads to significant risks in eliciting ownership
rights through disagreements between different databases or
differences between legal conditions and geospatial data.

In general, such a fragmented nature of the registries makes it
difficult to create a system that would allow users to provide
affordable and cost-effective services, which proves the need to
standardize the registries. Against this backdrop, there is a vital
necessity to resolve urgently the issue of providing full access to the
information of the state registries (including access to scancopies of
documents), first of all, to law enforcement agencies. In accordance
with the best practices of foreign experience, this problem should be
solved by providing the investigators of the National Police of
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Ukraine with official access to scancopies of documents, on the
basis of which the registration actions were carried out, and the
establishment of a procedure for the certification of screenshots of
the relevant electronic documents.
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MpoTuain arpapHoMy peinaepcTBY SIK BaXMBa cknagosa
3abe3neyvyeHHA NPOAOBONbLYOI 6e3neKku AepxaBu

MpogoBonbya 6Gesneka kpaiHM € 3anopykok  couianbHO-
MoniTUYHOI CTabINbHOCTI CyCcniNbCTBA, ICHYBaAHHA Ta MOCTYNy Hauii,
a TaKoX CTINKOro €KOHOMIYHOro pPO3BUTKY AepXaBWu. Y CydacHUX
yMOBax MacluTabHoI couianbHO-eKOHOMIYHOI Kpu3n Ta GonoBuX ain
Ha Cxopi YKpaiHM neped Hallol AepXaBOk MOCTanu BUKIUKM Ta
3arpo3u y ccpepi npogoBonbYoi 6e3nekun, TOMy NUTaHHSA ii 3MiLHEHHS
Haa3BMYaMHO akTyanbHe. 30Kpema, HaaTo BaroMMMn  ctanu
MacwTabu Ta Hacnigku pengepctBa B arpapHin  cdepi, LWo
3arpoxyoTb NpoAoBoNbYi 6esnewi YkpaiHu.

ABTOp BM3HaA4MB HaANTWUMOBILII MeTOAW penaepcTBa B arpapHin
cdbepi, a came: nNpuBracHEeHHs! MarHa Ta 3eMernb
CiNbCbKOrocnoAapChbKMX MiANPUEMCTB i3 3aCTOCYBaHHSM MiApobnIeHnx
OOKYMEHTIB; CUMOBe 3axOMSIeHHSA  CiflbCbKOrocnodapCbkuxX  yrigb;
yKnagaHHs IKTUBHNX yroa LLAISAXOM 3acBigyYeHHs )¢
He#oOpoCoBICHMMKU  peecTpaTopaMu  (KOpyrnuiHa cknagoBa —
npuvBaTHI HOTapiycK NpoBOAATb BiAMOBIAHI peecTpauiiHi Ail 3a nesHy
BMHaAropony); 34iNCHEHHs 4Yepe3 «CYOOBi MaxiHauii»  BUKyny
KopnopaTuBHUX NpaB Ha chepMepChbKi rocnogapcTaa TOLO.

Y [nocnifpkeHHi 3a3HayeHo, WO penaepcbki ataku BinbysatoTbes
HaMyacTille 3a y4acTio peecTpaTopiB i HOTapiyciB, a penaepcbki
3axOMnMneHHa ManHa arponignpuemMcTB — ue i3nyHe 3axomnreHHs
3eMenbHOI AINAHKM Ta BPOXal CiflbCbKOrocnoAapCbkuxX KynbTyp i3
3acTOCyBaHHAM  3axofiB  isM4HOro  BNAMBY Ta  HaBiTb
HaCUNbHULUbLKUX Oin.

Y 3B’A3KY i3 UMM aKLEHTOBaHO Ha HeObXigHOCTI MoJoNaHHs Konisil
B OpraHisauinHO-NpaBOBUX [AOKYMEHTax, WO PerynoTb CyyacHi
arpapHi BiZHOCUHM; BUSIBMEHHS Ta YCYHEHHS NMPOranyvH y MOJTOXKEHHSAX
HOPMAaTUBHO-NMPABOBMNX aKTiB 3 METOl 3arnobiraHHs MAMOBIPHUM
KOPYNUiNHAM pU3NKaM; YKUTTS 3axofiB npoTuaii peanisauii TMNOBUX
CXeM penaepcbKux atak B arpapHOMY CEKTOPI EKOHOMIKM.
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Kepylouncb npakTM4HMM  OOCBIAOM  NpOTUAilT  arpapHomMy
pengepctBy B YKpaiHi, aBTOp OKPECnMB LWAAXW BAOCKOHANEHHS
iHdbopmauinHoro 3abe3neveHHs NPeBEHTUBHNX 3axopnis
NpPaBOOXOPOHHOI AIANbHOCTI B Ui cdepi. Kpim Toro, obrpyHTOBaHO
HaranbHiCTb NOTPebU BAOCKOHANEHHSA BiTYM3HSHOrO 3aKOHOA4aBCTBa
y cepi 3anobiraHHA arpapHOMy penaepcTBy Ta BU3HAYEHHI AieBux
3axodiB  nNpoTuaii  UbOMYy €BULLY B KOHTEKCTi NiArOTOBKM [0
3anpoBaXXeHHs B HaLUiv KpaiHi MOBHOLIHHOIO 3eMEeNbHOr0 PUHKY.

KnrouoBi cnoBa: npogoBonbya 6e3neka; arpapHe pengepcTBo;
NpobremMHi NUTaHHS; piBEHb NPOAOBOMBLYOr0  3abe3neudeHHs;
couianbHO-eKOHOMIYHWIA PO3BUTOK.
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YOK 343.979

Xapoecbka I'. 1. — kaHOoupaT OPUANYHKX
HayK, OOLIEHT, 3aBigyBay kacbeapu
KpUMiHaneHOro npaBa i  KpMMIHaNICTUKK
UepHiBeLbKOro HalioHaneHOro yHiBepcuteTy
iMeHi KO. ®eabkoBuYa, M. YepHiBLi

OcHOBHI Moaeni TpaHCHaUioHanbHUX
3NTOUYMHHUX OpraHi3auin

JosedeHo, w0 mpaHcHauioHarbHi 3/104UHHI Op2aHisauii mMaome Haubinbw
cknadHy cmpykmypy, OCKinbKU MpagHeHHs 00 MaKkcuMarbHoi 6esnexku mnid 4ac
30iticHeHHs1 makoi OisilbHOCMI, @ MaKkoX HeobXiOHicmb yXurneHHs 8i0 coujanbHO20
KOHMPOIo cmumyrntooms ii mocmiliHe 800CKOHaneHHs. BuokpemneHo ocHO8HI moderti
mpaHcHayjoHannbHUX 3MI04UHHUX opeaHi3auyil. Llinsxom aHanisy 3apybixHoeo doceidy
8UBYEHHS rpobrieM mpaHCHaUioHannbHOI 304UHHOCMI AOCTIOKEHO cmaHOo8MNeHHs ma
PO38UMOK MpaHCHaUiOHaIbHUX 3104UHHUX Op2aHisauyil, ix iepapXidyHy cmpykmypy.

PosensaHymo  Oekinbka  eudie  Molenel  CcmpyKmypHOi  opaaHisauii
mpaHCcHayioHanbHUX 3/104UHHUX ¢hopMy8aHb. KoxHa 3 Hux npumamaHHa reeHil
mepumopii Oii opaaHiz308aHOI 3104UHHOCMI, Yacy iCHysaHHs i cgbepi i disnbHocmi.

3 025150y Ha eci Hedorniku mpaduuiliiHux modernel, cyqacHi 3/104UHHI opaaHi3auii
pyxarombCcsi WIsgXoMm 8i0bopy HalKpauwjux CmpyKMypHUX Xapakmepucmuk, siKi 80HU
3acmocosytomb 051 enacHoi opeaHizauii. Omxe, cyd4acHi Modersni opzaaHi308aHux
3/I0YUHHUX  hOopMy8aHb  MiCmsmMb  O03HaKu  PI3HUX  8iI0OMUX  CMPYKMYyPHUX
Xapakmepucmuk | npuHyurie, wo 0Oae 3moey iM pos3wuptosamu cepu
mpaHcHayioHanbHoOi 3/104UHHOI OiifIbHOCMI, a makoX 2apaHmyeamu HanexHud
pigeHb be3rneku.

Cxemamu4Ha opeaaHi3auisi erieMeHmie 3/104UHHO20 CUHOUKamy CmaHo8UMb YimKo
cmpykmyposaHe sI0pO 3 O3HaKaMu 8epmuKafibHOi  CMpyKmypu  yrpaeniHHs,
opeaHizogaHe 3a mpaduuiliHUMU KaHOHaMUu KOpriopamueHoi Modersti, sike Op2aHiYHO
0EOHYEMbCS 3 2HYYKOK MEPEXe8o CMpPyKmypor nepugepitiHux naHok. OcmaHHi
3a3suyall i30/1b08aHi 00Ha 6i0 iHWoi ma nepedbayarome PO3Mo0in npaui MK 1aHKamu.
BodHo4ac 4neHu KOXHOI 3 HUX ycepeluHi OKpemMo20 ocepedKy MICHO Moe’si3aHi Mix
coboro ocobucmicHUMU, eMOUIUHUMU 38’a3KaMu (POOUHHUMU, 3eMIISAUbKUMU, emHIYHUMU
mouwo). Lle cripusie HanacodxeHHIO MexaHiamy ixHboi Oii y «supobHuuill cehepi», dae
3MO2y ormuMaribHO yrpasnsmu ixHboto GisrbHICMI0, MakcuMalribHO 3axuwaroyu UeHmp
ma iHwi nepugepiliHi naHKU Mepexi 6i0 erusy couiarlbHO20 KOHMPOMo 8 pasi
Hediegaocmi OOHIEI 3 HUX.

lMoedHaHHs1 Halbinbw eghekmueHUX MNPUHYUMI8 op2aHi3auii ma ynpaesiHHsS
KopriopamugHoi MoOerli, O3Ha4yeHe >OPCMKOK UeHmparisauyiero euwux pieHie 3
i3051b08aHicMI0, aMopghbHICMIO | MIUHHICMIO KIacu4dHUX mepexegux modernel, obpana
HUHI 6inbwicmpb 8i00MUX mpaHCHaUiOHaIbHUX 3/T0YUHHUX opaaHizauil.

KniouyoBi cnoBa: TpaHcHauUioHanbHa 3M0YMHHA  OpraHisauis; Moaenb;
3anobiraHHs; 3apybixkHWIN 4OCBIA; 3NOYMHHA AiSNbHICTb.

© Xaposcbka I". M., 2018
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MocTtaHoBKa npobnemu. AHarni3 HassBHMX CNOCOBIB CTPYKTYPHOI
OopraHisauii TpaHCHaUioHaNbHMX 3MOYUHHMX OpraHi3auin, a TakoX
OCHOBHMX MPUHLMNIB OpraHidaii iXHbOI [isNbHOCTI € Haa3BUYamHO
BaX/MBUM [ANs1  BM3HAYEHHs CyTHOCTi (abo came MexaHismy
JisAnNbHOCTI) TpaHCHaUioHanbHoI opraHiszoBaHol 3MNOYNHHOCTI.
CTpykTypHa OpraHisauisi TakMx 3JIOYMHHUX OcepenKkiB — Le OAWH i3
Hambinbll edEeKTUBHNX CMOCOBIB  YHWKHEHHS HUMK  COLjianbHOro
KoHTporto. i posrnag [Jae 3Mory BCTAHOBWUTU OCOBMMBOCTI iXHBOT
BHYTPILLHBOT ©e3nekn B KOHKYpPeHTHIn 60poTbbi, MeToan noaonaHHs
KOHQQSIKTIB, CTYMiHb BMSBY CTPUMYBASIbHUX i 3aXUCHUX QOYHKLUIA LWoJo
CBOIX YIEHiB.

Buknag ocHoBHOro wmartepiany. [lonpu cneuundivHi pucuy,
NpUTaMaHHi PisHUM TpaHCHaLiOHaNbHUM 3MTIOYUHHMM OpraHisauisam, TXHi
KMOYOBI XapakTepuUCTVKM MOXYTb BianoBigaTM AeKifbKOM KrnacU4HUM
opraHi3aLiiHuM MOAEeNsIM — KOPropaTUBHIN | MepeXeBil.

KpiMm HUX, Y KpUMIHOMOriYHiA Teopii po3pobneHo 1 iHWi moaeni:
naptHepctBa (M. lannep); naTpuMmoHianbHa  Mogenb, WO
nepepbavae mepexy «naTpoH—knieHT» (k. AnGiHo, X. Xecc);
MOAEenNb, WO [PYHTYETLCA Ha Teopii €eTHIYHOro HacnigyBaHHA
(®. lanHHi); a TakoX Mopeni, WO [PYHTYIOTLCA Ha CTPYKTYPHUX
XapakTepuctmkax nignpueEMHNLBKUX CUHOMKATIB | cuHAMKATIB, SKi
BAAKOTLCA 4O HACMNbCTBA A8 KOHTPOI 3a BUPOOHMLTBOM TOBapiB i
nocnyr Ta puHkamu ix 36yty (A. bnok, [1. CmiT).

Yci 3a3HaveHi Bule moperni po3pobrneHo Ha OCHOBI aHanisy
DISNbHOCTI OKpeMUX TpaHCHaLiOHaNbHUX 3MI0MUMHHMX Opradisauin,
3M0YUHHA AIANBHICTb AKMX BGyna HanakTUBHILLOKW, a oTXe, HanbinbLu
BMBYeHOl. BignosigaloTb UMM MoOAensM nepeBaXHO TpaauuinHi
TpaHCHaUiOHanbHi 3M0YMHHI CMHOWKATK, WO Manu TpuBanun nepiog
po3BuUTKy. [1ns opraHisauii CBO€EI AisnNbHOCTI BOHW, BUAO3MIHIOOYUCH,
BMKOPUCTOBYIOTb NPUHLUUAN 1 OCOBNUBOCTI, MNpUTaMaHHi iHLWKUM
MOAENAM, WO MakTb HaNBULLY edEKTUBHICTb 3MTOMUHHOI AiASNIbHOCTI
3a BigHOCHOI 6e3neku Ans cucTemMu 3aranom.

lMepexoasunm Ha TpaHCHaUiOHanbHWA  piBeHb, HauiOHanNbHi
3MOYUHHI opraHisauii MOXyTb BMKOPUCTOBYBaTU [OCBIA KMACUYHUX
mMopenen. 3 ornagy Ha 3auikaBneHiCTb Y MigBULLEHHI ePeKTUBHOCTI
3Mno4YnHHOro Bi3Hecy, Taki opraHisauii nepermaroTb i3 KnacUyYHUX
MoAenen Ti CTPYKTYPHI XapaKTepUCTUKM Ta NPUHLMNN SiSnbHOCTI, SKi
0alTb 3MOry MakCUMarnbHO YBe3neynTyu 3MOYMHHY AifnbHICTb i
nigBULWLMTY ii npubyToK. BoHN HamaraTbCcs BpaxoByBaTU HEOOSIKN B
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JiSANbHOCTI MEBHUX 3MOYMHHUX OpraHisauin, TOMY BUKOPUCTOBYHOTb
KOMGIHOBaHI XxapaKTepUCTMKIN oapasy OeKiNbKoX Moaenen.

KoprnopatuBHa MoAenb 3MoYMHHOI oOpraHisaudii € ofHieto 3
HamBigomiwwmx [1]. BoHa cxoxa Ha cnocobu opraHisauii gep>KaBHUX
yrnpaBrniHCbKUX CTPYKTYP. AOMiHICTpaTUBHO-BMKOHABYI Ta
NPaBOOXOPOHHI opraHu, Kopnopadii, apMia — npuknagn Takol Mmoaeni.
Bbyab-sika opraHisauisi, WO CTaHOBUTb BIOPOKpPaATUYHY MoAenNb, Mae
HU3KYy cneundiyHnx puc. BoHa pauioHanbHO opraHizoBaHa 3a:
CKMagHol iepapxii; noainy npaui; npu3HayeHHdA Ha nocagu 3a
KpuTepieM kBanidikauii; YNCNEHHUX MpaBui Ta iHCTPYKLUiA; 3B’A3KIB
BepxiBkM iepapxii 3 psgoBMMM npauiBHMKaMKM  4epe3  Hakasw,
nepeaaHi 30e6inbLIoro B NMCbMOBI (OOpMi.

Y cepenoBuLLi OpraHi3oBaHOI 35I0HMMHHOCTI KopnopaTuBHa MoAerb
npuTamaHHa opraHisauisiM i3 >XOPCTKOM, LeHTpanisaoBaHO CUCTEMOIO
aBTopuTapHoro Tuny. 3aranbHa Cxema, WO MO3Ha4Yae KopnopaTuBHy
MoAenb, nepeadadae BepTUKanbHy CTPYKTYPY YNpaBiHHA 3M0YUHHUM
CMiBTOBApUCTBOM, HMU3Ka efIEMEHTIB SKOI € napanensHUMK SepXKaBHUM
abo neranebHUM KOPNopaTUBHUM CTPYKTYpaM.

I3 yboro npusoagy A. J1. Peneubka KOHCTATye, WO B 3MOYMHHIN
OopraHisauii, CTPYKTYpOBaHil 3a 3pas3kOM KopropaTuBHOI Mozaeni,
BUSABNAETLCA reHeTUYHa CNopigHeHiCTb Mogeni YyCTpolo CycninbcTaa,
wo Bigobpaxkae B3aEMO3B’A30K OCHOBHWUX €MEMEHTIB: AepXaBu —
Kopnopauii, nignpvemctea — CiM'i, Npy4yoMy 3a CiM'€l0 crodaTky
3akpinneHo cratyc npototuny. Y BinNbLIOCTI 3M0YMHHMX OpraHi3aLin
FOMOBHOK CTPYKTYPHOIO OAMHMLEID € MOHOMOMICTMYHA Kopropauis,
SKY 3a3BMYan HasmBaTb «CiM’eto» [2, ¢. 185].

[ns koopAuHauii OisnbHOCTI OKPeMUX 3MOYUHHUX KopnopaLin
BMPILLEHHSA  cnopiB, WO BWHWKAIOTL MK  HUMW, BU3HAHHS
HOBOOGPaHUX NigepiB, KOHTPOMO 3a CRiNbHUMK NigNPUEMCTBaMN Ta
perynioBaHHs iHWKMX npobnem, Lo nocTalTb y npoueci B3aemomji
MiXK 3MTOYMHHUMM «CIM'AMWY», MOXYTb CTBOPIOBATY CreLianbHi opraHu
abo «kowmicii. Lli opraHu € COW30M 3aKOHOOABYOrO OpraHy,
BEPXOBHOIO " apbiTpaHOro cyay, npaBriHHS AMpeKTopiB. YneHu
CiM’i UM iHLWIOI KOpnopaTUBHOIT OAMHULL CTaBNATLCH OO TaKoro opraHy
SK A0 BUWOI iHCTaHUii B oOpraHisauiiHMx i OpUCOMKLINHUX
cynepeykax. [Jo HbOro BXoaATb HaMBMNNUBOBILWI Nigepu, sKi NOB’A3aHi
MiXk cob0t0 nepeBakHO hopMarnbHOK YrofoHo.

Taknm 4YmHOM, Ler opraH (abo koMmicis, «Cxoaka» TOLLO) BUKOHYE
ponb HagbyaoBHOro eneMeHTy B 6a30Bii kopnopaTuBHii Mogeni.
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3icTaBneHHA KoprnopaTtuBHOI MoAenNi opraHisauil  3MOYNHHUX
CUHOMKATIB i3 BENUKUMMK feranbHUMKM KopriopauisMu 3acsigyye, Lo
ronoBHa BigMIHHICTb Yy CXeMi 3MTOYMHHOro CniBTOBapMCTBa MOMSrae B
TOMY, WO KepiBHMK TaKoro MignpuemcTBa, sK i WOro koneru, ski
obinmatoTb HUXYI Nocagm, He € NOro akLioHepamu.

KpiMm  OCHOBHMX  YNpaBIiHCbLKMX  NAHOK,  CTPYKTYPHUMMU
enemMeHTaMmy KoprnopaTuMBHOI MoAeni MOXyTb OyTWM Ppi3Hi LWTaTHI
nocagw, WO BignoBigalTb MocagaM HayanbHUKa Bigaginy kagpis,
MeHekepa 3i 3B’A3KIB 3 rPOMAACHKICTIO, HavanbHUKa Cnyxoéwu
Oe3nekun, ogHak ix He obiimae NOCTINHO oAHa 1A Ta cama NnoanHa.

He koxeH, xTo mMae Hamip Gpatu yyacTb y crnpasi, MOXe ue
3pobuTtn. Moro nparHeHHs mae BignoeigaTu moro 34ibHOCTaM i
OaXaHHSAM TUX, XTO KOHTPOJSIOE YNIEHCTBO B 3TOYMHHOMY CUMHAMKATI.
YB’sA3HeHHs1 abo cMmepTb Byab-AKOro YreHa 3rnoYnHHOI Kopnopadii He
Ma€ 3Ha4yHOro BMNSIMBY Ha 11 OiSNbHICTb, OCKIfNIbKM Ha KOXHY BaKaHCito
€ 6nusbKko cTa kaHavaaris [3, c. 242].

KoxxHa koprniopaTvBHa opraHisauia Mae BCTaHOBIEHI nNpaBunia n
IHCTPYKLUIT, sIkKMMKU KepyroTbca 1i uneHun. [Nepenik Takux npasun 3
METOI KOHCMipauil Ta 3axucTy Bi4 30BHILHBOrO MPOHUKHEHHSA
TpuMaloTb Y TaemHuui. OgHak yMmano npasun, gki € 6azoBumu B
3MI0YUHHNX OpraHisauisix, iHPINbTPYHTb Y Micusa no36aBreHHs BOi,
BOHMW CTalOTb HEMUCaHMMU KOAEKCaMM NOBEIHKN | Yepes yB'A3HEHMX
NOLLMPIOIOTLCS Ha BCIX YNEHIB 3N0OYMHHOI iepapxii [4].

Li npaBuna € 3aranbHOMNPUUAHATUMU, POPMYIOTb CUCTEMY
LiHHOCTEN, a He hopManbHO BCTAHOBMEHUIN Nepesik iHCTPyKUin onga
KepiBHULUTBA.

[Monpn KepoBaHiCTb Takoi Mogeni BHacMigoK 11 XKOPCTKOI
LueHTpanisauii, [0OBOOUTLCHA KOHCTaTyBaTW, L0 HU3Ka acnekTis
KOpnopaTUBHOCTI He npuaaTHa NS OpraHi3oBaHOl 3fI0OMMHHOCTI, SKa
NMOBMHHA BpaxoByBaTu, WO i dpopmMani3oBaHi Aii MOXyTb MOCTINHO
KOHTpOIoBaTn NPaBOOXOPOHHI opraHu (NnpocnyxoByBaHHsI
TenedoHHNX PO3MOB, BIJCTEXEHHSI MUCbMOBMX MOBIAOMIIEHb, PyX
rPOLLOBMX KOLUTIB TOLWO). Tomy iHdopMauito, Hakaswu, rpowi W iHLwi
peyi nepefaloTb 3 PYK Yy PykW, BiY-Ha-BiY. 3aHaaTo OOBri NaHUOMM
HakasiB, nNpuUTamMaHHi Ccy4acHii OropokparTii, He npugaTHi ang
opraHi3oBaHoOi 3MTOMMHHOCTI, @ BiAMOBA Big LbOro GHOPOKpaTUYHOro
aTpubyTa 3HWXKYE piBEHb BHYTPILLHBLOIO KOHTPOSTHO.

Kpim TOro, HagMipHO LeHTpanizoBaHa opraHisaLlia nparHe 3pobutu
NigNPMEMCTBO  LINIKOM  3aneXHUM Big AYMKA NaHiBHOI  BepxiBKM,
BOOHOYAC, HWXdYi 3a iepapxielo KepiBHUKKM, sKi GesnocepeaHbo
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yNpaBnslTbe BUPOOHULITBOM, Kpalle 3HalTb MOXIUBOCTI Ta 34i6HOCTI
nepeCNme I'IpaLI,IBHVIKIB a TakoX OcObBNMBOCTI ynpaBniHHSA, —SKi
BiAnNoBigaoTh MicueBum ymoBam [5, ¢. 53].

Lli ocobnueocTi kopnopaTMBHOI MOAENi YacTKOBO BigobpaXeHo i
B KOHLENUisX Moaenen opraHiszauil 31M04MHHOro CniBTOBapuCTBa, LUO
MaloTb O3HaKM KnacWU4HOI KOoprnopaTUBHOI CTPYKTYpW. laeTtbca npo
Modeni CuUHAMKaTIB-NiANpUEMCTB | CUMHAMKATIB, SKi 3aCTOCOBYOTb
HaCUNbCTBO AJ1S1 KOHTPOJIO 3a BUPOOHMLTBOM HereranbHUX ToBapiB.,
nocnyr Ta puHkamm ix 36yty (A. bnok, O. CmiT), a Takox mogenb
napTHepcTBa, cxapaktepusoBaHy M. Mannepom.

Ha gymky A. Brnoka, ueHTpanisoBaHi 3No4YnHHI CMHAMKaTU MatoTb
BUCOKMIM CTYMiHb >KOPCTKOCTI B IXHIN iepapXivHin CTPYKTYpi.
Y 3anponoHoBaHin JOCNIAHNKOM KOHUEeNUiT 4OMiHYOTb ABa Pi3dHi TMNu
CYHAMKATIB — CUHOVKATU-NIANPUEMCTBA | «CUNOBI» cuHAmKaTu [6].

Mogenb opraHisauii 3no4YMHHOro cniBTOBapuCTBa, NpoaHanisoBaHa
. Cmitom, HabnmxeHa 3a CTPYKTYpOK [0 KMacWM4HOI KOpnopaTUBHOI
mMogeni. 3rigHo 3 No3uLielo BYEHOro, OpraHisoBaHa 3MOYMHHICTb — «He
OinbLle HiXK NPOAOBXEHHS HOpManbHUX [AiNoBuxX onepain y cdepi
HeneranbHOro OisHecy. TOMy He3akOHHe MiAnPUEMCTBO (Y Mexax
OpraHi3oBaHOi 3MOYMHHOCTI) BiOPI3HAETLCA Bif, 3aKOHHOIO TiMbKUA TUM,
WO BOHO Ji€ Ha HemneranbHOMY PpUHKY, — Ue nNignpueMHMLbKa
OianbHICTb, Sk cTanocsa 6yTn HeneraneHo» [7, €. 45].

Mogenb naptHepctBa (M. lannep), matoumn geski cneundiyHi
pucn KopnopaTuBHOI Mogeni, HaBnaku, mno3daBrneHa >XOPCTKOI
iepapxidHOi  CTpyKTypu, 6inblw rHyyka Ta pguHamiyHa. Cnocid
opraHisauii 3MoYMHHOI AisiNbHOCTI B LLbOMY pas3i BUSBNSIETLCSA Yepe3
cepito HemacwTabHMX AOiNoBMX NapTHepcTB Yy ¢OpMi iHBECTULIN i
ChinbHMX AINOBMX MiANPUEMCTB i3 LUMPOKUM KOMOM NapTHepIB, SKi
NOCTINHO 3MiHIOIOTbCA. [leski 3 HUX € ConigHMMMK, BNSIMBOBUMM Y CBITI
OpraHi3oBaHoi 3NO0YMHHOCTI nepcoHamun. OAHaK Taki napTHepCTBa He
OYONIE OOMH nigep, Ue HeneranbHWMM Oi3HEC Ha NapPTHEPCbKUX
3acagax. CninbHuin GisHec y TakoMy MapTHEpPCTBi  4acTo
CYNPOBOMKYETLCH | CAMOCTIMHOK AiSASIbHICTIO OKpeMUX napTHepiB B
iHLINX cchepax HeneranbHOro puHky [8, c. 207—245].

3aranom pgeueHTpanisauis B 37I0MMHHOMY CMiBTOBApPWUCTBI,
3a3Havae [Pk. AnGiHO, MOXe BUSABUTUCSA CMPUATIIMBOID SK AOnNS
crnpaewu, Tak i 3 no3uuin 6esnekn. BogHoyac gocnigHvk BBaxae, LWO
KkopnopaTuMBHa Mopfenb Mae OyTM OOCUTb NErkow MilleHHI0 And
couianbHOro KoHTpont. «Yce, Wwo HeobXxigHO Ans ii pyAHyBaHHSA, —
ue no3baBuTn ii BEPXHBLOro ewwenoHy. PeanbHa X Bnaga cUHAMKaTY
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nonsrae B Moro aMopHOCTi. AKLLO XTOCb i3 KepiBHUKIB CMHOUKATY
ONMWHSAETBLCH Y B'A3HULI — Lie BCe, L0 MOXe TpanuTUcs noraHe B NOro
CTaHOBULLI 1 y XXOOHOMY pasi He Ma€e No3HayaTUCA Ha MPOLOBXKEHHI
3M104MHHOrO Gi3Hecy» [9, c. 285].

Lis obcTaBMHa NOACHIOE Aesiki nepeBary MepexeBoi Moaeni Ha
npoTuBary KoprnopaTuBHiA. BWKOPUCTOBYKOUM MepexeBy MOAENb,
3MOYUHHI OpraHi3aLii CTBOPIOKTb MHYYKIiLi N AMHAMIYHILWI CTPYKTYPMW.
[Ons 3MOYMHHMX Mepex npuTaMaHHi HenocTiHe 4neHCTBO Ta
BMCOKWI piBEHb aganTauii 40 NONITUYHMX, EKOHOMIYHUX i coLianbHMX
3MiH, WO BigbyBalTLCA B CYCMiNIbHOMY XUTTi, 6€3 LeHTpanisoBaHoi
CUCTEMW KOHTPOTH0.

Y MepexeBuMX OpraHisauisx KOHTPOSlb 3a OpraHi3oBaHoOH
3MOYUHHICTIO € NULLE 30BHILLHIM, MOro 3A4INCHIOITb MNOTYXHI EKOHOMIYHI
Ta NONITUYHI CUnK, 3aLikaBneHi B QinbHOCTI opraHisoBaHOI 3NOYUHHOCTI
B neBHux mexax [10].

He 3anepeuyioun iCHyBaHHSI 30BHILLUHIX KOHTPOMbHUX MEX Ansi
OpraHi3oBaHol 3M04YMHHOCTI, HaBps4 YW MOXHa 3anepedysaTu
BHYTPILLUHIW KOHTpPoONnb Yy Ti CTpykTypax, nobynoBaHMX HaBiTb 3a
MepexeBo Moaenno. Agxe Gpak LeHTpanizaoBaHOro KOHTPOM 3a
OpraHisauieto 3aranoM He BUKMOYaAE KOro iCHyBaHHS B OKpeMux
CTPYKTYpPOBaHUX efniemMeHTax uiel mogeni, geTanbHUK aHani3 sKol
nigTBEpAXXYyE TakMn BUCHOBOK.

3rigHO 3 KOHUeNnTyanbHOK  MOZEN0,  3anpOrNoOHOBAHO
MpesngeHTcbkolo  komicieto CLUA 3  BMBYEHHA OpraHisoBaHOI
3MOYMHHOCTI, Yy HamsaranoHilloMy BUIMSAI MepexeBa Monerb
CTaHOBUTb  3MOYMHHY  OpraHizauito, WO OXOMNMIE  Mepexy
HaMBMNIIMBOBILIMX OCi6, siki 0bGiiMalTb BUCOKI Mocagu y BRagHUX
opraHax, BUWKOHaBYMX CTPYKTypax pAepxasu abo BxoasaTb [0
onirapxidyHoi BepxiBKWM cycninbctBa. BOHW KepylTb [iSNbHICTIO
6esnocepedHiX BUKOHABLIB, 3any4eHUX A0 3MOYUHHOI AiSNbHOCTI.
TakMM YMHOM, LSl MOAENb MOB’A3YE YNEHIB i HE YMEHIB 3MTOYUNHHOI
opraHizauii. OCHOBHUMW CTPYKTYPHUMWU efneMeHTaMu MepexXeBol
MOZENi € 3M0YUHHI rpynu, NOKpOoBUTENI, CneuianisaoBaHa NigTpUMMKa,
nigTpuMKa KOpMCTyBauiB i couiansbHa niaTpmumka [11].

3MOYMHHI TpynnM — Le OpraHi3oBaHe 3r04YuHHE 00’edHaHHs, 00
cknagy fKoro BxogAaTb  0ocobu, T[OTOBi  MOPYLIMTU  3aKOH,
BMKOPMCTOBYBATWN HACUINBbCTBO OIS MOCUINIEHHS BMAMBY A OTPUMAaHHS
npubytky. CTpykTypa Takoro ob’egHaHHa nepenbayae Habip
iEpapPXiYHO  PO3MILLEHUX Hes3anexHux nocad, HeobxigHux ans
BMKOHaHHS crneumdidHmx dyHKUiin. Tomy Taka rpyna moxe 6ytn sk
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nobpe CTpyKTypOBaHOW, Tak i BKpaw AMHaMi4yHOW, npoTe B 6yab-
SIKOMY pa3i 'PYHTYETbCS Ha cuni n asTopuTeTi [12, c. 42].

MpuHumnu aii  rpynn  nonsdraloTb Yy 3MIHIOBaHOCTI  nigepis,
MepCrneKkTMBHOMY PO3BUTKY T[PYNU He3anexHo Big HasBHOCTI abo
BiACYTHOCTiI oKkpeMuXx ii uneHiB. [NpiopuTeTHUMK HanpsiMamun AisinbHOCTI
€ 3abesnevyeHHs MNPOOOBXEHHS1 i  iCHYBaHHs, NignoOpsiaKyBaHHS
0COBUCTUX IHTEPECIB rPYNOBUM.

UneHcTBO B Takih rpyni rPyHTYETbCA Ha  3ararnbHUX
XapakTepucTukax il UneHiB, cepeq Skux: paca, €THOC, KpUMiHansHUN
aocsig abo cninbHWA iHTepec. lNMpaBuna yneHcTBa nepeabavaroTb
TAEMHICTb, BifAaHICTb, FOTOBHICTb BpaTu yyacTb y Byab-sikux Aisx
rpynu Ta 3axuwatu ii. HaToMiCTb KOXEeH OTpUMMYyE MNeBHi BUroawu:
3aXUCT, NPECTMK, MOXITMBICTb EKOHOMIYHOIO YCHiXy.

HamBigomilow 3 HUX € naTpuMoHianbHa MoAenb, CTPYKTYpY
Kol BMBYanu pisHi gocnigHukn [13]. Mig vyac opraxisauii gisneHOCTI
3a Takow MOAEMM aKUEHTYIOTb Ha TpaguuinHux puTyanax, sKi
OEMOHCTPYKTb E€MOLiHI  3B’A3KM MK JioAbMK. Y CyyacHin
OlOpoKpaTMYHIA  opraHisauii, HaBnaku, ocobucTi 3B'A3km cnabuui,
MeHLWe puTyanizoBaHi W  €eMOUINHO  [OEMOHCTPaTMBHI; BOHWU
NOCTYNUNUCA MicLueM MpUXUMbHOCTI abCTpakTHMM npasunam i
nonoxeHHsam. Lle BuAB BANMBY PIi3HUX KynbTyp Y poLoOBin
i kopnopaTuBHiA opraHisauiax. PopgoBa enita cxunbHa [o
LEepeMOHHOCTI 1 KynbTy ocobu. KopnopatMBHa enita Mae
nparmatuyHuin Habip ineanis [14, c. 293].

[onoBHa iges naTpMMOHianbHOT Modeni nonsirae B TOMY, LWO
KOoXXHa ocoba BxoAuTb A0 couianbHOi Mepexi Ta nepebyBae B
NaHUKXKY OCib, 3 AKMMKM BOHA Mae KOHTakTWU. OCKINbKM KOHTaKT
BinOyBaeTbCA Yepes NaHLUIOXKOK, Lo cknagaetbca 3 6e3nidi Takux
NaHOK, OKpema rnoavHa MOoXe BianpaBnsaTW  «MNOBIAOMNEHHS»
3Ha4yHO OinNbLiN KiNbKOCTI NOAEen, HK BOHa 3Hae ocobucro,
OCKiNbKM 3aBXaun iCHYIOTb «Apy3i Apy3iB». TOMy «kOXxHa ocoba €
TOYKOW, Yy $KiM MepeTuHalTbCA Mepexi. Ane He KOXeH Mae
OJHaKOBMWI iHTEpecC i TanaHT B3aEMOZIiT 3 KIo4oBuMM ocobamm ans
oTpuMaHHa npubyTky» [13, c. 174].

KoxxeH 4neH opraHisaoBaHOI 3MOYMHHOCTI B MepexeBin mogeni
Ma€ BOJSIOAITM TaknuMm TanaHToM. Lle o3Havae, Lo BiH NOBUHEH YMIiTH
DiSTK 9K NaTpoH. Konu nopyLyoTbCa B3aEMUHU B MEPEXi — BUHUKAE
3B’A30K  «MNaTpoOH—KNieHT». [laTpoH «3abe3neyye EKOHOMIYHY
AOMOMOry Ta 3axWCT K Bid 3aKOHHWX, TaK i HE3aKOHHMX AOMaraHb
Bnaau. KnieHT onnayye 6inblu BigYYyTHUMW akTUBaMu, Hanpuknag,
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noBaroo i BigaaHicTio. BiH MOXe TakoX 3anponoHyBaTn NOMNITUYHY YK
SAKy-HeOyab iHWYy nigTPUMKY, 3aBAOSKM YOMY BIiJHOCMHM CTaloTb
B3aeMHumu [15, c. 16-17].

B iTaniicbko-amepuKaHCbKin  Bepcii  Mogeni  opraHizoBaHoi
3MOYMHHOCTI KOXeH nigep — «Boc» — MnoB’A3aHWn (CrnopigHEeHICTHo,
OpYK00t0, B3aEMHOK MOBarok) 3 iHWMM 6ocom. BusHaHHS B3a€MHOro
CYBEPEHITETY € CnocoOOM 3B’3KY 3MOYMHHUX YrpyrnoBaHb Yy KpaiHi.
Lls cTpyKkTypa € npupogHO0 CUCTEMOLD, Y SIKi YneHn He 0DOB’A3KOBO
KepylTbCH LiNAMU opraHisaLii, NpoTe BOHW 3aLikaBreHi Yy BUXMBAHHI
cuctemMn 1 6epyTb y4acTb Y KOMEKTUMBHINA AisiNbHOCTI, CNpsIMOBaHiA Ha
OOCSArHEHHs L€l MeTu. B opraHizoBaHin 3MOYMHHOCTI, SIK | B MPUPOAHIN
CMCTEMI, 3MTOYMHHA rpyna — Oinblue HiK IHCTPYMEHT AN OOCATHEHHS
KiHLLeBOT METH; Lie coujanbHa rpyna, sika HamaraeTbCa NpUCTocyBaTUCs
Ta BUWKUTU B HEHE3NeYHOMY OTOYEHHI [16].

Ha pgymky . laHHi, CyTHiICTb i CTpyKTypa oOpraHi3oBaHoil
3MTOMMHHOCTI  I'PYHTYIOTBCA Ha  eTHIYHIn  Mepexi. BwusHadatoum
opraHi3oBaHy 3f04YMHHICTb K couianbHy cUCTeMy, BiH BBaxae, L0
OpraHi3oBaHi 3fO4MHHI rpynu, Wo € HedopMarnbHUMK OpraHisawisamu,
SK i BCi couianbHi CUCTEMU, He MaloTb XOPCTKOI CTPYKTypu. Taki
rpynu 30e6inbLIoro € CyKynHiCTIoO He3anexXxHnx yTBOpeHb 3 MiHNUBUM
«NOTOYHMM» nepcoHanom [17, c. 20].

ETHiYHa ocHOBa Takux rpyn 3yMOBfeHa TWUM, WO KOXHa HoBa
eMirpaHTCbka rpyna HapaXaeTbCs Ha OUCKPUMIiHaLi, 0OMeXeHHs
E€KOHOMIYHUX MOXMMBOCTEN i BrokyBaHHs wWnaAxis Ao Bnagn. OgHum
i3 HamedeKkTMBHIlWMX CcnocobiB MOAOMaHHA UMX MNEepenoH €
OpraHizoBaHa 3MOYMHHICTb, OCKINbKW Lie BUCOKONpubyTkoBa cnpasa,
dakTnyHo ©OesnevyHa [f[ns eTHIYHMX Trpomaf, s$Kka BHAaCNigoK
3aKpUTOCTi  ANs  30BHILUHBOMO MPOHUKHEHHS He [OCTynHa Ans
KOHTpoOIto 3 OOKy AepxaBu. 3 KOXHOK XBUIIEH emirpauii xapakrep
OpraHi3oBaHOi  3MOYMHHOI  AIANbHOCTI B NPUAMAalOYin  KpaiHi
3MiHIOETBCS, OCKINIbKM 3’ ABNSAIOTHCS HOBi KpMMiHanbHi rpynu [18].

Teopis «eTHIYHOro HacnigyBaHHA» € BOANUM iIHCTPYMEHTOM Ans
PO3YMiHHS MIHAMBOI CYTHOCTI TpaHCHaUioHanbHOI OpraHizoBaHol
3MOYUHHOCTI.

BucHOBKMW. Takum 4MHOM, BMOKPEMIIOKOTb AeKinbka Moaenewn
CTPYKTYPHOI opraHisauii TpaHCHaLioHanbHUX 3MNOYUHHNX
¢opmyBaHb. KoHa 3 HMX npuTamaHHa neBHin TepuTopil Ail
OpraHi3oBaHOi 3MOYUHHOCTI, Yacy iCHyBaHHS i cdepi il AianbHOCTI.

TpaHcHauioHanbHi 3MOYMHHI opraHi3auii MalTb HancknagHiwy
CTPYKTYPY, OCKiNbKN NparHeHHsa 40 MakcuManbHOoi 6e3neku nig vac
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30iNCHEHHA TaKoi OiANbHOCTI, a TakoX HeobXigHICTb eeKTUBHOro
YXWUNEHHS Bi4 couianbHOro KOHTPOSI0 CTUMYMOKTbL MOCTiNHE Ti
BAOCKOHArNeHHs. YpaxoBywun HeJoniku TpaguuinHux moaenewn,
Cy4YacHi 3ITOYMHHI opraHisauii BigOMpalTb HaWKpalli CTPYKTYpPHI
XapaKTepUCTUKK, SKi BOHM 3aCTOCOBYIOTb ANSA BRAcHOI opraHisadi.
Omxe, cy4yacHi Mogeni opraHi3oBaHUX 3f04YMHHMX (OpPMYBaHb
OpraHiyHO NOEOHYIOTb O3HaKM Pi3HUX BiAOMUX  CTPYKTYPHUX
XapakTepucTuk i NpuMHUMNIB, WO Hagae 1M  MOXNMBICTb
poswunptoBaTth cepn TpaHCHaLiOHanbHOI 3NOYNHHOT AiSnbHOCTI Ta
3abes3neuvyBatu ii 6e3neky.

Y 3aranbHOMYy BUMMsAAi cXemaTuyHa opraHisauid enemeHTiB, 3
AKAX  3M0MMHHUMA  CMHAMKAT (OPMYETCA B €OUHY CUCTEMY,
nepegbavae >XOPCTKO  CTPYKTypoBaHe SApPO 3 O3Hakamu
BepTMKanNbHOI CTPYKTYpWU yrnpaBniHHS, opraHizoBaHe 3a
TPaguLiMHAMKN  KaHOHaMM KOPMOpPaTMBHOI MoAesli, SKke opraHivyHo
NOEOHYETBCS 3 THYYKOK MEPEXEBOK CTPYKTYpPOH nepudepnyHmx
naHok. OcTtaHHi 3gebinbworo aobpe i3onboBaHi ogHa Big OAHOI,
MalTb pO3NoAin npaui MK naHKkamu, a YneHW KOXHOI 3 HUX
yCepeauHi  OKpPEMOro ocepeiky MiIUHO TMoB’aA3aHi Mk coboto
0COBUCTICHMMY, eMOLLINHUMW 3B’s3KaMK (POOUHHUMU, 3EMNSALBKUMMU,
eTHiYHUMK Towo). Lle 3abe3neyye He TiNbkKM HanaromKeHUn
MeXaHi3M IXHiX Ain y «BMpPoBHUYIN cdepi», crpoLleHe ynpasniHHE Ta
KOHTPONb 3a LIANbHICTIO, @ 1 MakCMMarbHO 3axuULlae LeHTp Ta iHwi
nepudepiiHi NaHkn Mepexi Big BNMMBY COLanNbHOrO KOHTPOMO B
pasi BUKPUTTSA OOHIET 3 HUX.

Take noegHaHHA HavedeKTUBHILLIMX NPUHLUMMIB Opradisauii Ta
ynpaeniHHA KopnopaTUBHOI MoAesni, 4Kin npuTamaHHi XopcTka
LUeHTpanisauia Ansa BULMX pPIiBHIB, i30NbOBaHICTb, aMOpHICTb i
NINHHICTb KNacU4HUX MepeXeBux Moaenen, obnpae HuHi GinbLuicTb
BiJOMUNX TpaHCHaLiOHaNbHNX 3M0MMHHMX OpraHisauin.
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The Main Models of Transnational Criminal Organizations

On the basis of the study, it was found that transnational criminal
organizations have the most complex structure, since the desire for
maximum security in the implementation of such activities, as well as the
need for effective avoidance of social control make them constantly
improve. The article outlines the main models of transnational criminal
organizations in the world. An analysis of foreign experience in studying
the problems of transnational crime allowed to investigate the formation
and development of transnational criminal organizations and their
hierarchical construction.

There are several types of models of the structural organization
of transnational criminal groups. Each of them is characteristic for a
certain area of action of organized crime, time of existence and
sphere of its activity.

Transnational criminal organizations have the most complex
structure, since the pursuit of maximum security in the
implementation of such activities, as well as the need for effective
avoidance of social control, make them continuously improved.
Given all the disadvantages of traditional models, modern criminal
organizations move through the selection of the best structural
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characteristics that they wuse for their own organization.
Consequently, modern models of organized crime formations
combine elements of various well-known structural characteristics
and principles that allow them to expand both the areas of
transnational criminal activity and to ensure its effective security.

In the most general form, the schematic organization of the
elements from which the criminal syndicate forms into a single system
is a rigidly structured core with signs of a vertical management
structure, organized according to the traditional canons of the
corporate model, which is organically combined with the flexible
network structure of the peripheral units. The latter, as a rule, are well
isolated from each other, have a division of labor between the links,
and members of each of them within a separate cell are closely
connected with each other by personal, emotional connections (family,
national, ethnic, etc.). It allows to have not only a well-established
mechanism of their actions in the «production spherey, it is easy to
manage and keep control of their activities, but also to maximize the
center and other peripheral links of the network from the influence of
social control in the event of failure of one of them.

Such a combination of the most effective principles of
organization and management of a corporate model characterized by
rigid centralization for higher levels of isolation, amorphous and
fluidity of classical network models, is currently demonstrated by
most of the known transnational criminal organizations.

Keywords: transnational criminal organization; model;
prevention; foreign experience; criminal activity.
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The Concept of lllegal Content on the Internet

The article is devoted to the study of information in the information space
(content) that has become not only the possession of knowledge, data storage and
transmission, but a a peculiar influence on the person’s consciousness. It depends on
its content, what effect does it make on the person’s consciousness.

The content that is spreading in the information space today is a global
informational threat and has a detrimental effect on the moral, physical, psychological,
social and cultural aspects of people’s lives, especially young people. The information
in the information space has become not only the possession of knowledge, the
preservation and transmission of data, but is a unique means of influencing the
consciousness of the individual.

In legal literature there are such types of content that violates legal provisions:
dangerous, illegal, unlawful, prohibited. It is proved that the most complete term that
reflects illegal actions is illegal content. It is noted that the danger of illegal content is
to distribute its content as a non-target audience, and it may be directed to a separate
group or user, and also hidden, with modified text, but in a language that is
understandable to the consumer of this content.

On the basis of the author’s research, author’s definition of the concept of illegal
content on the Internet is determined. The concept of illegal content is a dissemination
of information in the Internet, the liability is provided for criminal law.

It was investigated that information in the information space (content) has
become not only the possession of knowledge, the preservation and transmission of
data, but a kind of influence on the consciousness of the individual. From this contents
depends the influence on the human consciousness.

Keywords: illegal content; Internet; information; crime; site; dissemination.

Problem statement. The Internet is a means of data transfer,
disclosure of information, making public and preservation of
information. Today, no sphere of activity of the society can be
avoided without the use of information resources, information space
and Internet.

The Internet is a virtual reality that has own life and rules — this
is a real virtual world in which millions of users communicate, as a
result there are peculiar Internet terms that have grown into a
number of dictionaries that simplify the communication of users to
each other [1].

© Tapacetko O. C., 2018
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The popularity of the Internet is great because it provides round-
the-clock access to the information, fast data transfer, the ability to
carry out various operations, and so on. The Internet is a great
means for communication [2].

The Internet has drastically changed the way we work, spend
our leisure time and communicate with one another. The number of
Internet users worldwide has skyrocketed since the birth of the World
Wide Web. It is estimated that the number of Internet users
worldwide is 4 billion.

Every year, the number of Internet users increases, and today
their number is more than 50 % of the population of the Earth [3] and
about 6 % of the world's population has Internet addiction [4].
Compared to these data, more than 60 % of in Ukrainian peoples
use the Internet [5], and this figure is increasing every year.

The rise of the internet as well as the continued growth of
access around the world and through different technologies is likely
to continue and change communication and how we access
information. Access to the Internet is almost universal in developed
countries and although usage rates are much lower in the developing
world, they are increasing.

Today, a computer, a smartphone, a tablet with access to a
global network is not a luxury, it's a necessity. Unlimited access to
information, the possibility of free communication between countries
and continents, Internet banking and Internet trading — all this is a
separate world whose possibilities are immense [6, p. 360].

The World Wide Web opens up great opportunities for
development, expansion of outlook and communication. However,
the nature of the Internet has a different side — its spontaneous
uncontrolled distribution has generated a number of global problems
with serious consequences [7, p. 134]. For example, using social
networks is the most powerful means of impact on users of different
ages by creating groups and communities [8, p. 164].

It is necessary to stress that the content of the Internet is not
threatening, its content is the threat, because it contains information
that contributes to the commission of unlawful actions and so on.

The Internet is a pervasive part of our lives and as a legal
community. the Internet has become a powerful influence in many fields
of people’s life, it is empowring citizens, lowering the barriers to the
creation and distribution of content, offering universal access to ever
richer sources of digital information. The classification of Internet use
has become the subject of debate in the legal community.
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Role of the Internet in the commission of crime studied in
scientific works of many scientists. Among them we’ll note
V. Butuzov, K. Chaplynskyi, S. Chernyavskyi, V. Havlovskyi,
Yu. Orlov, V. Shendryk, O. Striltsiv, K. Titunina, A. Volobuev and
others, they investigate the questions concerned the use of
information technologies and the Internet for committing a crime, but
information of illegal (forbidden) content in the Internet resource and
site is examied rather superficially.

The purpose of the article is to study the essence of information
in the information space of the Internet, to determine the illegal
content and the forms of its manifestation in the Internet.

Information is a universal instrument of human progress, the
main resource of the development of modern society, one of the
main universal and national values [9]. has become not only the
possession of knowledge, data storage and transmission, but a a
peculiar influence on the person’s consciousness. The content of the
content depends on the impact that it exercises on the individual’s
consciousness.

lllegal and prohibited content can be found almost anywhere
online: newsgroups, forums, blogs, social media, peer-to-peer file
sharing platforms, live visual and audio, and the list goes on. lllegal
and prohibited content is sometimes hard to avoid, as it is sometimes
accessed by accident. One of the major risks when uploading illegal
and prohibited content is that it may reach children, for whom such
content can be especially damaging.

lllegal content is extremely offensive material that is placed
online, and can include things like:

— child pornography or child abuse;

— content that shows extreme sexual violence or materials that
are overly violent;

— materials that provoke the viewer into committing crimes and
carrying out violent acts. This might be material that instructs,
promotes or incites violent acts;

— content that promotes terrorism or encourages terrorist acts.

Prohibited content might include any of the following:

— any materials which encourages violence, criminal behaviour,
or dangerous behaviour, such as creating weapons, taking or making
drugs, or carrying out fraudulent/terrorist acts;
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— highly graphic sexual acts that would be likely to offend a
«reasonable adult»;

— footage that shows violence or crimes that are real or
simulated [10].

Information direction of the Internet, networks or site are carried out
by filling them with the corresponding text, the media, graphics — content
that is filling the site with any data in electronic form [7, p. 136].

lllegal content is doing a pernicious blow to the person’s
consciousness.There are some cases of distribution of content
dangerous for a person’s life and health, the content of which causes
significant damage to the interests of the state and society.

Special attention should be paid to uncontrolled access to the
Internet for children. Recently, it has expanded significantly due to
the mobile means of communication and the natural avant-garde of
young people regarding the perception and participation in new
projects and processes.

This environment also gives them a sense of personal freedom
and independence from adults, and therefore attracts them as a kind
of forbidden fruit, and therefore such content in the network is
extremely detrimental to the unstable psyche of the younger
generation, forms a distorted morality and culture.

According to O. Kozekych, with the development of information
resources, the Internet has become the main source of information
for many people who do not imagine life without it [7, p. 134].

The information space formed the world information community,
where the information is a commodity and a way of knowing, a
means of managing the world and one of the main tools of power.

The peculiarity and uniqueness of the information Internet space
is in the openness and globalization of the market, which contributes
to increasing the channels of distribution and liquidation of
intermediate stages of content realisation. The Internet has more
effective opportunities for automatic interaction with the consumers
and simultaneous tracking of information about them [11, p. 92].

Today it is difficult to overestimate the importance of the Internet
in people’s lives. Every day, this service expands and becomes the
main source of information for millions of people, as well as a kind of
instrument of influence [7, p. 134]. At the moment, there is no doubt
that the impact of the Internet on the user’s consciousness is deeper
and more systematic than the impact of any other technological
system [9].
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The growth of information technologies in the world has resulted
not only in the rapid development and effective use of information
networks in the activities of the state and in everyday life, but also
the growth of new threats. The anonymity of global information
networks, the speed of the transfer of information and the ease of
use, are the main causes of the technological boom and penetration
of the Internet in all spheres of life, — at the same time, allows us to
use all these advantages for committing unlawful acts. Information
and communication technologies are being implemented and
developed much faster than lawmakers and law enforcement bodies
can respond to this growth.

The Internet is a mind field of the addicting and the didactic, the
legal and the illegal. When traversing the murky depths of the web,
it's important to be careful of these things, and keep in mind that
what you’re doing exists in a public sphere, and can often be viewed
by very public people.

As the use of social media has become more prevalent in recent
years, so has its use for somewhat nefarious purposes, particularly
in the realm of cyberbullying.

The information posted on the Internet produces relevant
people’ convictions, affects the mind and provokes mass acts of
constructive and destructive nature.

So, the content posted on the Internet is a global information
threat and has a detrimental effect on the moral, physical,
psychological, social and cultural aspects of people’s lives,
especially young people.

In scientific publications there are several types of content which
contrary to the provisions of the law. Thus, its types include: dangerous
(information as a threat or causes hostility [8, p. 165]), illegal (contrary to
legal norms, the law [12]), illegal, prohibited (content containing the
information that is forbidden by law or must be deleted, because it
contains the information that violates such law).

In our opinion, the concept “illegal content” is the most complete,
because it includes the information that is directly prohibited by law
(for example, appeals to commit a terrorist act), and also the
information, the use of which can lead to certain illegal actions (for
example, arms trade, that is, the transfer of information about the
buy/sell of weapons).

In this context, the category of «illegal» information includes:
restricted data (about a person, about commercial and state secrets,
etc.; lie, that is defamation about a person or organization). It's all
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about the new concept «language of hatred»; which creates a threat
to national state and social system, territorial integrity and
constitutional order of the power, spread xenophobia, totalitarianism
and fascism; information from which we want to protect children
(violence, pornography, etc.) [13].

lllicit information resource (content) is an information resource
(content) containing the information, post on the Internet of which
has signs of a criminal offense proveded by the law of Ukraine on
criminal liability [14]. Unlawful content includes content that promotes
extremism, terrorism, drug addiction, pornography, the cult of cruelty
and violence [6, p. 362].

Reflecting these opportunities, the vast majority of Intenet
content is for purposes of information for totally legitimate (and often
highly productive) business or private usage: However, like any other
communication technologies, particularly in the initial stages of their
development, the Internet carries an amount of potentially harrilful or
illegal contents or can be misused as a vehicle for crimirial adivities.
Although statistically a limited phenomenon, a wide range of distinct
areas are concerned. These are covered’ by different legal regimes
and instruments at the national and international level, e.g.:

— national security (instructions on bomb-making, illegal drug
production, terrorist activities);

— protection of minors (abusive forms of marketing, violence
pornography);

— protection of human dignity (incitement to racial hatred or
racial discrimination);

— economic security (fraud, instructions on pirating credit cards);

— information security (malicious hacking);

— protection of privacy (unauthorised communication of personal
data, electronic harassment);

— protection of reputation (libel, unlawful companitive
advertising);

— intellectual property (unauthorised distribution of copyrighted
works, e.g. software or music) [10].

Such material can be found on websites, forums, peer-to-peer
networks, and sites providing access to live streamed video. When
inadvertently accessed, prohibited offensive and illegal content can
be highly distressing — especially for children.
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The peculiarity of the Internet is that this illegal content can be
created and post on the Internet (on web-sites) in different parts of the
world, which makes it impossible to detect and block the primary source.

The content that is spreading in the information space today is a
global informational threat and has a detrimental effect on the moral,
physical, psychological, social and cultural aspects of people’s lives,
especially young people.

It is noted that the danger of illegal content is to distribute its
content as a non-target audience, and it may be directed to a
separate group or user, and also hidden, with modified text, but in a
language that is understandable to the consumer of this content.

Taking into account this aspect, an important component is the
definition of illegal content based on the provisions of the Criminal
Code of Ukraine. Of course, if the content contains information about
the direct appeals for committing an offense as provided by the
Special Part of the Criminal Code of Ukraine (for example, appeals
for a coup d'etat, a terrorist act, etc.), then there are no issues
related to legal qualification of crime. But the main problems can
arise in situations of distribution of content, which:

Firstly, there is a way of committing a crime. Under these
conditions, the Internet space is used as a means of data transfer,
that is, content is used exclusively as a means of committing a crime.
As an example, the user on his social page posts on the Internet the
information about his interest in firearms, however, the real purpose
is to inform some users about the types of weapons that can be
bought, delivered, transported, etc.

Secondly, the use of this content may lead to a crime. It is this
content of illegal content is the most dangerous, since the criminal
liability is the consequences of the information provided to the user.
As an example, the content contains an instruction on the medicinal
product, however, the replacement of a specific component serves
the manufacture of a narcotic drug, or else — an instruction to
commit suicide.

If you see online content that you think is offensive there are
number of easy ways to deal with it:

— close the page straight away, hit control-alt-delete if the site
does not allow you to exit use a filter or other tool to block adult
content, and use safe search settings in your browser report
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offensive content to the site administrator talk to someone you trust if
you have seen something that has shocked or upset you.

Consequently, we can conclude that illegal content in the
Internet is the information in the form of text, media, graphics, which
is located in the Internet resource (site, social page, blog, forum,
chat, etc.), including modified (distorted), but understandable to the
user’s language, for which liability is provided in accordance with the
Criminal Code of Ukraine and / or contains information the use of
which leads to the commission of unlawful actions.

While the benefits of the Internet far outweigh its negative
aspects, these aspects cannot be ignored. They are pressing issues
of public, political, commercial and legal interest.
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MOHATTA NPOTUNPaABHOIro KOHTEHTY B Mepexi IHTepHeT

AprymeHTOBaHO, WO iHGopMaLlis B iHopMauinHOMY NPOCTOPI
(KOHTEHT) acouiloeTbCsd He nuwe 3 OBOMOAIHHAM  3HaHHAMMU,
30epexeHHaAM Ta nepegadeto AaHuX, a n 3i CBOEPIOHMM BNIMBOM Ha
cBigomicTb ocobun. Came Bif 3MICTy KOHTEHTY 3anexuTb, SKMN BiH
YUHWUTb BMMB Ha CBIAOMICTb 0cobuU.
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KOHTEHT, KU MOLIMPIOETLCA B iHGhOPMALiHOMY NPOCTOpI, CTae
CbOrogHi rnobanbHo iHOPMAaLUNHOK 3arpo30l0 i HeraTMBHO
NO3HaYyaeTbCA Ha MopanbHUX, Pi3NYHMX, MCUXOMOrIYHUX, CoLianbHUX i
KyNbTYPHUX acneKTax XUTTEQiANbHOCTI Ntoaen, 0cobnMBO MOSoAi.

3asHayeHo, o Hebesneka NPOTUNPABHOIO KOHTEHTY MOMsrae B
TOMYy, WO NOro 3MiCT MOXe OyTu po3paxoBaHWU 9K Ha ayauTopito
3aranomMm (6e3 uinboBOI ayauTopii), Tak i Ha okpemy rpyny abo
KopucTyBaya, 3 NpuxoBaHUM abo BUAO3MIHEHUM TEKCTOM.

Y opyandHin nitepaTtypi BUOKPEMMIOTb Taki BUAU KOHTEHTY,
3MICT  4KOTO  MOPYLUYE  MOSIOXKEHHA  3aKOHy:  Hebe3neyHun,
NPOTUNPABHWIA, HE3AKOHHWUIA, 3abopoHeHuiA. [JoBeaeHo, Wo HanbinbLL
3MICTOBHUM TEPMIHOM, SIKMW BigoOpakae Ui He3aKOHHi Aii, €
NPOTUMNPAaBHUA KOHTEHT.

Ha ocHoBi npoBegeHOro [JOChiMXEHHA HagaHO aBTOPChbKe
BM3HAYEHHS MOHATTS NPOTUMNPABHOIO KOHTEHTY, SIKE NOTIyMayeHo siK
NOLIMPEHHS iHcbopMauil B Mepexi IHTepHeT, BignoBiganbHICTb 3a 9Ky
nepepbayeHa KpMMiHaNbLHUM 3aKOHO4ABCTBOM.

Knio4yoBi cnoBa: npoTuUnpaBHWn KOHTEHT, Mepexa IHTepHeT;
iHcbopMaLlis; 3104MH; CanT; NOLWMPEHHS iHchopmMaLlii.
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Sexual Exploitation of People in Ancient Times

The article covers a complex of issues related to the peculiarities of sexual
exploitation of people in ancient times. A retrospective analysis of the problem shows
that the perception and understanding of the various events that occur in life and
around are under multilateral influence, which can lead to certain changes in the
worldview. Relationships related to the provision of sexual services are reasonably
considered to be one of the oldest, as well as professional activities in this area. The
study of historical experience, as well as the specifics of the formation and
development of the research object, greatly enrich the obtained results, and also
testify to their scientific objectivity.

This stipulates a determined goal of analyzing the historical aspects of the
sexual exploitation of people in ancient times to realize the need to counteract this evil
and to justify the inevitability of punishment for such. A glance in the past regarding
this problem, in particular the causes of its occurrence and measures to overcome that
are carried out at different times, allows you to better understand the essence of the
current preconditions for its existence. In the scientific work, according to the results of
the study, the conclusions were published, as well as the author’s vision for the further
solution of the problem was highlighted. Thus, attention is drawn to the fact that even
from the earliest times of existence of mankind, activities related to sexual services
that are initially provided for the most essential for survival, first of all, food, shelter,
protection from danger, are emerging. Different manifestations of sexual exploitation
can be seen in almost all civilizations of the past. In ancient times, it was based on
religious beliefs and could have both one-time cult and a permanent character. Prior to
the provision of sexual services, both women and men were involved.

Since the ancient era, the rulers make considerable efforts to control this type of
earnings, earning significant profits from it. As a result, sexual services are already
beginning to be legal, that is, both illegal and illegal. The authorities, which are the
forerunners of the modern police of morality, are formed. The spread of Christianity
does not lead to radical changes in the provision of sexual services, although the
influence of the church was significant. In the Christian states, strictly controlled
activities related to the sexual exploitation of people, which is still taxed. In the Middle
Ages brothels appear first in France, and later in other European countries. Moreover,
even municipal houses of debauchery are formed. The situation begins to change
from the end of the XVI century, when the authorities, under the influence of the
opposite movement, begin to ban prostitution and fight against it. We conclude
international treaties, which we also join. According to them, criminalization of certain
acts related to prostitution takes place in Ukraine, and authorized law enforcement
agencies are making efforts to combat crimes against morality, which will take place in
the future, while these agreements are in force.

Keywords: brothel; history; prostitution; sex; sexual exploitation; pimping.
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Problem statement. Relationships between people involved in
the provision of sexual services of various kinds are reasonably
considered one of the oldest, as well as professional activities in this
area. At the same time, a glance in the past regarding the problem
under investigation, in particular, the causes of its occurrence and
the peculiarities of the measures taken to overcome it, allows us to
understand the essence of modern preconditions for its existence,
and also, taking into account the experience gained, to develop an
effective algorithm for actions to prevent and terminate negative
phenomena, minimizing their consequences.

It must be said that the study of historical experience, the
definition of the stages of formation and development of the object of
research from its time significantly enriches the scientific study,
indicates the reliability of its results and conclusions, confirms the
scientific objectivity and competence of the scientist [1, p. 4].
This determines the relevance of the goal of analyzing the historical
aspects of sexual exploitation of people in ancient times in order to
realize the need to counter this evil and to justify the inevitability of
punishment for such.

The emergence and formation of certain relationships between
people in the provision of sexual services in various forms can be
seen in many civilizations of the past. Thus, according to Herodotus,
pharaohs of Egypt Cheops and Ramses forced their daughters to
engage in prostitution [2, p. 54]. Moreover, when representatives of
the ruling class begin to engage in such a trade, then family
prostitution becomes public and gradually falls into the sphere of
state regulation. In the shopping centers of Central Asia and Africa
merchants or travelers provided women for the rest of his time in
these parts. In Persia, this form of marriage was even religious. Here
you could marry not only for several months or days, but even for a
few minutes. Mullahs, blessing such marriages, had in their own
special rooms that were given to the bride for a fee [3, p. 74]. In the
ancient Germans, the visitor was offered to divide the bed with his
wife or daughter, the owner himself sent some of them to hold the
guest to bed and check whether everything should be
prepared [4, p. 287]. P. Dyufur, studying the history of prostitution [5],
writes that the children are attractive to no avail, which were rubbed
with fragrant oils for the removal of hair from the whole body and
engaged in homosexuality in the sanctuaries. They took more or less
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active part in the sacrament and sold themselves to the admirers of
their god, giving the church all that earned prostitution.

Bloch, highlighting the history of prostitution [3], notes that
people tried to comfort the anger of the mighty heavens, and they
gave them the first harvest of their harvest and fruit. Servants of the
gods on earth and priests demanded for them for their altars gifts
and gifts. Using their caricatures, they inspired them to believe that
the grace of the gods can be obtained by exploiting their daughters,
whose innocence should be given to the exclusive and complete
possession of the temple. Since that times, the beginning of a
mystery and a ceremony in which sexual funs play the role of the
main rule of worship. The so-called sacred prostitution can be
divided into two types: one-time, in honor of a certain deity, and
permanent. Herodotus left us a description of the cult of Militti, which
give an idea of the essence of religious prostitution. The girls of
Babylon were obliged to give money to a stranger once in their life in
the Temple of Militti. Famous women, proud of their wealth, did not
want to mix with others and came to the temple in closed chariots.
They stopped in front of the temple, surrounded by a large number of
servants who guarded them from the priests. But most women
remained on the surrounding alleys, with a wreath of flowers on their
heads. Alley ropes were divided into separate areas, which strangers
strolled and chose a woman. When a woman sat here, she did not
dare to go until she got back somehow to a stranger who gave her
money. What a modest amount would not be offered to him, he did
not receive a refusal. The law protected him, because it is a sacred
gold. The woman followed the first one who threw her money
because she had no right to refuse. Having thus given the tribute to
the goddess, she went, and after that neither promise, nor the
greatest gifts could have induced her to give up again to a stranger.

In Nazamon, a small people of Lydia, according to Herodotus,
the bride belongs to all the guests and receives from each of the gifts
he brings with him from home. In Armenians, the daughter of the
noblest families was engaged in joining the Anaitis Temple for a long
period before marrying. This custom allowed accumulating significant
amounts of money that they gave their beloved when they
married [3, p. 18]. M. Rabuto points out [6] that at one time Quintus
Curtius described the disproportion of the Assyrian capital, pointing
out that one cannot imagine anything more permissive than this
people. Parents and mothers put up with the fact that their daughters
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for money sold themselves to guests, men calmly treated the
prostitution of their wives. Babylonians were immersed in
drunkenness and in all the atrocities associated with this. Women at
the feasts took off their outer clothing, gradually bare their body, and
at last they were completely naked and so behaved not only public
women, but also noble ladies and their daughters.

E. Dupuis writes that Anaitis had a temple in Armenia, which
served young girls who devoted themselves to her cult. The girls
remained in the temple for a while, and then the relatives took them
and married, and finding a man for them was easier when they had
more success than the priestess of love [7, p. 34]. S. Shashkov,
investigating in the complex the historical fates of women, childbirth
and prostitution [8], notes that in ancient times, during the holy days
of the good Goddess, prostitution had the character of nymphomania
and the disorganization of orgies in general was not described. Men
and women reached the extreme limits of debauchery to the sounds
of music. A. Shapoval, describing the history of prostitution from
Babylon to Amsterdam [9], mentions the Indian cult of Lingam, which
is identical to the Greek Bafus and the Egyptian Pripa. It is a sacrifice
to the god of chastity of the girl, who, uniting with the bodily symbol
of the deity, for example, artificially made male genitalia, was
deprived of her innocence. The role of such a deity could also be
performed by priests, rulers and even strangers. At the celebrations
in honor of Adonis women were with cropped hair and some were
given to aliens throughout the day. All this happened in honor of the
goddess, in the presence of the statue of the deity, which for this
case was adorned with a huge number of phallos of different sizes.
According to Lucian, women were given this shameful body trade as
many times as they were willing to pay them, and all the money
received from fornication was considered a victim brought to the altar
Anaitis. This cult was entered by Phoenician merchants, who had
trade ties with the cities of the East, and gradually captured all the
countries of the ancient world.

The birth of pimping, that is, the organization of occupation of
prostitution, is associated with the Athenian ruler, Solon, who was
born between 640-635 and died about 559 BC He reformed morality
in two directions [3, p. 182]:

1) to protect the marriage and prevent the violation of marital
fidelity;

2) to meet an unlimited number of extra-marital sexual needs.
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At the same time, there were dicterions (brothels), with the
contingent mostly from the rabbis, standing naked at the entrance, to
lure customers. The establishments were located on the outskirts of
the city, in desert and remote places, in the market, harbors.
The main clients were merchants, sailors and single young people.
Prostitution was also committed by women of related professions,
especially the slave, in particular dancers. There were also male
brothels. The supreme layer of prostitutes was called goeters, which
literally meant «girlfriends». Some of them have become famous for
their outstanding intelligence, beauty and relationships with famous
figures. Among them was the famous Aspasia, a ghetto and owner of
a public home in Miletus, who became the wife of Pericles and
turned his home into the intellectual center of the then Athens.
The lower layer of prostitutes — «Pollaky», was mainly a rabbi. They
were forbidden to appear in other places of Athens, except for those
assigned to brothels [10].

With Salon, prostitution becomes a secular state affair, which
loses its religious character. Soldiers boards were already state, not
temples. Solon introduced several state brothels, bought rabbis, who
were exposed, naked publicly to the show, so that everyone could
choose a prostitute to your liking. Part of the income girls had to give
to the state’s income, so Solon considered the father of a prostitution
tax [3, p. 182-183].

A. Shapoval in his journalistic publication [9] notes that gradually
sacred prostitution loses its religious character. The abandonment of
girls and women has the goal of earning money. Thus, Herodotus
describes in detail the legal prostitution of the Lydians, pointing out
that women are lying down on their craft.

G. Licht notes that for public houses in Greece was developed a
statute that limited the rights of prostitutes, instructing them to settle
in certain places, to wear fitted clothes. They were forbidden to
participate in holidays together with others, married women. For the
implementation of these rules was monitored by designated
government official — Edil. On the proceeds from the Solon-based
public houses in Athens, a temple was built in honor of the goddess
of prostitution Aphrodite. Athenian prostitutes took an active part in
the holidays in her honor, which took place on the fourth day of every
month. On this day they were doing their own craft in favor of this
temple. The same temples were located in Thebes, Boeotia,
Megacities, and Arcadia. In ancient Greece at that time there was a
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certain hierarchy of prostitutes, which was practically preserved in
modern society. Thus, in Athens, there were three main categories of
prostitutes: dictates and getter. The dictates belonged to the women
of the homes of debauchery who lived near the city walls. Dictories
of the lowest category were visited at the home of the guests, whose
entire situation consisted of only the bed. Most of them were from
Asia and Egypt, who were drawn to a miserable existence, dealing
with assailants, criminals, sailors, and the poorest layers of the
Greek policy. With age, having lost their charm, they were content
with a few coins, a piece of fish or a glass of wine. They went to work
only at night, so they were called wolves [11, p. 16].

The most prominent prostitutes of Greece were heters, with
which some authors attributed the emergence of aesthetic
(enlightenment) prostitution, which was subsequently observed since
1500 in ltaly and from 1700 in France. Often in his mind, education
and sophistication, the manner of hetaera became worthy friends of
the most prominent people of Greece. Thus, in the house of the
famous hetaera of Ascension, there were Socrates, Pericles,
Alcibiades, Phidias, and Anaxagoras. Aspagia so subjugated to
Pericles that he had parted with his wife to marry her. Having
achieved the opportunity to actively influence politics, Aspazia, from
his personal interests, prompted the Greeks to go to war on Samos,
Megara, and Peloponnesus [11, p. 24].

M. Sergeyenko points to the state regulation of the provision of
sexual services in the Roman Empire. Yes, taxes are set and raised;
there is an analogue of the modern morality police, whose duties
included the fight against unchecked fishermen prostitutes. Not only
houses of deportation were taxed, but also trafficking women for the
purpose of sexual exploitation, even prostitutes themselves. This
leads to an increase in the latency of prostitution, the distinctive
feature of which was the desire to evade taxes [12, p. 27].

In general, even the history of the emergence of Rome,
mythology connects with the prostitute. The well-known legend of
Romulus and Remus, who were founders of a large city, were fed a
wolf. However, one part of the legend was not well known: the wolf
was a gator Accra Larence, who for his greed had the nickname
«Lupan, that is, the wolf. She bought the territory of one of the hills of
the future Rome (Palatine Hill) and thus the first lupanary (the house
of debauchery) arose earlier in the city. Subsequently, in Rome,
houses of tolerance were called «lupanaries». In honor of Larence,
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celebrations were held every year with a spectacle in the circus,
where prostitutes bare under the sound of pipes, exposed prostitutes
to the spectators, performing erotic dances, ending with an act of
ritual prostitution. This holiday was subsequently canceled by the
Senate for the offenses that took place on it. Similar rites were
accompanied by the cult of Venus, Cupid, Priopus, Adonis, Bacchus,
Isis and Osiris. The conduct of these religious rites had a significant
impact on the spread of prostitution and the state of morality, which
during the period of the Roman Empire reached such a fall, that in
Rome, according to Tacitus, it was impossible to find an almost
decent girl [11, p. 34].

In Rome, prostitution flourished in temples, on the streets, in
theaters, circuses and even blooms. Women were in public
buildings, taverns, and so on. Most of them were slave men who
worked in this way with the coercion of the owner, or the freedmen
who earned so much money for life (nat. «mulier, quae palam
corpore quaestum facit», official name). There was a special group
of free citizens who were engaged in prostitution. They were called
«nonariai». These persons were not allowed to appear on the streets
of the city before 9 o’clock. Courtesants were called «bonae
meretricesy, indicating their higher perfection in the craft, they were
also dancers, singing, playing flute. There were privileged lovers,
amici. Historians note their great influence on fashion, art, literature.
Inside the Roman public house, «lupanary» («lupanar») was divided
into tight closets. Rates in street brothels and on the streets were
very low. Since the reign of Kaligula, the state took a tax on
prostitutes [13].

L. Friedlander notes that prostitutes were divided into two
categories: explicit, under police surveillance, and secret, that is,
latent ones. A Roman woman who wanted to be prostituted should
have come to the magistrate and declare it, after which she was put
on the lists of prostitutes and she was given a «licentiastupri», which
literally means «permission for fornication». The registered police
were registered and issued special tickets, the availability of which
guaranteed the payment of taxes and excluded the possibility of
escaping from the police. Foxes in Rome settled in separate quarters
and were restricted in rights, in particular, they could not dispose of
their property, bequeath, give, testify in court, without the permission
of the guardian. As in Greece, they were obliged to wear yellow
clothes and red shoes, not having the right to wear jewelry publicly.
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Subsequently, these rules were the basis of those legal rules, which
were introduced much later in the states of the New time. At the
same time, the regulation of prostitution in Rome was not aimed at
protecting public health, but was introduced by the state to obtain
guaranteed income from this fishery.

Sensual natures of the Romans were satisfied mainly by the
detainees, who were called «delicatae or putiosae». The highest
category of public women belonged to dancers and flutist, who
resembled Greek avenger and who were called «bonaemetetrices».
Police did not prohibit them from engaging in their own craft and did
not tax them for all other prostitutes. They appeared on feasts only in
the rich Romans, as a rule, until the end of the celebration, at the
very height of the orgies. Roman dancers did not have the charm of
the famous Greek avenger, but they also set a tone, were fashion
legislators, attracted the attention of the aristocracy and possessed
great wealth. Yes, it is known that the Roman whore Flora
commanded all his property of the people. The lowest category of
Roman public women was called «prostibulae», whose clients, as a
rule, were representatives of the lower strata of the population.
These women were divided into types depending on the places
where they were engaged in their fishing: bakeries, taverns, squares,
streets, etc. [14, p. 414].

S. Shashkov notes that the spread of prostitution has
contributed to the existence of various public institutions, in
particular, common baths. They had pools, in which could
accommodate up to 1 thousand people. Men, women and children
bathed in these pools completely naked. Such unofficial houses of
deportation were nursery prostitutes. They had a date; public scenes
of debauchery took place. Roman lesbians offered their caresses
and taught these slaves and children, the matrices were given to
professional masseurs, drank wine, played cards and gave
themselves to a variety of orgies [8, p. 118-119]. M. Sergeyenko
writes that the emperor Augustus shamelessly tempted the wives of
his close, crazy Tiberius, gave himself on the island of Capri the
most inexhaustible debauchery, Caligula openly supported the
incestuous connections, Messalina, the wife of Claudius, visited
under the fictitious names of the lupanaria, where she was given to
the first counter husband, and, finally, Nero joined several times in
bondage with slaves and slave men, and then as a man, then as a
woman. During the time of Commodus and Heliogabalus Rome was
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captivated by male prostitution [12, p.34]. On the other hand,
Ch. Lombroso and G. Ferro in his work on women, criminals and
prostitutes [15] note that the Roman Emperor Tiberius issued a
decree that could not sell any money for his wife, grandfather, father
or man which were Roman soldiers. The married women who put
their names in the register of prostitutes were considered violators of
marriage and expelled beyond the borders of Italy.

S. Sorochan, studying the history of the early Byzantium [16],
points out that for the first time the position of the Christian state
regarding prostitution was defined by the Code of Theodosius of 439,
which, in particular, prohibited married men to have mistresses. Also,
in accordance with rule 86 of the Ecumenical Council, 691-692
years, among those who gather and contain harlots to the temptation
of the soul, there were laymen and clerics who were ordered to
«excommunicate and eradicate» [17, p.294], that is, to be
excommunicated from the Church. However, despite this, as
O. Porne points out, prostitution was prevalent in early Byzantine
cities, primarily the Syrian and Egyptian ones. In the VI century AD
Emperor Justinian abolished the tax on prostitutes and, moreover,
allowed free citizens of the empire to marry them and filed an
example for imitation. His wife Theodora, in the past, courtesan, as
an empress, protected the rights of prostitutes, tried to prevent
violence and exploitation by pimps, and attempted to protect against
the prostitution of minors. In the former imperial palace, she
organized a special institution «Metanoia» (Repentance), in which
rebellious prostitutes, who were forcibly forced to engage in
prostitution. In addition, dancers who lost their jobs retrained and
began to conduct dances not in honor of Venus, but in honor of the
Virgin Mary [18, p. 72].

In general, it should be said that with the establishment of
Christianity, prostitution has not disappeared. Blessed Augustine
said that if you remove the harlots, the city will be confused. The
image of the prostitutes who repented, such as Mary Magdalene and
Mary of Egypt, were cultivated. The boards were located on specially
designated streets for them and had excellent emblems and tokens:
colorful lattices on windows, images of flowers and animals on the
walls or on the doors, a red lantern over the door. The hawks also
wore certain signs. A foe could not become pregnant, ill, married or
too young. Spiritual persons and married men were forbidden to
attend brothels [10].
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However, we cannot say that the church was indifferent to
prostitution. I. Bloch in his published paper [3] notes that, firstly, the
church stated that all women of light behavior should have differed
from decent women on some grounds. In the XIll century, it was the
clergy who decided that prostitutes should have their own uniform of
clothing, which was installed by the city authorities. For example, in
Toulouse (France) this special feature was a white bow, in Vienna
(Austria) — a yellow scarf, in Leipzig (Germany) — a yellow cape with a
blue border, in Bern and Zurich (Switzerland) — a red bonnet in Dijon
and Avignon (France) — white bandage on hand. Second, the church
demanded that prostitutes be isolated from urban life. However, the
need for harlots was extremely large; so many medieval cities expelled
prostitutes in special areas. Finally, the church emphasized the
possibility of correcting, calling for harlots to marry or become nuns.
The Roman Pope, Innocent lll, encouraged all true Christians to help
the sinner and even gave away sins to those who took them as their
wives. S. Shashkov writes [8] that for prostitutes who decided to throw
their profession, special religious sanctuaries were built: in 1227
specially founded the Order of Mary Magdalena. The church also
encouraged Christians to sacrifice such institutions.

In general, in Europe, the views on prostitution are beginning to
change from the end of the XVI century to the spread of sexually
transmitted diseases and the Reformation, which makes the attitude
towards such earnings becoming as a very shameful phenomenon
that does not meet the standards of social morality. Governments
are beginning to ban prostitution and fight against it, but the results
were rather dubious. Since the middle of the XIX century in Russia,
prostitution has established strict police supervision. However, this
activity is not only not forbidden, but even regulated by law, as in
many other countries, which provokes a public protest and leads to a
social movement to protect the honor and dignity of women whose
representatives hold congresses in various European states and
force the authorities to ban prostitution and fight against it.
The inevitability of the modern struggle in Ukraine with crimes
against morality is logically connected with the obligations
undertaken by the state to carry out such work in accordance with
the concluded international agreements of different times, which we
join. Therefore, the relevant law-enforcement activities in this area
will be held also in the future, at least to cancel such agreements.
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The study of the sexual exploitation of people in ancient times
gives us an opportunity to come to some conclusions. So, from the
very ancient times of human existence and society, activities related
to sexual services, initially provided for the most essential for
survival, first of all food, shelter, protection from danger, are
emerging. With the advent of the first known civilizations, various
manifestations of prostitution can be seen in all the peoples of the
past. Previously, it was based on religious beliefs and could have a
one-time cult and permanent character, and women and men were
involved in the provision of sexual services in their own right.

Over time, gradually sexually transmitted services lose their
religious essence and become part of secular life. Since the ancient
era, the rulers make considerable efforts to control this type of
earnings, earning significant profits from it. As a result, sexual
services are already beginning to be legal, that is, both illegal and
illegal. In connection with the need for influence on the situation
formed authorities that, under the powers are similar compared with
modern police morals. The spread of Christianity does not lead to
radical changes in the provision of sexual services, although the
influence of the church was significant. However, this did not prevent
the Christian countries from strictly monitoring activities related to the
provision of sexual services, which, moreover, was taxed. Bordellos
originally appear in medieval France, and later in other European
countries. Even municipal houses of debauchery are created. The
situation begins to change from the end of the XVI, when authorities
under the influence of the opposite movement begin to ban
prostitution and fight against it. The need to counteract crimes
against morality in today’s Ukraine is logically related to the historical
events of the past. The corresponding work of law enforcement
bodies will also be carried out in the future in accordance with the
current obligations of the state.
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CekcyanbHa eKkcnnyarauis nogen B ctTapofaBHi yacu

BucBITNEHO KOMMMEKC MuTaHb, MOB’A3aHUX 3 0COBMMBOCTAMM
CeKcyanbHOI ekcnnyaTauil nogen B ctapofasHi Yacu. KoHcTaToBaHo,
WO BIOHOCWMHM, TMOB’A3aHi 3 HaJaHHAM  CeKCyarlbHWUX MOCNYr,
OBrpyHTOBaHO BBaxalTb OOHMMW 3 HangasHiWKUX. BuBYeHHs
iCTOPMYHOrO OOCBiQY, a TakoX crneundikm CTaHOBIIEHHA Ta PO3BUTKY
o6’ekTa JOCnimKeHHA 3acBigvye HaykoBy OB’€KTUBHICTb pes3ynbTaTiB
OOCHIMKEHHS.

PeTpocnektuBHuin aHania uiei npobnemun, 3okpema MnpuymnH i
BMHUKHEHHSI Ta 3axOAiB NOJOSIaHHA B Pi3Hi Yacu, BUSBNSAE CYTHICHI
nepegymoBwu i iCHyBaHHS B YyMOBaX CbOrofeHHsi. 3a pesyrbTtatamu
30INCHEHOr0  AOCHIMKEHHS  OMPUIMIOOHEHO BUCHOBKW, a TaKOX
OKpEeCNeHO aBTOPCbKe BayYeHHs Noganblloro po3B’s3aHHA NpodnemMu.
YBary akueHTOBaHO Ha TOMY, WO 3 HavdaBHIWMX YaciB iCHyBaHHS
NOACTBa  3apOKYETbCA AiANbHICTb, MOB’I3aHa i3 CekcyanbHUMU
nocnyramm, SKi cnoyaTtky HagaBanuM 3a HauWnoTpibHiwe ans
BWKMBAHHS, NepeayciMm, iy, NPUTYNoK, 3axuct Big Hebesneku. PisHi
BMSIBU CEKCyanbHOI ekcnyaTauii Mmamke B YCiX LMBinisauisix MUHYNoro
obrpyHTOBYBanU  penirintHiMM  nepekoHaHHaMW. 1o HagaHHA
CeKcyanbHMX MNOCNYr 3anyyanu K XIHOK, TakK i YOmOoBIKiB.

LLle 3 aHTUYHOI enoxun npasuTeni goknagann 3Ha4YHuX 3ycunb ans
BCT@HOBMEHHS KOHTPOMIO 3a UMM BUAOM NpuBYTKY. YHaAcnigok Lboro
ceKkcyarnbHi Nocnyrn BXe Todi Manu gk neranbHUM, Tak i HeneranbHUN
xapaktep. [MOWMWPEHHST XPUCTUSIHCTBA HE 3YMOBMIIO KapAWHanbHUX
3MiH y cdpepi HagaHHs ceKkcyanbHMX MOCMyr, Xxo4a BMfvB Lepkeu OyB
BaroMum. Y XPUCTUSIHCbKMX [epxaBax CyBOpPO KOHTpoOfoBanu
OiSNbHICTb, MOB’AA3aHY i3 CeKCyarnbHOK eKchnyaTtauieto nwogen, i
HaBiTb onogaTkoByBanu. Y cepeaHboBiYdi Oopaeni 3'aBnsOTbCA
cnovaTky y ®paHLuii, a arogom i B pewti kpaiH €sponn. CTBOptoBanu
HaBiTb MyHiLMnanbHi 6yanHkn po3nyctn. Cutyadia aMiHMnacs 3 KiHus
XVl ctonitta, Konmu Braga no4vana 3abopoHATM  NMPOCTUTYLO,
npoTugiana in: yknageHo MikHapOAHi AOroBopwu, BignoBigHO A0 SKMX
B YKpaiHi BigbyBaeTbCca KpuMiHanisauig neBHUX A, MNoB’aA3aHuX i3
NPOCTUTYLiE0, @ BMNOBHOBaXEHi NPaBOOXOPOHHI OpraHn 3AiNCHIOTb
NpOTMAI 3N104YMHaM NPOTU MOPAaSbHOCTI.

KnrwouoBi cnoBa: 0©Oopgenb; icTopis; nNpOCTUTYLiSl; CEKC;
CeKkcyanbHa ekcnnyaTauisi; CyTeHepCTBO.
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YK 343.97:336.14

CopokiHna J1. B. — nomidHuK cyadi KuiBcbkoro
anensauinHoro rocnogapcebKoro cyay, M. Kuis

MpuyYnHM 1 yMOBU 3NOYUHHOCTI
B couianbHO-0l0gKeTHin ccepi

PosansHymo npobnemu demepmiHauii 3/104UHI8 y couianbHO-6r00xemHit cgepi,
KOHUEeHmpy8aHHsI 8 Hili «MmiHb08020» CEKMOpPY EKOHOMIKU, KopymrosaHocmi
OepxxagHO20 arnapamy, KepieHOI yrpaerniHCbKOi faHKu 8 HedepXXasHOMY CeKmopi
©eKOHOMIKU, ~ MoXxsueocmi  mMacwmabHux 37108XueaHb N0 4ac baHKpymcmea
nidnpuemMcms, a makoX [MOWUPEHHSI KPUMIHarbHO-CUogux crocobie eupilleHHs
couianbHuUX cynepe4yHocmed.

lNpasornopyweHHs, wWo Mnocs2armp Ha 6/acHicmb, € Hac/iOKOM CKnaoHux
obcmasuH couyianbHO20, €KOHOMIYHO20, MCUXOSI02iHHO20 CripsiMysaHHs. 3’scoeaHo,
WO CrpUYUHSIIOMb aKmuseisauito npaeornopyweHb Wo00 rpuenacHeHHs1 ernacHocmi
maki YUHHUKU: 6pak eghekmueHo20 KOHmMposio 3 boKy Oepxaeu 3a 8UKOPUCMAaHHSIM |
pO3ropsidxKeHHsIM OepXasHOK ma MyHIUuNanbHOK 8racHicmio;, HecghopmosaHicmp y
binbwocmi epomMadsiH HaBUHOK €KOHOMIYHOI No8ediHKU 8 yMo8ax PUHKOBUX 8IOHOCUH,
wo rnpu3zgodums OO0 3pPOCMaHHSI PieHSI BIKMUMHOCMI HacesfeHHs 8 aHarsli3oeaHil
cobepi; MOWUPEHHST yCmMaHOBOK Ha MPOMUpPasHi Wilsixu 8upilieHHs1 npomupid & ocib,
sKi He adanmysarucsi 00 Yux yMos.

KpumiHonoaiyHi  docrnidxeHHss 3aceidvyromb  HEeOobXiOHICmb  nepuoYyep208020
8paxyeaHHs maKux si8ul, i Mpouecie 8 eKOHOMIYHOMY XUmmi cycrinscmea, K cmaH i
po38umMoK eupobHuumea, 3abesrevyeHHs1 akmyanbHux rompeb ma iHmepecis
HacereHHsl, NPUYOMYy He MifibKU CroXuUBYUX, a U makKux, W0 cmocyrombCs 3alHSmocmi,
ompumaHHsi cmabinibHo20 00x0dy.

30ilicHeHHs1  pehopM 8  €eKOHOMIYi € HedocmamHbO  KPUMIHOMO2iYHO
obrpyHmosaHuM, Wo cmeopusio ymosu O WeudKko2o 3bazayeHHs1 3/I0YUHHUX
yepyrnosaHb ma OKpemMux Oci6 3a paxyHoK Oepxasu, rocnabnoe Moxmueocmi
PasooXOPOHHUX opaaHie y npomudii HezamueHUM Hacriokam peghopm.

KnrouoBi cnoBa: couianbHo-6lomxeTHa cdepa; NpudMHU; YMOBW; EKOHOMIYHA
cTpaTtudikauisi; 3anobiraHHs1; KPUMIHOFreHHUIA (haKTOP EKOHOMIYHOT 3MTOYMHHOCTI.

NMocTtaHoBKa npobnemu. [NpaBonopyLleHHs, WO nocsralTb Ha
BMAaCHiCTb, € HacnigkoMm cknagHux o6CTaBUH  coujianbHOro,
€KOHOMIYHOro, MCUXOMOrYHOro  CNpAMyBaHHA.  YuHHUKamu, Lo
aKTMBI3YyIOTb MPaBONOPYLUEHHs Yy cdepi BiAHOCWMH NPUBMACHEHHS
BMAacHOCTI, Crnig BBaXkaTu Taki: Opak e(eKTMBHOro KOHTPOS0 3 BGOKy
AepXaBu 3a BMKOPUCTAHHSAM | PO3MNOPSOKEHHAM [OEpXaBHOK Ta
MYHiLMNanbHOK BNACHICTIO; HECOPMOBaHICTb Y BiNbLLOCTI rpoMagsH
HaBMYOK €KOHOMIYHOI MOBEAiHKM B YMOBax PUHKOBMX BiAHOCWH, LO
Npu3BOAMTL [0 3POCTaHHS PIiBHS  BIKTUMHOCTI HacerneHHs B
aHanisoBaHin cdepi; NOLUMPEHHSA YCTAHOBOK Ha MPOTMMNPABHI LUMAXM
BMpILLEHHS NPOTUPIY B OCiB, siki He aganTyBanuncs 40 LuX yMOB.

© CopokiHa J1. B., 2018
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AHani3 ocTaHHiXx gocnigXeHb i nybnikauin. HuHi HaceneHHsi
B Halli KpaiHi 3anexHo Big PpiBHA MaTepianbHOro [obpobyTty
(3. T. NoneHkoBa) MOXHa YMOBHO MOAINMTKN Ha Taki rpynu:

1) Garati (MalTb 3MOry He TiNbKM 3a40BOJSIbHATU CBOI NOTpebu,
a n 3abesneyyBaTu CaMOCTINHY EKOHOMIYHY AisanbHICTb) — 0,7 %;

2) 3aMOXHi (KOWTIB AOCTaTHbO He nue Afsi BUCOKOrO PiBHS
XUTTS, @ M ANs NPUMHOXEHHS kanitanis) — 5,3 %;

3) 3abesneveHi (kOWTIB AOCTATHbO AN OHOBIIEHHS NMpeaMeTIB
TPUBANoro KOPUCTYBaHHSA, MOMIMNWEHHSA XUTNOBMX YMOB 3a BlacHUN
paxyHoK abo 3aBOsKu KpeauTy, AN NnepeHaBYaHHs W OCBITWU AITEN,
opraHisauii BianounHky nig vac signyctku) — 15 %;

4) mano3abeaneveHi (KOWTIB BMCTa4yae TiNbKM Ha MOBCSKOEHHI
BUTpaTW, y pasi KpanHbOi HeobXigHOCTIi — MiHIMyM KOWTIB Ha
NiKyBaHHS Ta 3MiLUHEeHHS 300poB’'s) — 57 %;

5) He3aMOXHi (KOLWTIB BUCTAYaE TifMbkv AN NiATPUMAHHS XUTTS,
a nomnwutm yYMOBM iCHyBaHHS MOXNIMBOCTENM HeMae) —
20,2 % [1, c. 83].

Micna nogin B VYkpaiHi B notoMmy 2014 poky KinbKiCTb
ManosabesneyeHnx i HeszaMOXHUX 36inblUMnaca nepeBaxHO 3a
paxyHOK  BMMYLUEHUX MepecefieHuiB, y4uTenis, HayKoBLIB,
npauiBHWKiB KynbTypu. HeratusHi npouecu y cdepi couianbHOT
cTpaTudikauii  ctaBnsaTb Mig  3arpo3dy CTabiNbHICTb  PO3BUTKY
CyCcninbCTBa, MOCTINHO MPOBOKYIOTH  coUianbHi  KOHMMIKTM 1
cynepeydHocTi. HarpagukanbHiwi 3MiHM munbuHn  Ta npodinto
€KOHOMIYHOI cTpaTudikauil npuTamaHHi Ansa couiansHUX KatacTpod.
IcHye «Tou4ka HacudeHHsa» [2, c. 331], AOCArHYBLUN AKOI, CYCMiNbCTBO
He MoOXe pyxatucsa pani 6e3 pusanky MaclitabHoi kaTacTpodw.
TinbkM HaneXHUM piBeHb COLianbHOr0 KOHTPOMK 3a pPOo3noainom
BMPOOMEHOro MpoOAYKTY B iHTepecax YCiX couianbHUX rpym,
3abe3neyveHHs 3axMCTy coLlianbHOi cdepu Big He3aKOHHMX NnocsiraHb
3aaTHi yb6esneunTu cycninbCTBO Bif couianbHUX NOTPSCIHb.

KpumiHonoriyHi OOCHiMKEHHS 3acCBigYyOThb HeOobXiaHICTb
NepLIOYeproBoro BpaxyBaHHA Takmx SBULL i NpoLeciB B EKOHOMIYHOMY
XUTTi CYCninbCTBa, $IK CTaH i PO3BUTOK BMPOOHULITBA, 3abe3neyeHHs
aKkTyanbHux notpeb Ta iHTepeciB HaceneHHs, NpUYOMYy He TifbKu
CMOXMBYMX, @ W TUX, LLO CTOCYOTbCA 3aWHATOCTI, OTPUMaHHS
cTabinbHOro goxony TOLLO.

Buknap ocHoBHoro wmartepiany. 3pgificHeHHs pedopm B
E€KOHOMILi € HepocTaTHbO KPUMIHOMOMYHO OOrpyHTOBaHMM, LLO
CTBOPUIIO YMOBW Ans LUBUAKOrO 36arayeHHs1 3MOYMHHUX YrpynoBaHb
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Ta oOKkpemMux oOci®6 3a paxyHOK [epxaBu, nocnabnioe MOXMUBOCTI
NPaBOOXOPOHHUX OpraHiB y NPOTUAIT HEraTMBHUM Hacnigkam pecopM.

YHacnigok UbOoro  akTueidyBanuca npouecu  OopMyBaHHS
aHTUrPOMALCbKMX Trpyn  Ha MeXi 3aranbHOKpUMiHanbHOI Ta
€KOHOMIYHOT 3MOYMHHOCTI, L0 CKOHUEHTpYyBano B «TiHbOBOMY»
CEKTOpi EKOHOMIKM 3Hau4Hi 3ararbHOHaLioHanbHi 3acobu. Kpim Toro,
HaJBUCOKMN piBEeHb OMOAATKyBaHHS BITYM3HAHOrO BMPOOBHUKA,
NiNbroBUN  NOAATKOBMKA  TArap  nocepeaHuubKol  AiSnbHOCTI,
HEeNponopLiMHUIA KpeH B HanpsiMi onogaTkyBaHHA doHAY 3apobiTHOI
nnaTty, 3anfayTaHiCTb | HecTabinbHICTb BNacHe MNogaTKOBOMO
(cpickanbHOro) 3akoHoAaBCTBa, NporanuHU 1 Heaonikm B poboTi
KOHTPOMOIYMX opraHis € BM3HaYanbHUMM npuYnHamm
KpvMiHanisauii ekoHOMikK Ta ii couljianbHO-0aKETHOI CKNagoBoi.

MoniTnyHa HecTabinbHICTb ICTOTHO Nocnabnioe ponb AepXasu
K rapaHta n apbiTpa UMBINI30OBAHUX EKOHOMIYHUX BIQHOCHH.
YHacnigok BiACTOpPOHEHHs gepxaBu  Big  nybniyHO-NpaBoOBOro
peryntoBaHHA MOpsAKy peanisauii eKOHOMIYHUX BIQHOCUH B yMOBax
CT@HOBMNEHHSI PUHKY MiATPUMaHHA npaBonopsaky B HU3LUi cdep
E€KOHOMIYHOI AisiNbHOCTI He Byno 3abe3neyeHo aBTOPUTETOM i CMITOH
aepxasu [3, c. 16].

Baromum KpyMiHOreHHUM (hakToOpOM €KOHOMIYHOT 3[T0O4MHHOCTI B
OlOKeTHIN cdepi € KOpyMNoOBaHICTb [Aep)XaBHOro anaparty Ta
KepiBHOI yrnpaBniHCbKOI STaHKW B He4epXXaBHOMY CEKTOPiI EKOHOMIKM.

3axucT pUHKOBOI €KOHOMIKM Bif BragvM — HamBaxnueilla meTa
NMONITUYHOI  CKNAAOBOI  couianbHOI  EKOHOMIKN. CouianbHa
HecnpaBenMBICTb | couianbHi  6ian cnpuyYMHEHi OBMeXeHHsIM
PVHKOBOI KOHKYPEHLUii BHAcMigoK «3poLleHHs 6isHecy 3 Bnagotoy.
3MOBa €KOHOMIYHOI Ta MONITUYHOI eniT 34ebinbworo € NPUYNHOK
BCiX couianbHux 6ia [4, c. 48].

ETan nepBMHHMX €KOHOMIYHUX NEepeTBOPEHb, L0 3aBepLUUBCH,
BMSIBMB 3[4aTHICTb 3ITOYMHHMX TPYM BUMKOPUCTOBYBATW MpOranvHu B
3aKOHOAABCTBI  ANA  He3aKkoHHOro  ocobucTtoro  36arayeHHs,
3aCTOCOBYHYM AMS LbOro KOMMIIEKC METOAIB:

— 3any4yeHHs1 CBOIX NpPeacCTaBHWKIB [0 OpraHiB OepXXaBHOI
Bnagu, cepen sikux NpaBOOXOPOHHI Ta KOHTPOSOOYI OpraHu;

— KOpynuid, nigkyn nocagoBux oci® opraHiB Bnaaum, ynpasriHHS Ta
cyay, . ' _v

—3MOBa 3 KepiBHUKaMW BEMKMX MNPOMMUCHOBMX | KOMEPLIAHUX
CTPYKTYD;
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— TUCK 3 BOKY KOpPYMMOBaHUX MOocajgoBux ocib opraHiB Bnagu 1
ynpaBniHHS;

— MOLWIMPEHHS HeNpaBAMBOI iHhopmMaLlil;

— CKYNnoOBYBaHHS nNaiB Ta akuii, 3axOnfleHHs ManHOBWX MNpas i
BNACHOCTI LUNSAXOM NOrpos;

— Tepop i i3nyHe YCYHEHHS «HEeYrogHux» ocib.

HasaBHi Hegonikn 3akoHogaBcTBa npusBenu A0 6e3KOHTPONbHOCTI
npoLecy NpoBeAeHHSA KOHKYPCIB Ta ayKUiOHIB Y cchepi npuBaTusadii, Wwo
CNpyyMHUNO  MacwTabHi  3noBXuBaHHA nig Yac 6GaHkpyTcTBa
nianpueMCTB, a TaKoX 3AIMCHEHHS NOAATKOBMX NnaTexiB Jo OomkeTy
yepe3 HennaTocnpoMOXHi  GaHku. [lig 4yac  poscnigyBaHHS
KpMMiHanbHMX MPOBaMKeHb crnigdvi Ta CniBpOBITHUKM LgenapTamMeHTy
3aXMCTy EKOHOMIKN BCTAHOBWUIM, LLO PO3KpadaHHS OOMKETHMX KOLITIB
3[iMCHIOBaNM OpraHi3oBaHi 3MOYMHHI Fpynn, OO CKMagy SKux BXoaunuv
KEPIBHUKM «NPOONeMHMX» OaHKiB i AMPEKTopu MianpueMCTB, siki Manu
nofaTkoBy 3ab0OproBaHiCTb, Yepes crneLianbHO CTBOPeHy Mepexy dipm-
«ogHoAeHoK» [5, c. 7].

Y cyyacHuUx ymoBax BupillanbHUM (akTopoM  KpumiHanisauii
npouecy pedopmyBaHHS BUSBUIIMCA aMopasibHICTb | Kopucnvea
MOTMBALlA, WO nigpvBae MOPanbHO-AYXOBHI NigBanuHM CycninbcTaa.
3HayHe coujanbHe po3LlapyBaHHs CYCNiNbCTBA, 3HWKEHHST AKOCTI XXUTTS
BinbLIOCTI rpoMaasaH AemMopanisyloTb iX, CTBOPIOOTb HamnpyXeHHs B
CYCMiNbCTBi, YHacnigoK 4oro 3pocTae  piBeHb  KpMMiHanbHOro
HacunbCTBA i B coujianbHO-NoByToBIN cdepi.

YcebiuHn aHania npouecy NepPeTBOPEHHST MPUYMHU 3II0YUHY B
KOHKpPETHEe 3MOYMHHE [JigHHS HeMOXnuBun 6e3 ypaxyBaHHA poni
cepenoBuLla, KOHKPETHOI XMUTTEBOI cuTyauii. Ponb couianbHoro Ta
MCUXOMOrMYHOro  cepefoBulla B FeHesi  3M0YMHHOI  NOBESiHKU
Haf3BMYaMHO BaKMMBA, OCKINbkM Oydb-sika MOBeAiHKa JHOOUHM,
30KpeMa W aHTUrpoMagcbka, € dopMol B3aemopgii ocobu i3
cepepoBueM Big eTany ¢opmyBaHHA ocobwu [0 eTany peanisauii
piLLIEHHS MPO BYMHEHHS 3MO4MHY [6, C. 186].

3pOCTaHHs PiBHSA 3MTOYMHHOCTI NMOB’si3aHe TaKoX i3 hopMyBaHHAM
B YKpaiHCbKOMY CyCMinbCTBI TEHAEHUIT iIHAM(EPEHTHOIO CTaBNEeHHs A0
3M0YUHIB, SKi BUMHIOKOTb i3 KOPUCIMBUX MOTMBIB, MOLLYKY MOpPanbHUX
acnekTis, WO  BWMNPaBAOBYKOTb  MpaBoOnopylHukiB.  CknagHe
mMaTtepianbHe CTaHOBMLLE OKpeMUX couianbHUX [Py HacereHHs
napaniaye cuctemMy CyaoBO-MPaBOBOro BMAUBY Ha OCI6, SKi BUMHUNK
3M04UHMK, L0 HEe HanexaTb 0 KaTeropii TSKKUX, Xoda 1M npusseny 4o
3anoaisHHA WKoam aepxasi abo rpoMmagsHam.
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CyTTeBO 3MiHMBCSA coujanbHuin cTaTyc ocib, fki He aganTysBanucs
0O pecopM Yy KpaiHi, WO CAPUYMHUIIO MOLUMPEHHS YCTaHOBOK
Ha  KpUMiHaNbHO-CMMOBI  CNocobuM  BUpILIEHHA  couianbHUX
cynepevHocTen [7, c. 67].

[o opraHizauinHNX NPUYNH Ta YMOB €KOHOMIYHOI 3MTOYNHHOCTI B
couianbHO-00MKETHIN cdepi HanexaTb Taki:

1) HecBoeYacHe MNPUNHATTA  KOMMMEKCY OpraHisauinHux i
NPaKTUYHMX 3axodiB ANA noganblloro BAOCKOHANEHHS LiANbHOCTI
creuianisoBaHMx anapaTiB y MpoTUAIT EKOHOMIYHUM 3M0YUHaM,
30KpeMa 3MOYVMHHUM MOCSAraHHSAM Ha OHKEeTHI KOWTK couianbHOro
CMpsSIMYBaHHS;

2) HErOTOBHICTb  BIigMOBIAHMX (PIHAHCOBUX | KOHTPOJTHOKYNX
opraHiB onepaTuUBHO BUSABNATU M OOCTOBIPHO dhikCyBaTW HEe3aKOHHI
aoxoau;

3) 6pak eeKTUBHOI cMCTEMM 3aMOBDPKHOIO CMiNbHOrO KOHTPOJHO
iHaHCOBMX | NPaBOOXOPOHHMX OpraHiB, nepeayciMm nonidii, 3a
KoLUTamu, BUAiNeHMMmn 3 GIoJKeTy Ha pearisauiio JePXaBHUX LiNbOBUX
nporpamM opraHam BMKOHABYOI BNaau, a TakoX NigNpUEMCTBaM Pi3HUX
¢bopM BNaCHOCTI;

4) HeJiTKICTb ~ pO3MEXyBaHHA  KOMMNETEHUii MK  pi3HUMMK
NPaBOOXOPOHHMMW OpraHamMu i KoopauHauii IXHbOT AisNbHOCTI WOoAo
3anobiraHHsa,  BUSIBNEHHS, NPUMWHEHHA  Ta  PO3ChidyBaHHSA
3amMacKoBaHMX MOCAraHb Ha OMKETHI KOWTM 3 MNpOTUNPaBHUM
BMKOPUCTaAHHAM MOXITMBOCTEN NOCaA0BUX OCiO Pi3HOro piBHS;

5) HeAOOUiIHIOBaHHSA MOXITMBOCTEN MPABOOXOPOHHOI CUCTEMU SIK
couianbHOro perynaropa €eKOHOMIYHUX BiJHOCWH, BiOCTOPOHEHICTb
cyniB  Big 3abe3neyeHHs eKOHOMIYHOI 6es3nekn rpomagsH i
JepXaBHUX HTepeciB Big 3anofisHoi nNpoTUMNpaBHUMMK  AissMuU
MatepianbHOI WKoAW;

6) uMcneHHi peopraHisaLii NPaBOOXOPOHHMX OpraHiB, ogHOYacHe
nocnabneHHss MopanbHOrO W MatepianbHOrO CTMMYMOBAHHA OO0
cnyxbu B noniuii, WO HemMuHydye npusBoauTb [0 Aediunty
BMCOKOKBanidhikoBaHMX i HEMiAKYMHMX CMNiBPOOITHUKIB;

7) NOTypaHHA nocagoBux ocCi6 3 MeTol BuUAINEeHHs 6es
OOCTaTHbOro 3abe3neyvyeHHs i KOHTPOM KOWTIB OmKeTiB pi3HUX
PiBHIB HegepXaBHMM opraHisauiam [8, c. 36], ©Opak >XOpPCTKOro
KOHTPOIMIO 33 LiNbOBMM BUTPaYaHHAM OOXKETHUX i N03ab0aKEeTHNX
KOLUTIB.
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3rigHO 3 pesynbTatamMm MpoBeAEeHUX HaMu  ONUTYBaHb,
OCHOBHWMM MpUYMHAMKU 1 YMOBaMU, SKi NOCUMIOTbL KPUMIHOTEHHUI
BMMVB Ha coLianbHO-60aXeTHY cdepy, MOXXHA BBaXaTu Taki:

1) cnabkicTb gepXxaBHOro i BigoM4oro ¢iHaHCOBOro KOHTPOIIH),
HeHanexHa «npo3opiCTb» MeXaHiaMy BUTpadaHHs OOXeTHMX
kowTiB — 20,6 %;

2) nonitTM4Ha M EKOHOMiYHa HecTabinbHICTL Yy  CYCinbCTBI,
KOPYMMNOBaHICTb AepxxaBHoro anapaty — 17, 5 %;

3) HenepenbayeHHA MOXITMBOCTI ANs cneLianisoBaHoro opraHy
OTpMMaTn B KpeauTHUX YCTaHOBax BiAOMOCTI MPO MPOXOMKEHHS
OIOMKETHMX KOLUTIB Ha paxyHKax HpuaudHuMX OcCid A0 NOopyLUEeHHS
KpUMiHanbsHOro npoBamxeHHst — 15,5 %;

4) HegoCTaTHICTb piBHS KpMMiHanbLHO-NpaBoBOo|
BiAMNOBIOANbLHOCTI 3a nocsaraHHA Ha OrmKeTHIi Ta no3ablomKeTHi
kowTtn — 15, 1 %;

5) cnabkicTb piHAHCOBMX, LMBINbHO-NPABOBUX, apbiTpaXHUX
NMpaBoBWX i 3arafniom cygoBMX 3acO0iB 3axXUCTy IHTEpeciB AepxaBu Ta
rpomagsHuHa — 12,6 %;

6) HasiBHICTb ~ MOXINMBOCTEW  ONI1  BYMHEHHS  KOPUCITUBUX
3M0YMHIB, MNOCAJOBMX 3MOBXMBaHb, XxabapHuuTBa B couianbHO-
GrooxeTHin cdepi — 9,2 %;

7) 3HWXKEHHA (ocnabneHHs) piBHA OepXXaBHOrO perynoBaHHS Y
cchepi couianbHO-OHPKETHUX BiAHOCKH — 8,3 %;

8) HeedbekTMBHA pobBOTa NPaBOOXOPOHHUX OpraHis  LWOA0
BUSIBMIEHHS 3@KOHCMIPOBaHUX 3JI04MHIB, 30KpeMa 3 BUKOPUCTaHHAM
MeTofiB onepaTMBHO-PO3LLYKOBOI AisnbHOCTI, — 1,0 %;

9) iHWi dpakTopun (HM3bKa 3apobiTHa nnarta B GLOMKETHIN cdepi,
He3aLlikaBneHiCTb YNHOBHUKIB y cTabinidauii cutyadii) — 0,6 %.

BucHoBKU. 3’dACyBaHHSA NPUYMH 3MOYMHHOCTI B  couianbHO-
OloKeTHI ccepi Hagae MOXNUBICTL  pPoO3pobUTU  HAyKOBO
OOrpyHTOBaHUM  KOMMJIEKC  3axO4iB  WOAO  3aranbHoro  Ta
cneuianbHoro 3anobiraHHs 1n.
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Causes and Conditions of Committing Crimes in Social
and Budgetary Spheres

Offenses that infringe on property, as well as offenses in general
are the consequence of the complex circumstances of the social,
economic, psychological plan. The most significant factors
contributing to the activation of offenses in the area of property
ownership relations include the lack of effective control by the state
for the use and disposal of state and municipal property, as well as
the lack of skills of economic behavior in the conditions of market
relations and the increased highlighted by the overwhelming majority
of citizens; victimization of the population in this area; distribution of
facilities on illegal ways to resolve contradictions by those who failed
to adapt to these conditions.

Criminological studies indicate the need to prioritize such
phenomena and processes in the economic life of society as the
state and development of production, the provision of the needs and
interests of the population, not only of a consumer nature, but also
those relating to employment, the receipt of people with a stable
income, which provides decent living, the size and ways of providing
income of various subjects.

The lack of criminoligical ground in provision of economical
reform implementation has created conditions that ensures
the possibility of rapid enrichment of criminal groups and individuals
at the expense of the state, on one hand, and weaken the ability of
law enforcement agencies to combat the negative effects of
reforms — on the other.

Political instability seriously weakens the role of the state as a
guarantor and arbiter of civilized economic relations. As a result of
the removal of the state from the public-law regulation of
implementation economic relations in the context of the formation
market maintenance of law and order in many spheres of economic
activity was not ensured by the authority and power of the state.

A serious crime-causing factor of economic crime in the
budgetary sphere is the corruption of state apparatus and the leading
management in non-state sector of the economy.

As it is noted in criminological literature, the defense of a market
economy from power is the most important goal of political
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component of social economy. Social injustice and social troubles
are due to restrictions of market competition as a result of "merging
business with the authorities. «The conspiracy of the economic and
political elites sometimes serves as the underlying cause of all social
misfortunes».

The existing legislative problems made the process of
conducting tenders and auctions in the field of privatization and the
currently creating opportunities for large-scale abuses in the event of
bankruptcy of enterprises as well as in the implementation of tax
payments to the budget through insolvent banks virtually
uncontrolled. During the investigation of criminal proceedings,
investigators and employees of the Department of Economic
Security found that the thefts of budget funds were carried out by
organized criminal groups, which included the heads of «troubled»
banks and directors of enterprises that had tax arrears, through a
specially created network of companies («one-day»).

Today, the decisive factor in the criminalization of the entire
course of reforms was the immorality of politicians and businessmen
who came to power. Motivating action becomes dominant, eroding
the spiritual and moral foundations of society. In these conditions, a
sharp social stratification of society, a decline in the quality of life of
big chapter of population demoralizes them, creates tension both
within the family and in society, which in turn stimulates the
development of criminal violence in social and domestic spheres.

It should be borne in mind that the social status of person who
have not been able to adapt to the reforms in the country has
changed dramatically, which leads to the widespread adoption of
criminal-force methods for solving social contradictions.

Keywords: socio-budgetary sphere; causes; conditions;
economic stratification; prevention; criminogenic factor of economic
crime.
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Peculiarities of Criminal Liability
for Drug Money Laundering in Ukraine

The article is devoted to the genesis and peculiarities of criminal liability for the
use of proceeds derived from illicit drug trafficking. The existence in the Ukrainian
criminal law of two norms that foresee liability for actions related to the use of
proceeds derived from criminal activity requires an explanation of this situation in the
historical plan of its occurrence. The arguments are given in the article underline that
the norms intended to protect legal relations related to the use of proceeds derived
from criminal activities, in particular from illicit drug trafficking, were not made under
influence and as a result of significant and unexpected changes in the political,
economic or social situation, the emergence a new group or a substantial change in
existing relations that are taking place in economic or technical progress, but as a
result of the necessity for the country to fulfill its obligations under international
agreements. During the formation of the norms, the experience of other countries and
the methodological recommendations of international organizations were used. These
norms are conventional by nature. The Art. 306 of the Criminal Code of Ukraine was
developed and implemented under the influence of the provisions of the Vienna
Convention of 1988, the United Nations Convention against lllicit Traffic in Narcotic
Drugs and Psychotropic Substances, and therefore, counteracts the use of funds
derived from narcotic drugs and psychotropic substances. Later, when together with
the development of criminal legislation in other the countries, another norm was
introduced in the Criminal Code (Art. 209 of the Criminal Code of Ukraine), which
provides for liability for legalization (laundering) of proceeds from any type of criminal
activity, the articles 306 of the CC of Ukraine was left unchanged in the code. This in
some way puts crimes in the field of drug trafficking in a privileged position, before
other serious crimes, such as trafficking in human beings and human organs,
weapons, etc. The general trend in development of this kind of norms suggests their
unification regardless of the source of criminal proceeds. Reconsidering existing
norms in the Ukrainian criminal legislation on combating the use and legalization of
criminal assets, their components and objects of legal protection will help in the
formulation of proposals aimed at improving the national criminal law and its
application in practice.

Keywords: criminal liability; money laundering; illegal drug trafficking; United
Nations Convention of 1988.

Problem statement. It's no secret that the criminal codes of
most of the post-Soviet countries are based on Soviet criminal law,
from which the criminal law of independent states originated.

© BesHornx B. C., 2018
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Sometimes, despite the aforementioned common sources, the criminal
law may have peculiarities not typical for the laws of other countries of
this group. This feature in the Ukrainian criminal law is a separate
article that provides for criminal liability for the use of proceeds from
trafficking in narcotic drugs, psychotropic substances, their analogs
and precursors.

Undoubtedly, that criminal law of any of these countries
provides for liability for laundering, or legalization, or conversion, or
use (the terms may differ) of the funds that were obtained as a
result of illegal acts with drugs. But, as a rule, this offence is either
incorporated into the text of a criminal article on money laundering,
or, on the whole, the legislator do not focus on it, including crimes
in the sphere of drug trafficking in the list of predicate crimes to the
article on money laundering.

An unusual approach to this issue in the Ukrainian legislation
sometimes leads to the fact that many foreign researchers of criminal
law in the field of combating money laundering derived from criminal
activity, using in their works a comparative analysis of the legislation
of the countries of the post-Soviet space, do not even mention the
existence of this article in the Criminal Code of Ukraine. Art. 306 of
the Criminal Code of Ukraine is interesting not only for its specific
crime subject, but also because it actually represents a special norm
to the general norm provided for in Art. 209 of the Criminal Code of
Ukraine, it also contains an unusual alternative form of committing a
crime — the use of proceeds to continue illicit drug trafficking [1].

Ukrainian scientists as P. Andrushko, V. Bilous, V. Borisov,
S. Balin, M. Bondareva, B. Bolotsky, V. Golovin, A. Dudorov, E. Ivanov,
A. Korystin,  Yu. Korotkov, V. Lavrov, V.lLazarenko, A.Music,
V. Navrotsky, V. Popovich, B.Rozovsky, Yu. Staruk, O. Stolyarsky,
O. Striltsiv, N. Khrupa and others in their works in varying degrees
concerned the problems of Art. 306 Criminal Code of Ukraine.

In general, describing the features of the article, its constituent parts
(object, subject, objective and subjective sides), while agreeing with the
convention nature of its origin, practically no analysis was made of the
factors that influenced the formation of a separate norm of criminal law
regulating relations in the field of countering money-laundering of
proceeds originated from drugs. Therefore, the genesis and formation of
this criminal norm represent, in our view, is of a certain interest for
researchers in the development of criminal law in general.
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Tracing the development of Ukrainian money laundering legislation,
researchers are usually divided it into two periods: Soviet and post-
Soviet. In the Soviet Union, under the conditions of a totalitarian regime
where the entire economy and production were monopolized by the
state, and there was no free movement of capitals, there were no
prerequisites for the legal existence of criminal capitals. The use of
savings accounts of the USSR Savings Bank also had its risks.
Undoubtedly, there were primitive forms of laundering «unearned
income» , for example, buying up winning lottery tickets.

Only before the collapse of Soviet Union, during the
Gorbachev’'s Perestroika and liberalization of some forms of
management [2], some conditions appeared for «investing»
proceeds received outside the framework of socialist management.
However, mechanisms to counteract this phenomenon in the Soviet
era were not developed because of its poor knowledge. The same
situation continued in the first years of the independence of Ukraine.

The criminal liability for the legalization (use) of income derived
from the illicit traffic in narcotic drugs, psychotropic substances, their
analogues or precursors (hereinafter — drugs) in Ukraine was
established in accordance with the recommendations of the United
Nations Convention against lllicit Traffic in Narcotic Drugs and
Psychotropic Substances of 20 December 1988.

The Law of Ukraine «On Amendments and Additions to Certain
Legislative Acts of Ukraine in Connection» with the Adoption of the
Law of Ukraine «On the Traffic in Ukraine of Narcotic Drugs,
Psychotropic Substances, Their Analogues and Precursors» [3] and
the Law of Ukraine «On Measures to Counter lllicit Trafficking in
Narcotic Drugs and Psychotropic Substances and precursors and
their abuse [4] The Criminal Code of Ukraine of 1960 was
supplemented by articles 229" «Use of proceeds from trafficking in
narcotics, psychotropic  substances, their analogues and
precursors». Undoubtedly, the decision of the Verkhovna Rada
(parliament) of Ukraine to criminalize the use of proceeds obtained
from illicit drug trafficking was of a purely conventional nature, other

“«Unearned income» in the narrow sense — individual income, not
related to personal work. However, in the USSR and some other socialist
countries the expression «unearned incomes» was understood much
broader and was used to prohibit any economic activity of citizens outside
the control of the state.
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words, the fulfilment of our state obligations under the above-
mentioned convention.

If we analyze the statistical data of that period, the bulk of the drug
offenses fell on the possession of drugs, the share of the facts of drug
sales did not exceed 10 % of all crimes of this category. Drugs were
mainly plant-based (poppy straw and marijuana) that were grown in the
country. The first seizure of cocaine was in 1994 (6.4 kg), heroin — in
1995 (1.4 kg). During this period, no organized criminal group was
identified that would operate in the sphere of manufacturing, smuggling
and sale of drugs. «Drug dealers» at that time were sporadic groups of
drug addicts who united for the joint cooking and use of artisanal drugs
and who, in order to maintain their «business», sold a certain part of the
potion or involved freshmen with financial resources into the groups.
All these data indicate that in the country at that time there were no
prerequisites for criminalizing the laundering of money received from
illicit drug trafficking.

Considering the problem of the appearance in 1995 of a criminal
norm, which had to counter money laundering, a number of
reasonable questions arise. First, how did it happen that in the
modern Ukrainian criminal law there are (were prepared) two
separate special criminal law norms that regulate the counteraction
to money laundering? Secondly, why, preparing the norm on
combating money-laundering, the legislators went through the
preparation of a legal norm that provided for liability only for the use
of funds derived from illicit drug trafficking, although at that time there
already existed the provisions of the Strasbourg Convention of the
Council of Europe [5] and the recommendations of the FATF Group,
which noted the need to apply the concept of the crime of money
laundering to all significant offenses? Thirdly, how it turned out that
to more or less typical forms of money laundering, such as
placement in the financial and banking system, or acquisition of
objects of privatization, the second, form the use of property in order
to continue illicit drug trafficking, was added?

The analysis of accompanying legislative documents, as well as
interviewing among staffs of the central office of the Ministry of
Internal Affairs, who participated in the development of the law draft
to supplement the Criminal Code of Ukraine with the Art. 229" of,
lead us to such conclusions.

In the first half of the 1990s, during the first years of the
existence of our state, the main potential of creative thought was
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aimed at the preparation and adoption of legislative acts that
determined our statehood, or were extremely necessary for the
moment. Priority had Constitutional norms and norms which were
responses to existing threats to society, such as criminal law
provision on counteraction to racketeering. Despite the importance of
the provisions of international agreements on combating money
laundering, the reaction to their signing, ratification and
implementation was somewhat belated. There were problems with
the authentic translation of documents into Ukrainian language,
because it was necessary to translate the entire array of international
documents adopted in previous years. Unlike the Strasbourg
Convention and the FATF Recommendations, the Vienna
Convention of 1988 was signed by the Ukrainian Soviet Socialist
Republic on April 25, 1991, when Ukraine was a part of the Soviet
Union, but was a separate member of the United Nations. After the
proclamation of independence with the Law of Ukraine «On the
Succession of Ukraine» [6] our state confirmed the validity of
the international treaties of the USSR, which did not contradict the
Constitution of Ukraine and the interests of the republic, and thus
confirmed the validity of the Vienna Convention signed in 1988.

The Strasbourg Convention of the Council of Europe of
November 8, 1990 «On Convention on Laundering, Search, Seizure
and Confiscation of the Proceeds from Crime» was signed only on
May 29, 1997, and ratified on January 26, 1998. The Forty
Recommendations of the Financial Action Task Force on Money
Laundering (FATF) [7] were adopted only in 2003. Thus, at the time
of raising in the Verkhovna Rada of Ukraine in 1994 the issue of the
need and development of a legal standard for the prevention of
money laundering, at the disposal of Ukrainian experts of the Vienna
Convention of 1988 and the Model Law on Money Laundering from
Drugs [8], the official translation of which is dated 1 January 1995.
Undoubtedly, under such circumstances, the draft was prepared only
in the framework of combating the laundering of proceeds originated
from llicit drug trafficking — the main task outlined by Vienna
Convention of 1988.

The draft content of the article of the Criminal Code of Ukraine
caused a very lively discussion and debate among the working
group, as its content was not based on real materials, where the
basis for criminalization was significant and sudden changes in the
political, economic or social situation, the emergence of a new group
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or significant changes in existing relations, which are due to
economic or technical progress, but on the experience of other
countries (due to the need to fulfill obligations under international
agreements). This was reflected in the text of the article itself. First,
the disposition of the article is descriptive, where it is clearly defined
what actions constitute a crime, in contrast to Art. 209 of the Criminal
Code, where they have a general character — «Effecting financial
transactions and other deals involving money or other property
known to be proceeds from crime». Secondly, in the vocabulary of
the article is clearly imprinted the socio-economic situation of the
state at that time, namely, in the phrase «acquisition of property
objects with these proceeds that are subject to privatization». At the
time when more than 62 % of the property belonged to the state [8],
and the country was immersed in the first wave of privatization, that
approach was understandable. However, if you follow the letter of
the law, whether the acquisition for drug money property that has
already been privatized (private, not public property) and therefore
not essentially «subject» to privatization, constitute the offence? By
the way, in this case, the Ukrainian scholar Dudorov [9] suggests
using Art. 209 of the Criminal Code, which has a broader scope of
actions, referring to other legislative acts. Thirdly, to alternative forms
of money laundering that are typical in the world practice, such as
placing funds in banks and financial institutions, acquiring objects
and property, one more form is added. Experts do not take to refer it
to typical money laundering. The placing of this third form in the
article influenced the title of the article. At that time, terms and
«legalization» and «money laundering» were already widely used, at
least the term «conversion» could be used, borrowing it from the text
of the convention or a model law. However, in this case, the title of
the article would go into conflict with the essence of the third form,
therefore a compromise, neutral option was found — «use».

As the staffs of the Ministry of Internal Affairs of Ukraine, who
took part in the development of the article, noted during the
interview, the third form, namely the use of money and property for
the purpose of continuing illicit drug trafficking, arose not by chance.
During the preparation of the article, practitioners, based on their
experience and relying on available statistics, pointed out that
organized crime, despite the gradual expansion of drug abuse in the
country, did not gain such positions as in developed countries, most
of the traffickers were drug addicted unemployed persons and profits
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were used for further drug needs, the suppliers were not centralized,
even at regional levels. The tough economic situation in the country
reduced the purchasing power of «consumers» and did not
contribute to the significant importation of drugs from abroad. All this
made impossible for superprofits to appear and subsequent need for
their laundering. There can be no question about international
criminal groups and money laundering abroad using the banking or
financial system. In this sense, the article, outlined in the content
habitual for the Western countries, and being focused only on the
laundering of the proceeds from drugs, remained for some time,
inoperative, declarative. The analysis carried out in 2006 in the
Ministry of Internal Affairs of Ukraine evidenced the rightness of this
assumption. For 10 years of the article application, all criminal cases
were initiated only on the facts of using criminal proceeds to continue
illicit drug trafficking [10]. According to the member of the working
group, the article had to be «revived». What, in fact, was done,
referring to article 3 (v) of the Vienna Convention of 1988: «financing
of any of the offences enumerated in i), ii), iii) or iv) above », the text
of the article was set forth in the following «... or use of such money
and property for the purpose of continuing illicit trafficking in narcotic
drugs, psychotropic substances, their analogues or precursors».

The working group decided that the use of money to continue
illicit drug trafficking can be considered as a separate offence that
complicates the crime related to the sale of drugs. They hoped that
over time the article might be reformed and led to generally accepted
standards basing on experience in disclosure and investigation of
this category crimes and the facts of revealed money placing in the
financial and banking systems. When preparmg and adopting the
new Criminal Code of Ukraine in 2001, Art. 229" was transformed
without changes into Art. 306. Evidently, absence of significant
changes in the drug scene and absence of the facts of disclosing
typical examples of money laundering played a decisive role.

At the same time, based on the latest international agreements
signed by Ukraine during that period, the Art. 209 «Legalization
(laundering) of criminally obtained money and other property» was
added to the Criminal Code of Ukraine.

It is said about manufacturing, extracting, selling, supplying,
smuggling, transporting, importing or exporting any narcotic, cultivating,
storing or purchasing them under any conditions.
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The following conclusions from our small analysis of the
genesis and development of Art. 306 of the Criminal Code of
Ukraine may be done:

1. Art. 306 of the Criminal Code of Ukraine is of a
conventional nature and has emerged as a result of Ukraine’s
compliance with its international obligations both in a sphere of
countering illicit drug trafficking and in countering the laundering
of proceeds from this trafficking.

2. The existence of two norms in the Ukrainian criminal law, the
general and special ones, regulating relations in the field of
countering the laundering of criminally obtained money and other
property is the result of the historical peculiarities of the development
of criminal legislation in the limited time frames for the formation of
the legislation of an independent state.

3. The global development of criminal legislation on
counteraction to money laundering rarely tends to allocate the
offence of using proceeds from drug trafficking as a separate one in
the range of AML offences. In this regard, we see the possibility for
reforming of the criminal legislation of Ukraine with the aim of its
simplification and unification.
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BesHoeux B. C. — 3006ysay kaghedpu KpuMiHaslbHO20 rpasa
HauioHanbHoi akademii eHympilwHix cripas, m. Kuig
ORCID 0000-0003-0954-1420

Oco6nuMBoOCTI KpUMiHaNbLHOI BigNOBIAANBHOCTI
3a BiAMMBaHHA HapKorpoluen B YKpaiHi

BucsitneHo reHesumc Ta ocobnmBocTi KpUMiHanbHOT
BiONOBIgANbLHOCTI 32  BUKOPUCTAHHA  KOWTIiB, 3406yTux  BiA
He3aKoOHHOro 0b6iry HapkoTukiB. 3’ICOBaHO, LWIO HasiBHICTb B
YKpalHCbKOMY  KpMMiHanNbHOMY 3aKOHOOABCTBI ABOX HOPM, SKi
nepeabavatoTb BiANOBiAaNbHICTL 3a Ail, MOB’si3aHi 3 BUKOPUCTAHHSIM
KowWTiB, 3006YyTMX Big 3NOYMHHOI AiANbHOCTI, NOTpebye po3’sACHEHHSA
uiei cutyauii B iCTOPMYHOMY KOHTeKCTi. [JoBegeHo, WO HopMmu,
MOKMMKaHi  3axuLiaTtu npaBoBi BiZIHOCWHM, noe’sizaHi 3
BMKOPUCTAHHAM  KOWWITIB, 3400YyTMX  yHaAcCMigoK  KpMMiHanbHOI
JisANbHOCTI, 30KpeMa Bifi HE3aKOHHOro 0Biry HapKOTUKIB, BUHUKIN He
nig BNAMBOM Y/ BHACHIAOK 3HAYHUX | HECNOAIBAHUX 3MiH MOMNITUYHOI,
€KOHOMIYHOI abo couianbHOi 00CTaHOBKWM, BUHUKHEHHSI HOBOI rpynu
UM 3MiH HasIBHMX BIiAHOCWH, SIKUMW O3HA4YE€HUN EKOHOMIYHUA abo
TEXHIYHUMW nporpec, a HAK pe3ynbTaT peanisauil KpaiHOK CBOiX
3060B’s3aHb 3a MiXHapoAHWMU yrogamu. Y mMexax opMynioBaHHS
HOPM BWKOPUCTAHO AOCBIA iHWMX KpaiH i MeToaudHi pekomeHpauil
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MiKHapoaHux opraHisauin. O6rpyHTOBaHO KOHBEHLINHWA XapakTep
3a3HaveHux Hopm. Crtatta 306 KpumiHanbHOro kogekcy YKpaiHu
Oyno po3pobneHo Ta BAPOBAKEHO nNid BMMAMBOM MOMOXEHb
KonBeHuii OpraHizauii O6’egHaHux Hauin npo 6opoTbby npotn
He3aKkoHHOro 0o6iry  HapKOTUMYHUX 3acobiB i MCUXOTPOMHMUX
peyoBuH (1988), npucBsiHEHOi NPOTUAII  BUKOPUCTAHHIO  KOLUTIB,
3000yTnX Bi4 HapPKOTUYHMX 3acOBiB i MCUXOTPOMHUX PEYOBUH.
I3 pO3BMTKOM KpMMIHanNbHOrO 3aKOHOA4ABCTBA B IHWMX KpaiHax Yy
KpumiHaneHun kogekc YkpaiHn 6yno BBegeHo iHWwy Hopmy (cT. 209),
ska nepegbavana BignoBiganbHICTL 3a neranisauio (BigMMBaHHSA)
KowWTiB, 3006yTUX BiA ByAb-KOro BUAY 3rOYMHHOI disnsHocTi. MpoTe
cT. 306 6yno 3anuweHo B Kogekci 6e3 3miH. Lle meBHUM 4YMHOM
CTaBUTb 3MOYMHM y cdpepi 06iry HapKOTMKIB y MpiopuUTEeTHE
CTaHoBULLE nepeq iHWUMK TOKKAMU 3NOYMHAMU, SIK-TO TOPriBMs
nogbMm M opraHamu, 36poeto. 3aranbHa TEHAEHUIs B PO3BUTKY
Takux HOpPM CBigUUTbL MNPO X YHidikauilo He3anexHo Big mkepena
3MN0OYMHHUX foxofiB. [1lepeoCMUCNIEHHS HasiBHUX B YKpaiHCbKOMY
3aKOHOAABCTBI HOPM LWWOAO0 NPOTMAIT BUKOPUCTaHHIO Ta neranisadii
3MOYUHHMX KOLUTIB, iX CKNagoBuMxX Ta 0OO’eKTiB MPaBOBOro 3axucTy
crnpusie popMyBaHHIO NPOMO3ULLIA, CIPSMOBAHNX Ha BAOCKOHANEHHS
HauioHanbHOro KpUMiHanbHOro 3aKoHOOaBCTBa Ta noro
3aCTOCYBaHHSA Ha NpaKkTuLi.

Knio4yoBi cnoBa: kpuMmiHanbHa BiAMoOBiQANbHICTb; BigMMBAHHS
KOLUTIB; He3aKkoHHUI 0Bir HapkoTukis; KoHeeHuis OOH 1988 poky.
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3AKOHOLABYE BPET'YJIOBAHHA
lMPABO3ACTOCYBAHHA

YK 351.746.2:343.132

BacunuHyyk B. I. — 0OKTOP HOPUANYHUX HayK,
npodpecop, npodecop kadeapun onepaTtMBHO-
PO3LLYKOBOI LisANbHOCTI HauioHanbHoT
akagemil BHyTpIiLLHIX cnpas, M. KniB;
Hukugpopuyk L. N. — [oKTOp OpUaNYHKX Hayk,
npodoecop, 3asigyBady Kadbeapu onepaTUBHO-
pO3LUYKOBOI AianbHOCTI HauioHanbHOI akagemil
BHYTPILWHiX cnpas, M. Knie

YaocKkoHaneHHs HopMaTUBHO-NPaBOBOro
3abe3neyeHHs NpoBeAEHHSA onepaTUBHO-PO3LLYKOBUX
3axopaiB i HernacHux cniguux (Po3LwWwyKoBux) Ain

BucsimneHo ocobnusocmi nposedeHHs1 HearnacHuX cniddux (po3wykosux) diti ma
ornepamueHO-mMexHiYHUX  3axodie  ni0  4yac  eusienieHHs,  OOKYMEHMYy8aHHs
U po3cridysaHHs1 KpuMiHarbHUX rnpagoropyuwieHb. OKpecrneHo Wiisixu ix yOOCKOHareHHs.

[1iopo3dinu, ynosHosaxeHi Ha MPO8eOeHHs] HeanacHUX Crli0Yux (PO3WyKoeux)
Oiti, y ceoili OianbHOCMI KepyombCs, 30Kpema, [Hcmpykyiero npo opaaHizauito
nposedeHHs1 HeanacHuUX cid4ux po3wykosux Oili | BUKOpUCMaHHS IXHIX pe3ynbmamis
Yy KpumiHanbHomy riposadxeHrHi. Ockinbku yel akm sudaHo 3adoe2o 00 rnidnucaHHs
3aKkoHie YkpaiHu «[llpo HauyioHanbHe aHmukopynuitiHe 6topo YkpaiHu», «[lpo
HauioHnanbHy noniyito» ma «[po [JepxaeHe 6t0po po3cnidysaHb», 3aKOHOMIPHO, W0 8
ronoXeHHsiX yiei IHempykuii He (dembcs MpO HOBOCMEOPEHi oOp2aHu ma He
8Pax08aHO IM0/I0XKEHHST 3a3HaYeHUX 3aKOHIB.

Ans eupiweHHs HU3KU rPobreMHUX numaHe Mi0 4Yac rnpoeedeHHsT HeanacHUX
cnidqux (poswykosux) Oill, HOPMamMuBHO-IPago8o20 pezyrneaHHs Uuiei cgepu
disiibHOCMI 8rOBHOBaXKEHUX orepamueHuUx nidpo3dinie ma iHWuUx opeaHie HazasbHOK
€ nompeba po3pobrieHHs HOBOI pedakuii IHcmpyKuii npo opaaHisauito npoeedeHHs
HeanacHux cnid4yux pos3wykosux Oili ma eukopucmaHHsi iX pesynbmamie y
KpumiHanbHoMy rnposadxeHHi. 3a3HayeHe 3abe3rneyumb OOMPUMaHHS 3aKOHHOCMI
8 disilbHOCMI UuX opeaHig i midsuweHHs1 echekmugHocmi ix pobomu.

KnroyoBi cnoBa: onepaTuBHO-TEXHIYHI 3ax04u; HernacHi cnigvi (posLwykosi) Aii;
nigpo3ainv onepaTtMBHO-TEXHIYHMUX 3aXOAiB.

NMoctaHoBka npobnemu. Baxnueum eTanom pedopmu
NpaBOOXOPOHHOI chepn B YKpaiHi CTano CTBOPEHHS HOBUX OpraHis,
30kpema HauioHanbHOT noniuii, HanBaXXNMBILLMM 3aBOaHHAM SKUX €
NpoTMAIA  3MOYMHHOCTI  sK  npiopuTeT  pedopmu  3aranom.

© BacunmHuyk B. 1., Hukudbopuyk . 1., 2018
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[na peani3auii Uiei MeTM 4O NOBHOBaXX€Hb HOBOCTBOPEHMUX OpraHis
HaneXuTb 3-NMOMDK iHLWMWX MPOBEAEHHS OMepaTMBHO-PO3LLYKOBUX
3axogis (OP3) i HernacHux cnigumx (poswykoswux) giv (HCPO).

BogHoyac 3a HeTpuBanuin nepiog  YHKUIOHYBaHHSA  noniuii
BUSIBMIEHO  HM3KYy NpoGneMHuMX nuTaHb Yy  3aKOHO4ABYOMY
perynioBaHHi npoegeHHs OP3 i HCPL.

3 ornagy Ha awnanorito mbk HCPO Tta OP3 y u4uHHOMY
KpumiHanbHomy npouecyanbHomy kogekci (KMK) Ykpaiiu Ta 3akoHi
YkpaiHn «[lpo onepaTtMBHO-PO3LUYKOBY [LiSNbHICTbY, a TakoX
TEHOEHUil0 0O CTBOPEHHS IHCTUTYTY AeTekTmBiB y HauioHanbHin
noniuii, HeobxigHO 3AINCHUTU HaykoBe pO3pOBMEeHHs NPUHLUUNIB
IXHBOT AIANbHOCTI 3 noganbliMM  3aKOHOL4ABYMM  3aKpPIiNSIEHHAM.
Ockinbkn  iXHi  NOBHOBaXXeHHs  nepenbadvaldTb  MOXIUBICTb
O[IHOYACHOro NpPOBEAEHHSI OMepaTUBHO-PO3LLYKOBOI AiANbHOCTI Ta
po3cnigyBaHHA KpUMiHANbLHOMO NPOBagKEHHS, 3aKOHOMIPHO mnocTae
NMUTaHHSA OOLUiNbHOCTI PO3NoAiny BracHe npolecy po3crifyBaHHSA Ha
3aKOHO4ABYOMY PpiBHIi Ha OBa €eTanu: HernacHe (OO0 peecTpauii
KPUMiHanbLHOro MNpoBagXeHHsA) W odiuiiHe (3 MOMEHTY BHECEHHS
BiJOMOCTEN NpPO KpUMiHamNbHE MpPaBOMOPYLEHHA A0 €auHOro
peecTpy AOCYAOBUX PO3ChigyBaHb).

Cnig BMOKPEMWUTM HU3KY akTyanbHUX NPOOMEMHUX NMUTaHb, SKi
notpebyTb  HaykoBOro  0BroBopeHHsa Ta  POpPMYMOBaHHA
KOHUEeNTyanbHUX MOMOXEeHb LWOAO MPOBEAEHHS OonepaTuBHO-
TexHiyHmx 3axogiBs (OT3) i HCPO po noctaHOBReHHs yxBanu
cnigyoro cyagi, ski MaTb OYTW Y3romKeHMMM 3 HanpauloBaHHAMMU
Teopii Ta npakTMkM Ang  nofanblioi  HOpMaTMBHO-NPaBOBOI
peanisauii B 3akoHO4aBCTBI YKpaiHW.

AHani3 ocTaHHIX AgocnigkeHb i nyo6nikauin. TeopeTUyHUM
nigrpyHTsiM  po3pobIieHHss  Cy4acHUX MeTOAMK — OpraHisauinHo-
TakTMyHMX 3acag nposefeHHs HCPO i OT3 e Haykosi npadi
BITUM3HAHMX Ta IHO3EMHUX Y4YEeHUX Yy ranysi KpuMiHanicTuku,
KpMMiHanbHOro  npouecy W  Teopii  onepaTuBHO-PO3LLYKOBOI
gisneHocTi (OPL), 30Kpema: C. B. Anbyna, P. C. BenkiHa,
O. A binivak, M. Jl.Ipiboea, HKO.HKD.Opnoea, M. b. Cepreesoi,
€. . Ckynuuwa, M. . Ctpenbbuupkoro, M. A. ToropeubKoro,
O. 0. Tartapoea, B.B. Tonuisa, Jl.[.Yaanosoi, B.Il. ®apuHHuka,
C. C. YepHsiscekoro, M. €. lymnna 1a iH. Y npausax uux HayKoBLiB
OOCNIpKEHO 3aranbHOTEOPETUYHI MNUTaHHA 3actocyBaHHs HCP/U,
OonepaTUBHO-PO3LLIYKOBMX CuUIl, 3acobiB, 3axofiB i MeToniB 3 MeTOH
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BUSIBNEHHH, [OOKYMEHTYBaHHS Ta MPUMNWHEHHS  KPpUMiHaNbHUX
NpPaBOMOPYLLEHb.

BoaHo4ac He oxonneHi 3a3Ha4YeHUMU N iHWMMW OO0CHIMKEHHAMMN
nNpoGremMn KOHLENTyanbHOro Migxo4y A0 OpraHi3auiHO-TaKTUYHMX
3acag npoeegeHHss HCPL Tta OP3, 3o0kpema OO0 MNOCTaHOBMEHHS
yXBanu cnigyoro cyagdi, a TakoX LUSAXKM iX YOOCKOHANEeHHS B KOHTEKCTI
Cy4YacHUX 3MiH y 3aKOHOAaBCTBI YKpaiHu.

HecdopMoBaHiCTb  KOMMSIEKCHOrO  NigXo4y A0  BUBYEHHS
OKpEeCrneHoro Kkora nuTaHb 3yMOBMWMa akTyamnbHIiCTb TeMu Uiel
HayKoBOi poboTu.

MeTta ctaTTi — BMCBITNUTM ocobnuBocTi npoBeaeHHs HCPL Ta

OP3 nig 4ac BUMSIBNEHHS, TMPUNWUHEHHS | pPO3CnigyBaHHS
KpUMiHaNbLHUX NpaBonopyLleHb, a TakoX 3anpornoHyBaTW LUAAXMU X
YAOCKOHAMNEHHS.

Buknaa ocHoBHOro martepiany. 3-nomMik NpoBnemMHnx nNuTaHb,
aKi  6e3nocepefHbO0 CTOCYHOTbCA BMNOBHOBAXEHUX OMNepaTUBHUX
niaposainis, 4OUISTbHO BUOKPEMUTU TaKki:

— HeJloCKoHane HopMaTUBHO-NpaBoBe 3abe3neyveHHs;

— Hegonikn B iH(hopmauinHO-aHaNITUYHOMY W OpraHisauiiHoOMy
3abe3neyeHHi OP3 i HCPU.

UnHHe  3akoHogaBcTBO  KIMMK  YkpaiHm, 3akoH  YkpaiHu
«[po onepaTUBHO-PO3LLYKOBY LiAMNbHICTbY HE LINKOM yperyrnboByloTb
NpaBoBIAHOCMHM Yy cdbepi 3acCTOCyBaHHA crneuianbHUX TEXHIYHUX
3acobiB, a came TexHiYHMX 3acobiB, yCTaTKyBaHHs, anapaTypu,
npvnagis, NpPUCTPOIB, NMporpamMHoro 3abesneveHHsi, npenapariB Ta
iHWKx  BMpObIB, npusHadyeHux  (cneuiansHo po3pobrieHnx,
BMIOTOBMEHNX, 3anporpamoBaHux abo  MnpUMCTOCOBaHUX)  Ans
HernacHoro oTpuMMaHHs iHcpopmauii [1] Sk B onepaTMBHO-PO3LLYKOBIN
DiSANbHOCTI, TaK i B KpUMiHaNbHOMY NPOBaKEHH.

MporanuHu 3akoHogas4oro perynioanHs OP[ 3aranom i woao
3gincHeHHss okpemmx OP3 T1a HCP[L 30kpema, siki TMM4YacoBO
obMexyloTb npaBa NIOAMHU, BU3HAYEHHS TEPMIHIB, SKi HE MaloTb
OAHO3HAYHOro TlyMayeHHA W 3aCTOCYBaHHS B IOPUOMYHIA NpaKTuLi,
Hey3ro>KeHiCTb HOpM pPi3HUX ranysen npaBa 3HAYHO YCKMaAHIOKTb
HanexHe BMKOPUCTaHHS crieuianbHMX TEXHIYHMX 3acobiB y npoTtuaii
3MOYUHHOCTI, @ TakoX 3a NEeBHUX YMOB MOXYTb MNPU3BECTM [0
HeobrpyHTOBaHOro o6MexXeHHs1 Npae i cBOOOA NMIOANHN.

Ha Haw nornag, noeaHaHHA npouecyansHux dyHkuin 3 OPI e
HedonycmumMuMm i cyrnepedums OCHOBHUM MPUHYUNamM rnpoeadKeHHs
rpouecyasibHOI ma ornepamuHO-PO3LYKOB8OI islslbHOCMI.
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3aKkoHoTBOpeLb OOMEXuB y npaBax MNigpos3ainu, siki 34iNCHIOTb
OP[], Bu3HaumBLLK CT. 8 3akoHy YkpaiHu «[1po onepaTtnBHO-pO3LLYKOBY
OianbHICTb» [2] Takow, Yy $KiA HOPMU € BIACUNBHUMKU OO HOPM,
3akpinneHux signosigHumun ctattamu rnasu 21 KK Ykpaium [3].

Y LbOMY KOHTEKCTi HM3Ka npobnem notpebye BperyntoBaHHSA sk
Ha piBHi 3aKOHOOABCTBA, TaK i Ha PiBHI IHCTUTYTIB OKpPeMMUX OpraHis
BMKOHaBYOi Bnagn. 30Kpema, Le CTOCYETbCA MUTaHb MPOBEAEHHS
HCPL, ta OP3 [o nNOCTaHOBMNEHHs yxBanu CRigyoro cypai,
poctpokoBoro npunuHeHHs HCPL, iHdopmauinHo-aHaniTuyHoro
3abe3neveHHs  OiANbHOCTI  onepaTMBHUX, Crig4Mx nigposginie
(KpMMiHanNbHM aHani3) Ta OTpuMMaHHsa iHdopMalii nNpo 3B'A30K,
BMKOPUCTAHHSA HECMpaBXHix (iMiTauiiHmx) 3acobiB TOLLO.

KpiMm UbOro, 3aKkOHOAABCTBO HE MICTUTb YiTKOrO YHOPMYBaHHS
NUTaHHA iHpopmaUinHo-aHaniTM4Horo 3abesnedyeHHs AisnbHOCTI
onepaTMBHOMO npaudiBHUKa, AeTekTnBa, crigyoro y cdepi OP[l Ta B
KpMMiHanNbLHOMY NpoBaXXeHHI BiANOBIAHO.

BaxnvBe 3HaueHHA Mae aHania iHdopmauii, oTpumaHoi Big
onepaTopiB TenekomyHikauin (rmasa 15 KK VYkpainu), a came
iHpopmauii Npo 38’30k MOBINBHUX TepMiHaniB CUCTEM PYXOMOrO
(mobinbHOro) 38’a3ky (Tpadpiku) Ta BiABOPY OaHUX MPO 3B’A30K TakuX
TepMiHariB 3a O3HaKamyn MicLe3HaxXoKeHHs1 MOBINbLHOro TenedoHa B
MOMEHT 3’€QHaHHSA Ta NEBHOro nepiody Yacy (MOHITOPUHIK), Y 3B’A3KY i3
YMM HEOOHO3HAYHMMW € TNyMadeHHs 3aKOHOAaBCTBa afBoOKaTaMu Ta
cyoosamu, Wwo notpebye 3anydeHHs BrMOBHOBaXEHMX OnepaTMBHUX
nigpo3Ainis Ta ix NpauiBHKKIB SIK cnevianicTiB nig Yac cygoBMX 3acigaHb.

He BperynboBaHO HOPMATUBHO MUTaAHHA OTPUMAaHHS iHGopMaLiT
npo 3B'sI30K Y 4YMHHOMY 3akoHi Ykpaihm «[llpo onepaTuBHO-
PO3LUYKOBY [AiSMNbHICTb», WO He nepeandadyae Hopmu  LWOAO
MOXIIMBOCTI OTPUMaHHS Takol iHpopmaLlil.

YacTkoBo U0 npobnemy po3s’sa3as NUCT BuLoro cnetianizoBaHoro
cyay YKpaiHn 3 po3rnsgy UMBINbHUX Ta KpuMiHanbHuX cnpas «[1po
OKpeMi NWUTaHHA 30IMCHEHHs CrnigyvMm Cyaoaelro cygy anensuiiHoi
iIHCTaHUiT CyQoBOro KOHTPOMK 3a OOTPMMaHHSAM npas, cBobon Ta
iHTepeciB ocib y KpuMiHanNsHOMy NpoBapkKeHHi» Big 29 ciuHga 2013 poky
Ne 223-158/0/4-13, y sikoMy 3a3Ha4eHo:

«3rigHo 3 n. 4 4. 1 c1. 8 3akoHy YkpaiHu «“[lpo onepaTtuBHO-
PO3LUYKOBY LiANbHICTE », onepaTMBHUM MigpO34inam HagaHo npaso 3
Jos3Bony cnigyoro cyaai B nopsgky, sBctaHoBneHomy KIMK YkpaiHu,
BUTpebyBaTU JOKYMEHTU W AaHi, WO XapakTepusylTb CMnocid XuTTa
OoKpeMux Ocib, nNigo3poBaHUX y NiAroTosLi abo BUMHEHHI 3rO4MHY» [4].
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Ockinbky ogHUM i3 MexaHi3MiB BUTpeOyBaHHA JOKYMEHTIB | AaHuX,
nepenbadeHnx KK YkpaiHn, € npouedypa TMMYacoBOro OOCTyny OO
peyerr Ta [OKyMeHTiB, nepepbadveHa rnasoto 15 KK YkpaiHw,
onepaTtuvBHI Nigpo34inu MakTb NpaBo 3BepTaTucs A0 Chiguvx cyoais
Cydy MepLuoil iHCTaHUii 3 KNOMoTaHHAMW NPO TUMYacoBUA OOCTYN OO
Takux OOKYMEHTIB 3rigHO 3 mpaBwusiamu, BCTaHOBIEHUMMU CT. 159-166
KMNK YkpaiHn, ypaxoBytoun creumdiky cybektis OPL Tta mety ii
3[INCHEHHS (3MICT W OOrpyHTYBaHHsl KIOMOTaHHA, AodaTku [0
KMonoTaHHSA, NiACTaBn AN KOro 3a10BONEHHS TOLLLO).

Ockinbkn  3akoH YkpaiHm «[po onepaTUBHO-PO3LLYKOBY
disnbHicte» Ta KINK YkpaiHu He pernameHTyioTb npouenypy
iHILlilOBaHHSA BiANOBIOHOIO KNOMOTAHHS, Ha Hally OYMKY, BUpilLyBaTh
Lue nMTaHHSa AouinbHOo BignosigHo Ao BuMor 4. 6 cT. 9 KIK YkpaiHu,
npuyomy BOaYaeTbCA NPaBUNbHUM MNOAAHHA TakuxX KNOMOTaHb
KepiBHMKOM BigMOBIAHOrO ornepaTMBHOrO nigpo3giny abo 1oro
3aCTYMHMKOM 3a NOrOAXKEHHSIM i3 MPOKYPOPOM.

Ha cragii doopmyBaHHA HanpaMmy «KpUMiHanbHOro aHanisy» B
HauioHanbHi noniuii 3a eBponencbkUM 3pa3kom Cnif yperynioBaTu
3a3HayeHi acnekTn siKk Ha 3aKOHO4AaBYOMY PiBHi, Tak 1 y BigNOBIAHUX
BiJOMYMX HOPMATUBHMX aKTax.

Monpy NO3WTMBHI  3pylleHHs B npoueci  pecopMyBaHHS
MBC YkpaiHn, CTBOPEHHSI LEHTpanbHMX OpraHiB BMKOHABYOI Braaw,
30Kkpema [lepxaBHOI MirpauinHoi criyxbu Ykpaihum, HauioHanbHoi
nonivii Ykpainn ta [epxaBHoi NPUKOPAOHHOT Criykbu YkpaiHu, noctana
HM3Ka MNUTaHb OpPraHi3auiiHOroO CnpsiMyBaHHA LLOAO BUFOTOBMEHHS
HecnpaexXHix iMiTauinHmux 3acobis (HI3), ski noTpebyroTb HaykoBOro
BMBYEHHS Ta NOAArbLIOr0 HOPMAaTUBHOIO BPErYIOBaHHS.

3rigHo 3 n.17 cT1.8 3akoHy YkpaiHu «[lpo onepaTtuBHO-
PO3LLYKOBY AiSNIbHICTb», onepaTUBHUM Migpo3dinam Ang BUKOHAHHS
3aBaaHb OP[l HagaHo npaBo CTBOpIOBATKM Ta BuKopucToByBaTu HI3
Ha nigcTtasi nonoxeHb cT. 273 KIK Ykpaiuun. lMig 4yac npoBeaeHHSA
HCP[ moxyTtb 6yTn BukopuctaHni HI3. I3 uieto meToro gonyctumum €
BUrOTOBMNEHHS Ta BUKOPUCTaHHA cneujianbHO BUTOTOBIIEHMX peyen i
OOKYMeHTIB, a BukopuctaHHs HI3 3 iHwor meToto 3a6opoHeHo [3].

OueBNOHOK € HasABHICTb MK MOJIOXKEHHAMWU LMX HOPM MEBHOI
HeBIQNOBIAHOCTI SK y TepMiHOMoOrii, Tak i Woao nopsaaky W niacras
BUrOTOBIEHHS Ta BUKOPUCTaHHA HI3.

Y Hopmax wopo OP[O Ta «kpumiHanbHOI npoLecyansHol
aisnbHocTi naetbes npo HIB3, «cneuianbHO BUroTOBMEHI pedi i
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OOKYMEHTUY, a TakoX nNpo 6e3ymMoBHY 3ab6OPOHY iX BUKOPUCTaAHHS HE
iHaKwe, Hixx anga npoeegeHHss HCP.

KpiMm uboro, HeobxigHO 3MIHUTK Miaxig 40 NIArOoTOBKM MiXKBIOOMYMX
HOpMaTMBHMX aKTiB Wwoao BurotoeneHHst HI3. Cnig po3pobutn 3amiHm oo
3aKoHO4ABCTBA 3a €BPOMNENCHLKMM MNpUKNagoMm, nepeadavmsLin
MOXIMBICTb BUrOTOBNEHHA HI3 He nuwe gepxaBHMMUW opraHamu, a 1
iHLLIMMK FOPUANYHUMN 0COBaMM 3a IXHbOK 3rofoH0.

HaranbHnm € nutaHHa npoBegeHHs HCPO T1a OP3 vy
BMHSATKOBMX HEBIOKNaAHMX BUMNagkax OO MOCTAHOBIEHHS YyXBarnu
cnigyoro cypai. 3a3HayeHe 3yMOBMEHO OWUNIEMOI0 MiXK «3BY)KEHHSM
HasiBHUX rapaHTin npaB i cBobGoa nwoAMHM» Ta HagaHHAM
NPaBOOXOPOHHUM OpraHam «HEOOMEXEHUX MOXIMBOCTEN Ans
TOTanbHOrO KOHTPONO 3a JIIOAWHOKW, HEe CTBOPKKYM AnA  Hel
HanexXHWX rapaHTin 3ax1cTy npas i cBo6oaY.

Ha Haw nornsag, HecBoevacHe nposeaeHHs HCP[I yHacnigok
HEMOXNMBOCTI OTPUMaHHS yxBanu cnigyoro cyagi 4acTto npu3BoauTb
00 BTpaTuM (aKTUYHUX OaHuX, WO MOXYTb CTaTu [JoKasamMu B
KPMMiHaANbHOMY MPOBaKEHHi, YHEMOXIUBIIOE 3anobiraHHa un
MPUMUHEHHS TSHKKOro abo 0COOMMBO  TSDKKOTO  3II0YMHY, MOXe
CMpUYNHUTK 3arnbenb NIoanHN.

€Bponencbka MpakTuka CBigYMTb, WO MNPaBOBY MOXIUBICTb
nposefgeHHas HCP[L po noctaHoBneHHs yxBanu crigyoro cyaai
JouinbHo 3anpoBaauTu Ha Bci Buan HCPL.

3okpema, y 3akoHoaaBcTBi nepeabayeHo, wo HCPO ta OPS,
BignoBigHO OO0  CT. 268  (yCTaAHOBMEHHSI  MiCLE3HaXOMKEHHS
pagioenekTpoHHOro 3acoby), cT.269 (cnocTepexeHHa 3a o0coboto,
pivdto abo MicLiem), y BAHATKOBUX HEBIAKNAAHUX BUNAAKaX, BUSHAYEHNX
cT. 250 KIK YkpaiHn, [0O3BOMIEHO NPOBOAUTU A0 MNOCTAHOBMEHHS
yxXBanu cnigyoro cyadi 3a pilleHHsM  (MOCTaHOBOK)  Crigyoro,
MOroPKEHOro 3 MpPOKypopoM, abo MpoKypopa, a TaKoX nuvwe y
BUHSITKOBMX HEBIAKNaAHUX BUNagKax, NoB’a3aHuX i3:

1) ypATYBaHHSAM XUTTS NOAEN;

2) 3anobiraHHAM YYMHEHHI0O TSXKKOrO N OCOBNIMBO  TSXKKOro
3rn04nHy, nepepbaveHoro posginamu I, I, VI, VII (cT. 201 Ta 209),
IX, X, XIV, XV, XVIl Ocobnueoi yactuHn KpumiHansHOro kogekcy
YkpaiHu [3].

Micna nouatky Takux HCPO npokypop 30608B’A3aHui
HeBiaknNagHo (3a HasiBHOCTI 06’ EKTUBHOT MOXNUBOCTI) 3BEPHYTUCS J0
cnigyoro cyagdi 3 BignoBigHMM KNOMNOTaHHSM.
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MpoTe 4acTo cnigyi Ta NPOKYpOpM BMHOCATH MOCTAHOBWU Ha
npoBegeHHs HCP[L 3a ct.260 (aygio-, BigeOKOHTponb ocobwu),
CT. 267 (0OCTeXeHHs nybnmiyHO HEeOOCTYNMHUX MiCLb, XWUTMNA 4K
iHLIOro BOMOAiIHHA ocobu) i cT. 270 (aygio-, BigeOKOHTPOb Micus) Ta
BMMarawTb  Bid  YNOBHOBaXeHUX  onepaTuMBHMX  Nigpo3ainis
3abesneveHHs X NpoBedeHHs, WO 3acBigyye HeAOCTaTHIN piBEHb X
¢axoBoi NiArOTOBKM i3 LUX NUTaHb Nopsa 3 pearnbHo noTpebolo B
nposefeHHi HCPO came B Takmi cnoci® i HeobXxigHicTO
YHOPMYBaHHS TAKoro BapiaHTy NpoBeAeHHS 3a3HavyeHnX 3axosis.

HuHi  nigposginu, ynoBHoBaxeHi Ha nposeaeHHa HCPU,
KepyloTbCs Yy CBOiM  OiANbHOCTI, 30Kpema, [HCTpykuieo npo
opraHizauito NpoBeAeHHs HermnacHux CchnigumMx posLlWyKoBUX Ain Ta
BUKOPUCTAHHA X pe3ynbTaTiB Y KPUMIHanNbHOMY MNpOBaKEHHI
(IHcTpykuis  npo HCP[L). Len HopmaTMBHO-NMPaBOBUA  akT
3aTBepMKEeHUN CniflbHMM HakasoMm [eHepanbHOI  MpoKypaTypu
Ykpaiin, MBC YkpaiHn, Cnyxbu 6e3neku YkpaiHu, AgmiHicTpauii
OepxaBHOI NpUKOpAOHHOT cnyxbun YkpaiHu, MiHicTepcTBa ¢piHaHCIB
YkpaiHn Ta MinicTepctBa tocTuuii YkpaiHm Big 16 nwuctonaga
2012 poky Ne 114/1042/516/1199/936/1687/5 [5].

Ller akT npviHATO 3a40Bro 40 MiAnNMcaHHs 3akoHiB Ykpainu «[po
HauioHanbHe aHTuKopynuiiHe 6topo  YkpaiHu» Big 14 >KOBTHSA
2014 poky [6], «[Mpo HauioHaneHy noniuito» Big 2 nunHsa 2015 poky [7]
Ta «[Mpo [epxaBHe O6opo poscnigyBaHb» Big 12 nucronaga
2015 poky [8].

3aKoHOMIpHO, WO B NONOXeHHAX IHcTpykuii npo HCPL npo
HOBOCTBOPEHiI OpraHn He WNOETbCSA | He BpaxOBaHO MOSIOXKEHHSA
BiOMOBIAHUX 3aKOHIB.

3 ornagy Ha 3a3HadeHe, JoLUinbHO po3pobuTu HOBY IHCTpyKLUIitO
npo HCP[, sarteBepguBwm ii cninbHUM Hakazom MBC VYkpaiHu,
HauioHanbHoro aHTukopynuinHoro 6topo  Ykpainu, [depxaBHoro
Otopo poscnigyBaHb (y 3B'A3ky 3 TuM, WO HauioHanbHy noniuito
koopanHye MiHIiCTp BHYTpILLHIX cnipas, TOMY BiH i NigNucye Hakasw).

HoBy IHCTpykuUito npo opraHizauito nposegeHHs HCPIO cnig
BMAATU Ha NiACTaBi HUHILLUHBOI LUNIAXOM BHECEHHS A0 HEel TakuUX 3MiH i
OOMOBHEHb.

3okpema, n.1.11.6 BuMKNacTM B HOBIW pedakuii: «3HATTA
iHopmaLii 3 eneKkTpoHHUX iHopMauinHux cuctem (6e3 Bigoma ii
BNacHuKa, Bonopfinbusi abo ytpumyBada (cT. 264 KIK Ykpainu), wo
nonsirae B NOLLYKY, BUSIBMEHHI Ta hikcauii BigoMoCTeNn, SKi MiCTATbCA
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B  €IIeKTPOHHIN  iHdopMaUinHin cuctemi abo 1i  4acTuHax
(enekTpoHHO-00uUCTTIOBaNbHI - MalMHK  (KOMIMT'OTEP), aBTOMAaTWYHi
CUCTEMW, KOMITIOTEPHI Mepexi Towo), AOCTyni OO0 eNeKTPOHHOI
iHdopmauiiHoT cuctemm abo Ti YaCTUHN, a TaKoX B OTPUMaHHI Takux
BigomocTen 6e3 BigomMa ii BnacHuka, Bonoginbua abo yrpumysaua,
30KpemMa i3 3aCTOCYBaHHSIM TEXHIYHOro obnagHaHHs. 3HATTA
iHcbopmaLii 3 enekTpoHHUX iHopmaLinHux cuctem abo Ti YacTuHwu,
JOCTyn 00 SKMX He 0OMexyeTbcs TI BMacHWKOM, Bonoginbuem abo
yTpYMyBayeM 4M He NOB’A3aHui 3 NOJONAaHHAM CUCTEMU MOriYHOro
3axucTty (4. 2 c1. 264 KIK YkpaiHu), He € HernacHow Ccrnigyoto
(poswykoBot) Aieto». Y HUHIWHIN pepakuii BudHavyeHHs HCP[I
HemMae posnopfisly 3a crnocobom Ta YMOBaMM MiX 3BUYAAHUM
ornsigomM, ToOTO cnigyoto (poswykoBot) gieto (y mopsagky ct. 237
KIMK Ykpainu), i HernacHoto cnig4oto (po3LwykoBoto) gieto (BignoBigHo
00 cT. 264 KIK Ykpainn) [5].

Y 3B's13Ky 3 TUM, WO KK YkpaiHum 3rigHo i3 3akoHom Ykpainn «[1po
BHECEHHA 3MiH [0 [eslkMX 3aKoHOAaBuMX akTiB  YKpaiHu Lofao
3abesneyeHHs AianbHOCTI HauioHanbHOro aHTUKopynuiHoro 61po
YkpaiHv Ta HauioHanbHOro areHTcTBa 3 nuTaHb 3anobiraHHs Kopynuiin
Bia 12 ntotoro 2015 poKy AOMNOBHEHO CT. 2691, HeobxigHo nepenbaunTu
B nepeniky HoBy HCP[, B13HauMBLUK Ti TaK: «MOHITOPUHI BaHKIBCbKNX
paxyHkiB, LLO nomsrae B HagaHHi HauioHanbHOMY aHTUKOPYMLUiNHOMY
6topo  YKpaiHM GaHKIBCbKOK YCTaHOBO, 3any4deHO [0 MOHITOPUHIY
OaHKIBCbKMX paxyHKiB, Y MOTOYHOMY pexuMi iHhopMaLii Npo onepaliii,
LLIO 3AIMCHIOTLCS HA OJHOMY abo AeKinbKoxX OaHKIBCbKMX paxyHKax [o
BMKOHaHHA BIigMNOBIAHOI onepauii, a B pasi HEMOXSIMBOCTI — HeramHo
nicns il BUKOHaHHA» [9].

MyHkT 1.15 goOUiNBEHO AONOBHMTU HOPMOKO NPO Te, LLO NPOKYPOP
3060B’sA3aHMN HeBigknagHo nicns novatky HCPM, aky nposagsTh y
BMHSATKOBMX HEBIOKNaAHMX BUMNagkax OO MOCTAHOBIEHHSA YyXBarnu
cnigyoro cyapdi 3a pileHHsaM cnigyoro, y3roKeHoro 3 npokypopomM,
3BEPHYTUCA 3 BIONOBIOHUM KNOMOTaHHAM [0 Chigyoro cyagi.
3asHaveHe nepepbayeHo 4. 1 cr. 250 KIK VYkpaiHu, opHak
NPOKYpPOpPM YacTo He AOTPUMYIOTLCS LbOro NpaBoBoro npunucy [3].

Kpim uporo, n. 3.1 posginy Il HeobxigHO BMKNAacTu BiAMOBIAHO A0
4. 6 cT. 246 KIK Ykpainn: «Cnigymn moxxe NpoBOAUTU HErnacHi crigdi
(poswykoBi)  Aii  camocCTinHO,  gopyyatM  iX  MpOBEOEHHS
BMOBHOBaXXEHMM onepaTUBHUM Migpo3dinam, a Takox 3anydaTtm o ix
npoBeaeHHs iHWnx ocio» (4. 6 cT. 246 KIK Ykpainu) [3]. 3asHaueHe
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3YMOBJIEHO TMM, WO HWHIWHA pefakuid Hagae npaso  crigvyomy
nposogutv HCPL «cninbHO 3 YMNOBHOBaXXEHMMK OnepaTMBHUMMU
nigposginamuy, WO He BIiONOBIOAE NOMNOXEHHAM 3a3Ha4YeHol BULLE
ctatTi KIMK YkpaiHn. Tomy Ha npakTuui noctaTb NPoGneMHi MMTaHHS
came B opraHizauii «cninbHoro» nposegeHHs HCPLO, agxke B
nonoxeHHsax IHcTpykuii npo HCPO nepepbadeHo nwuwe cnoci6
NpoOBedEeHHA 3a [JOPYYEeHHAM. ICTOTHUM € pusMK TpakTyBaHHS
nposegeHHa HCPO cniguum  «CniNnbHO 3 YNOBHOBaXEHUMMU
onepaTMBHMMW Migpo34inamm» sk Takoro, LWO HE BianoBigae BUMOram
3aKOHY, TOMY OTPMMaHi JOKa3n He MaTUMYTb JOKA30BOro 3HaYEHHS.

Cneumndika npakTMYHOro 3acTocyBaHHA M. 3.3 nondrae B TOMy,
WO cnigvmin, NpPoKypop Haacumnae JOpYYEHHS KepiBHWKY opraHy, nig
OPUCONKLIEID AKOMO 3HAXOAUTBCA MiCLe BUYMHEHHS KPpUMIHANbHOro
NpaBoOMOPYWEHHA | B CKAagi SKOro  3HaxoAaTbCA  OpraH
po3crnigyBaHHa Ta/abo onepaTuBHi Nigpo3a4inu, YNOBHOBAaXEHi Ha
npoeeneHHa HCPL,.

BogHoyac cnigyi 4acto BBaxalTb, WO 6e3nocepeaHbO
NigPO3AINY KapHOro po3LyKy, 3aXMCTYy €KOHOMIKM Ta iHWi € came
TUMWM oOpraHamu, TOMY HaAcunawTb Ha agpecy iXHiX KepiBHMKIB
BignoBiagHi gopyveHHs. OfHak BOHM € nuwe  CTPYKTYPHUMMU
nigposainamMmm LeEeHTpanbHOro opraHy ynpasniHHA HauioHanbHOT
noniuii  YkpaiHu, ronoBHWX ynpaeniHb HauioHanbHOT noniuii B
ABTOHOMHIN Pecnybniui Kpum Ta micti CeBactononi, obnactax, m.
Kuesi. ToMy Taki OopyvyeHHs noBepTalTb 0e3 BUKOHAHHA Ans iX
HaneXHoro 0OPMIIEHHS Ta HanpaBlEHHS.

BucHoBku. [1na BperyntioBaHHs HU3kM NpobneMHux nuTaHb nig vac
npoBeneHHss HCP[I, HopMaTMBHO-NPaBOBOro pernamMeHTyBaHHS L€l
cdepn gianbHocTi HauioHanbHoi noniuil  YkpaiHn, HauioHansHoro
aHTuKopynuinHoro 6iopo YkpaiHn, depxasHoro 6topo poscnigyBaHb Ta
HW3KM iHLWMX opraHiB HaranbHoW € NoTpeba BnaaHHA B HOBIV pedakuii
[HCTpYKUil Npo oOpraHi3auilo MNpPOBEAEHHS  HernacHux  Ccnigumx
PO3LLYKOBUX Ail Ta BUKOPWUCTaHHSA iX pesynbTaTiB y KpUMiHanbHOMY
NpoBaXeHHi. 3asHadeHe cCnpuaATMME 3MILUHEHHIO 3aKOHHOCTI B
OiSANBHOCTI LMX OPraHiB i MiABULLIEHHIO €EKTUBHOCTI iX poboTy.
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Improvement of Legal and Regulatory Framework
for Carrying out Operational-Search Activities
and Covert Investigation (Search) Actions

In this article the authors revealed the peculiarities of conducting
covert investigative (search) operations (CISO) and operative-
technical measures during the Detection, Documentation and
Investigation of Criminal Offenses, as well as suggested ways to
improve them.

At the moment, units that are authorized to conduct such
activities use the Instruction about organization of conducting covert
investigative search operations and usage of their results in the
criminal processes. One can not but draw attention to the fact that
this act was signed and registered long before the signing of the Law
of Ukraine «About National Anti-Corruption Bureau of Ukraine», laws
«About National Police» and «About the State Bureau of
Investigations». It is natural that in the provisions of the Instruction
the newly created bodies and the provisions of the relevant laws
have not been taken into account.

With the aim of regulation of a lot of problematic questions in
conducting CISO, normative-legal regulation of this sphere of activity
of authorized operative units and a number of other bodies, the need
of publication the Instruction about organization and conducting of
covert investigative search operations and the usage of their results
in the criminal processes in new edition is urgent. This will contribute
to strengthening the rule of law in the activities of the above
mentioned bodies and improving their effectiveness.

Keywords: operative and technical measures; covert
investigative actions; units of operative and technical measures.
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Y[IK 351.746.2(477)(09)

Kusizee C. M. — kaHaupaT topuanydHuX
Hayk, AOKTOopaHT HauioHanbHOI akagemil
BHYTPILWHIX cnpas, M. Kuie

IcTopnyHO-NpaBoOBi NepeayMoBM 3aKOHOA4AaBYOro
BperynioBaHHA opraHisauii HernacHoi po6oTu
1 onepaTUBHO-PO3LLYKOBOI AiANbHOCTI B YKpaiHi

BucsimneHo icmopu4Ho-nipasosi nepedymMosu 3aKkoH00ag84020 6peayro8aHHs
opeaHizaujii HeamacHoi pobomu U ornepamueHO-po3wykosoi OisiibHocmi 8 YkpaiHi 6
KOHmMeKcmi coujanbHux mpaHcghopmauiti i pechopmysaHHsI paBoOXOPOHHUX OpaaHis.
PosznsHymo e2eHe3y uyux eudie OisinbHocmi. CxapaKmepu3oeaHO cydYacHul cmaH
3aKkoHo0ag4o20 epezyniosaHHs opeaHisauii HeamacHoi pobomu ( orepamugHo-
po3wykoeoi  OisiibHocmi.  OKpecrieHo HarnpsimMu noGanbwo20 Uo2o po3sumky U
YOOCKOHareHHs.

BuokpemneHo icmopuyHi emanu 3apOdXeHHsl, CMaHOBMEHHS ma pPo38UMKY
3aKoH00agqy020 epeeyroeaHHs1 OpaaHi3aujii HeenacHoi pobomu U ornepamugHo-
po3uwiykosoi disiribHocmi 8 YKpaii: nepwull eman oxorsntoe nepiod Kuiscbkoi Pyci (X—
Xlll cm.); dpyaull — noe’sa3aHull i3 HamexHicmio yKpaiHcbKux 3emeni 0o Benukoz2o
KHsi3iecmea Jlumoecbko2o ma Peui lNocronumoi (XIV-XVI cm.); mpemil — npunadae Ha
yacu, Konu YkpaiHa exoduna 0o cknady Pociticekoi imnepii (XVII — noy. XX cm.);
yemeepmutli emarn yMO8HO 8U3Ha4YeHO 5K «padsiHebKul rnepiod» (1917-1991); m’amud —
poarioyascsi 3i 3006ymmsi YkpaiHoto He3anexHocmi U mpusag o npuliHmmsi HO8020
KpuminanbHozo npouecyansHo2o kodekcy YkpaiHu 2012 poKy; wocmuli eman mpueae
Oomenep | noeszaHuli i3 0Oicl0 HOB020  KPUMIHarNbHO20  fpouecyanbHo20
3aKkoHoOagcmea ma peghopMy8aHHSIM CUCMEMU NPagoOXOPOHHUX Op2aHis.

OKpecrnieHo 03HaKu Cy4aCcHO20 3aKoHO0agy020 epea2ynosaHHs opaaHizauii
HeanacHoi pobomu U onepamugHO-po3wlyKkogoi disinbHocmi, ceped skux: 1) cghepa
CycninbHUX BIOHOCUH PagoOXOPOHHOI OisilbHOCMI,  Mpagose  peayriio8aHHs  SIKOI
30ilicHIoomb Ha nidcmasi HU3KU HOPMamueHO-pasosux akmis, 30Kpema 8i00MYUX;
2) uinecnpsiMosaHuti, —opeaaHisauitiHut, pe3ynbmamueHuli xapakmep; 3) npasosa
¢gopma 8i0HOCUH MiX cyb’ekmamu U ob’ekmamu; 4) KOHKpemHicmb, mobmo 38°430K i3
peanbHUMu 8idHocuHaMu; 5) HasieHicmb uirnicHOI cucmemu 3acobig (1020 3abe3rneyYeHHs,
wo sidnosidarome 8uMo2aM 3aKOHHOCTI; 6) 2apaHmyeaHHs1 008e0eHHsT HOPM rpasa 00
iX eukoHaHHSsi; 7) 30ilICHEHHS1 8 iHMepecax cycrinbcmea Ha nidcmasi HopMm rnpasa U
akmis peanizauii npaea; 8) susHayasibHa Mema — eriue Ha roeediHKy cyb’ekmie ma
06’ekmig npagooXopOHHOI disiribHOCMI A1t BUKOHaHHST MOCMasieHuUX 3a80aHhb.

KnouoBi cnoea: HermacHa po6oTa; oOnepaTUBHO-PO3LUYKOBA LisNbHICTb;
HOPMaTUBHO-MPaBOBI aKTw.

MoctaHoBKa npo6nemu. HecTabinbHiCTb couianbHOro Ta
NOMNITUYHOrO XMUTTA B YKpaiHi CNpUYMHAE HeratuBHi  TeHOeHLUil
3MOYMHHOI OiSAiNbHOCTI. YTBEpMKEHHS NPpaBOBOI AepXXaBn Ha Cy4acHOMY
eTani noTpebye BOOCKOHANEHHS OinbLUOCTi cdyep CyCninibHUX BiOHOCUH,

© Knsize C. M., 2018
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30KkpeMa cdepn NpPaBOOXOPOHHOI AiNbHOCTI, nepenbayae SKiCHO
HOBMM piBEHb OCMWUCIIEHHS CYTHOCTI, 3aBAaHb | 3aKoHO4aBYOro
BpEeryrnoBaHHSA  opraHisauii  HernmacHoi pobotM W onepaTMBHO-
PO3LUYKOBOI AiAnbHOCTI.

AHani3 ocTaHHiX gocnigxeHb i nybnikauin. [ocnigpkeHHro
NMMTaHb 3aKOHOLABYOro BPEryroBaHHS OpraHisauii HermacHoi poboTu
N onepaTMBHO-PO3LLYKOBOI OiANbHOCTI B YKpaiHi nNpucBAYeHO npadi
BITYM3HAHUX YYEHUX: B. I. BacunuH4yka, B. O. mywkoea,
M. J1. Tpiboea, E. O. [igopeHka, B.Tl. €BTywka, A. M. Kucnoro,
O. I. Ko3aueHka, A. 10. KoHgpaTtbeBa, 0. W. Hukndpopuyka,
M. A. MNoropeubkoro, . b. Cepreenoi, M. B. Crawaka,
C. C. YepHsiBCcbKOro Ta iH.

OpHak 3MiHW, SKi BiAOyBalOTLCA B MPaBOBOMY peryntoBaHHi Ta
npakTuui peanisauii HernmacHoi poboTu 1 onepaTUBHO-PO3LLYKOBOI
OiSANTbHOCTI, 3yMOBIIOKOTb HEOOXIOHICTb AOCMIAKEHHS X ICTOPUYHUX i
npasBoBux 3acagd. Cnig 3’'AcyBatM  iCTOpUYHI  nNepeaymoBU
BUHWKHEHHS, PO3BUTKY UUX BUAIB AiSNIbHOCTI, CXapakTtepu3yBaTtu
Cy4acHuWI CTaH 3aKOHO4aBYOro BperyrnoBaHHs opraHisaLii HernacHoi
poboT N onepaTMBHO-PO3LUYKOBOI [JiANIbHOCTI Ta Ha nigcrasi
OTPUMaHMX BiJOMOCTEN OKPECIHUTU HaNPsSMW NOAANbLLUIOrO PO3BUTKY
N YOOCKOHareHHs.

MeTolo Ui€ei cTaTTi € BUCBITNEHHS eTaniB CTaAHOBIEHHS Ta
PO3BUTKY 3aKOHOAABYOro BpPErynioBaHHA oOpradisauil HernacHol
po6oTu 1 oNnepaTUBHO-PO3LLYKOBOI AiANbHOCTI B YKpaiHi.

3OificHeHi HayKOBi [OOCNIMKEHHSA [aloTb MiACTaBM BUOKPEMUTU
ICTOPWYHI  eTann  3apOKEeHHs, CTaHOBMEHHS Ta  PO3BUTKY
3aKOHOOABYOrO BpPEryrioBaHHSA OpraHisauii HermacHoi poboTtn 1
onepaTMBHO-PO3LLYKOBOI AisNbHOCTI B YKpaiHi. Cnig po3rnsHyTy ix
JoKnagHiwe.

Buknapg ocHoBHoro wmartepiany. OpHielo 3 nepLumx
OOKYMEHTarnbHUX 3rafok NpoO MOXIMBICTb BUKOPUCTAHHS HErnacHmX
3acobiB 3axuCTy iHTepeciB AepXaBu Yy BITUM3IHAHIN iCTOpIT MOXHa
BBakaTu BiQOMY nam’ATKy [aBHbOPYCbKOrO npaBa — [OOroBip
Kuiscbkoi Pyci, yknageHun kHasem Onerom 3 BisaHTieo 944 poky.
BiH 6yB cnpsiMoBaHMIA Ha 3axUCT OCOOUCTOro MarHa KOro CTOPIH.
Moro nonoxeHHs MICTUNM npaBuna NOBOMKEHHS 3i 3nogiaMu Ta
OOMnycKanu BWKOPWCTaHHSA HErriacHOro CroCTEepeXeHHS 3a iXHbO
noeefiHkol0. [laBHi CNoOB’stHM ofepXXyBanu HeobXxiaHy iHpopmaito 3a
[OMOMOIOI0 areHTiB, «MUTHUX Nloaeny, KynuiB, TaEMHUX BigBigyBayis
Ta iH. [1, c. 63-64].
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MapanenbHO i3 OPMYBaHHAM [epXaBHOCTI pPO3BMBANMUCS
agMiHiCTpaTUBHO-CYOOBI  opraHn.  YOocKoHanwBanum  cuctemy
PO3LUYKY 3MOYUHLIB, MNepeayciMm poswykoBy poboTy Lwoao ocib,
MPUYETHUX OO0 BYMHEHHS OEPXKaBHUX 3MI0YMHIB, i «BIOOMUX FNXMX
niogen». 3akoHoOaBYEe 3aKpiNNEHHs Takux HOBEN 34iACHEHO B
nepLIOMY KOAEKCI 3aranbHOPYCbKOro npaesa — «Pycbkin npasgi».

Mpotarom X-XIII cT. po3swyk 6yB MPOTOTUNOM Cy4acHOI
HernmacHoi  poboTM 1 onepaTMBHO-PO3LIYKOBOI  OiANIbHOCTI.
MpioputeTHUMm cnocobom OTpMMaHHS OnNepaTMBHO  3HAYYLLOI
iHdbopmauii 6yno BMKOPUCTaAHHA crieuianbHux ocid, ski 3gobyBanu
BiJOMOCTIi Ha OOBipYMX 3acagax.

Y KuiBcbkin Pyci kpuMmiHanbHuiA npouec OyB nNepeBaxHO
3MaranbHUM,  BOAHO4Yac, nepegbayaB  eneMeHTM  Crigyoro
(poswykoBoro) npouecy. OkpeMi puUCKU iHKBI3ULINHUX MeTOAIB
npouecy 3acTocoByBanuv B cripaBax npo 3fI04UHU NPOTU KHA3IBCLKOT
Bnagn. KHsasi Ta ix npubiyHMKM caMOCTiMHO  3gincHioBanu
po3crnigyBaHHA Ta CcCyaunu 3nouuHuiB [2, c.644]. EnemeHTn
pO3LLYKOBOro NpoLecy BUKOpUCTOBYBana 1 Liepkea nig yac posrnagy
crpas Mpo 3MoYnHW NPOTK penirii Ta uepksu [3, c. 526].

Takmm ynHoMm, 3a yaciB KuiBcbkoi Pyci kpumiHanbHuI npouec 3a
TUNom 6yB 3MillaHUM: AOMiHYBanu O3HaKM 3MarasnibHOro Cygo4MHCTBA
3 NEBHUMW eneMeHTamMm Cnigyoro (Po3LLyKoBOro) npouecy.

3a yvaciB, Konu yKpaiHCbKi 3eMni 3Haxogunuca nig BRagowo
Benukoro kHsiziBcTBa JlutoBcbkoro (XIV cT.), a 3rogpom — Peui
MocnonuToi (1569), gisnu JluToBcbki cTaTyTn. Ynmano ix nonoxeHb
3ano3unyeHo 3 «Pycbkoi npaBau». Lli npaBoBi axepena peryntoBanu
BCi cdepu npaBa HaBiTb 3rogoM — Y KO3aLbKO-TeTbMaHCbKiN
JepxaBi, xoya napanenbHO MoYyanu BUKOPWUCTOBYBATU W HOPMU
3BMYAEBOro KO3aLbKoro npasa.

Micna posnagy Peui MNMocnonutoi ykpaiHCcbKi 3emni yBiAWNW A0
cknagy Pocincbkoi imnepii, wo 6e3nocepenHbo Bigobpasunocs Ha
3aKOHOJABCTBI, 30KpeMa 1 NMPaBOOXOPOHHIN AisiNbHOCTI.

KpuMiHanbHMn po3wWwyK 3 BUKOPUCTAHHSAM METOAIB HerracHol
pob0oTn 1 ONepaTUBHO-PO3LLYKOBOI AisiNbHOCTI noyas hopMyBaTUCA B
Pocii 3a yaciB yaptoBaHHs [eTpa |, akuin nepenHsas gocsig npotuail
3nodnHam y HimeuwuuHi. Imnepatop 1707 poky 3acHyBaB qickanbHy
cnyxby, Ha dky Oyno noknageHo yHKUii Wwoao 3abesneyeHHs
3aKOHHOCTI  OiANbHOCTI  OpraHiB  AepXkaBHOI  Bnagu, npoTuaii
Ka3HOKpaACTBy, xabapHMUTBY, 3MOBXMBAHHIO MocagaMu  TOLLO.
Harnsagosi noBHoBaxeHHs1 dickanis Gyno noeaHaHo 3 onepaTuBHO-
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poswykoBumn. B ykasi «lMpo nocagu oickanis» 1714 poky MNetpo |
BM3HAYMB MOMDK iHWMX Taky KomneTeHuilo cpickanis: gonut
Nigo3poBaHMX, 30BHILLHE CMOCTEPEXEHHS, 3OINCHEHHA MPOBOKALN,
3aCTOCYBaHHA TOPTYp, TaeEMHe BWBIQYBaHHS BMOBHOBaXEHUMU
ocobamu iHhopMaLii Npo «3MOBMUCHUKIBY, SIKi BUMHWUMM KOPUCMUBI
3noumHu, Towo. [lig yvac npaeniHHa KatepuHum Il 1762 poky ©Oyno
BMOAHO yka3 npo Miksigauilo B cUCTEMi NOMILENCLKUX OPraHiB iHCTUTYTY
CULLUKIB, SKUN BUMHUK wWe B KiHUi XV — Ha noyatky XVIcT., a noro
dyHKUiT aeneroBaHoO MicLeBMM opraHam 3aranbHOol noniuii. BupaHui
1782 poky lMoniuencbknii cTaTyT MICTUB BaXKnMBI NpaBuna opraxisadil
Ta OKpecnioBaB KOMMeTeHLUilo noniuii. BiH cTaB BaroMnm 3pyLUEHHAM Y
BIJOKPEMIEHHi CcydoBOi Bragy Big — Crigy0-poO3LUYKOBOI,  OCKISTbKU
nepefas OCTaHHIO A0 BiAaHHs opraHiB 3aranbHoi noniuii [1, c. 86, 91].

Takum 4mHOM, 3a 4aciB npasniHHA iMnepaTtpuui Katepunu Il
Oyno 3anpoBamKeHO €AMHY CMCTEMY CriacTBa, Cygy Ta po3LyKy B
rybepHisax. PyHKUIT po3LyKy B KpMMiHanbHMUX CripaBax Ha piBHi MOBITY
noknanu Ha KaniTaHa-CnpaBHMKA, a B MiCTaX — Ha FOPOAHWNYMX i
nignopsakoBaHy imM noniuito. Ctatyt ©narounHHa 1782 poky
OCTaTOMHO BigOKpeMuMB CygoBY Bnagy Big Crnigyo-po3LlyKOBOI.
[o 1860 poky poscnigyBaHHA 3mno4uHiB Yy Pocivicekin imnepii, oo
CKragy kol Hamnexarna OinbLUiCTb YKpaiHCbKMX 3eMEenb, 34iMCHIOBaNu
MiCbka Ta 3eMcbka noniuid. Y nositTax cygoBy Bnaay npeactaBnanm
CTaHOBMW MNpPUCTaB, 3€MCbKUIN CMpPaBHWK i MOBITOBUK CTPANYUNA, AKi
BXOOUNM [0 BiAQINEHHs 3eMCbKoro cygy. Y Mictax 3nouunHu
poscnigyBanu npueaTtHi abo crigyi npuctasu.

Ha nouatky XIX cT. obroBopeHHs igei pedopmyBaHHs
HEBHOPMOBAHOIO KPUMIHAMNbHOTrO CyAoYMHCTBa Oyrno BMHECEHO Ha
JepxaBHui piseHb. [Ins i peanisauii HeobxigHo 6yno nepeposnoainTn
BNagHi NOBHOBAXXEHHS, 30CepepKeHi B MOMILEeNCbKMX opraHax, Mk
CYOOBVMMU 1 aMIHICTPaTUBHUMK YCTaHOBaMW. TakmMM YMHOM, NUTaHHS
noAiny cyaoBol Ta aAMiHICTpaTMBHOI BNnagu B KpMMiHaANb5LHOMY MpoLeci
Oyno knw4oBUM He nuvwe B nepiog pedopm cepeanHu XIX ct.,
a 1 3Ha4HO nisHiwe [4].

3rigHo 3 ykasom Big 3 nunHa 1826 poky, B6yno CTBOpPEHO sk
opraH nonituyHoi  noniuii Il BiggineHHa «CobGcTBeHHOW  ero
Mmnepatopckoro Benuuectsa kaHuenspuoo», OO0 CcKnagy $Koro
Bxoguna ocobnuBa KaHUensapid MiHICTEpCTBa BHYTPILLHIX CrpaB.
3 pianbHicTio |l BiggineHHa noB’dA3aHMA  PO3BUTOK areHTypHOI
po60oTn — 0QHOro 3 HameEeKTUBHILLMX CNOCOBIB PO3KPUTTS 3ITOYUHIB.
Ho XVIII cT. Taky poboTy hakTU4HO He 34iMcHIoBanu, yHKUioHyBaB
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nuwie iHCTUTYT AOOHOCIB, 3aKpinneHu Ha HOPMAaTUBHO-NPaBOBOMY
piBHi. Po3wWwyKoBYy AiSNbHICTb 34iMCHIOBANM LUASXOM CMOCTEPEXEHHSA
abo BMKOpPMCTOBYBanNU WNUIyHIB [5].

PedopmyBaHHsa cnigcTtBa BcepeamHi XIX cT. 6yno cnpsimoBaHe
Ha peanisauilo OBOX KIYOBMX 3aBAaHb: NO-feplue, onTuMmidyBaTu
AisnbHICTb noniuii, wWob BoHa Oyna 3gaTHa ePeKTMBHO 3A4iNCHIOBATH
OXOPOHY JepXaBHOro nopsaaky, To6To BMKOHYBATWM afMiHICTpaTUBHI
dyHKUii; no-gpyre, 3abe3nevnTn BiOOKPEMITEHHS  MOMILENCHKOi
(agmiHicTpaTMBHOI) Ta cyaoBOi (Cnig4yoi) opucamkuii.

Ak OOMOBHEHHs1 OO0 ykady Big 8 uyepBHs 1860 poky ©Oyno
npurHaATOo «Hakas cygosum cniguum» | «Hakas noniuii npo
NPOBEAEHHS Oi3HAHHSA B MOAIAX, WO MOy MIiCTUTKM B cObi 3mounHm
Ta nMpoBWHWM». 3aBAsfKM UMM [OOKYMEHTaM yneplie [OOoCyAoBe
po3cnigyBaHHa Oyno po3noAineHo Ha AisHaHHSa (npeporaTtusa
afMiHiCTpaTMBHOI Bnaam) i cnigcTBo (CyooBa LisNbHICTB), @ TakoX
BCTAHOBIIEHO MNOPSAO0K MNPOBAMKEHHST B KPUMIHANbHUX cripaBax,
BM3HAYEHO MPaBOBIQHOCUHM CRIAYOro 3 nosiuyielo Ta CcygoBUMU
opraHamu, perfameHToOBaHO AianbHICTb noniuii. KoHTponb 3a
poboTo cniguMx MOKManM Ha cygou, SKi MOrmM  3YNMUHATK
po3cnigyBaHHA Ta 3akpuBaTu crpaBy, JaBaTu ChigyMM BKa3iBKu,
ckacoByBaTh ix piweHHsi. CygoBui cnigyumii NpoBaguB CriACTBO B
NpU3HayeHin nomy AingHui nosiTy abo micta. AKWO 3N04YUH YYMHEHO
abo BMSBNEHO Ha TepuTopii NMoro AinsHkM abo Ha noro AinsHui
nepebysae nigo3ploBaHUM 4M  OBBWHYBaYyBaHWA Yy  3MOYUHI,
YYMHEHOMY Ha iHWIiN AingHui, cnigywn npoBaguB cnigcTBo Ao
MOMEHTY BCTaHOBMEHHS MiCLUSi BYMHEHHHA 3MOYMHY, a noTiM
nepegasas NMOro BignoBigHoOMy cnigyomy [6, c. 342].

MMpoTe pecbopma He 3morna CyTTeBO NIABULLUTU eeKTUBHICTb
OiSINBbHOCTI 3 PO3CriAyBaHHS 3MTOYUHIB A YCYHYTM il OCHOBHI HEOOMIKN,
noB’si3aHi, nepegycim, i3 HeCnpUATNIMBMMKM yMOBaMn poboTu opraHis
po3crigyBaHHs, 3-MOMPK SKMX IHKBi3WUiMHA CYTHICTb npouecy,
haKkTU4He 3NUTTA Ai3HaHHA 3 JOCYAOBUM CRiACTBOM.

3 iHworo 60Ky, xo4a ge-tope AisanbHiCTb nonidii 6yna BigaineHa
BiO AianbHOCTI cnigvoro (noniuig nposBoguna AisHaHHs, a CyooBuiA
cniguMn — JocygoBe crnigcTBo), Ae-hakto Oyny BigXuneHHsa Big
3anponoHoBaHoi moAdeni nobyaosu [OCYOOBOro  PO3CrigyBaHHS.
OpgHe 3 HUX — 3MillyBaHHA 3aBAaHb [i3HAHHA Ta OOCYAOBOrO
cninpctea. Tak, y cT. 253 CraTyTy 3aBOaHHAM Ai3dHaHHa ©yno
BCTAHOBUTU MOAil0 Ta O3HAKM 3M0YMHY. BkasiBOK LwWOOO0 MOLWWyKY
ocobu, dka BUYMHMNA 3MOYMH, CTaTTd He MmicTuna. Lle cynepeuuno
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KOHLIeNTyanbHUM MNOMOXEHHAM cyaoBoi  pedopmu 1864 poky.
MoknagaHHa Ha cnigyoro  OyHKUil  «cuwuka»  Hamaranucsa
Bunpasaatn 6pakom y Pociicekin iMnepii cneuianbHOI cyaoBOi
noniuii, NnepeBaHTaXXeHHAM 3aranbHOl NOoNIUil «iHWKUMKX cnpaBamMmy.
OpHak Ui TeHAeHUil cBiguunuM nNpo HamaraHHa nepeTBopuUTU
Cy[0BOrO CRiA4Y0oro Ha agMiHiCTpaTUBHUA OpraH.

Ha noyatky XX cT. piBeHb 3no4uMHHOCTI B Pocii npogosxysaB
3poctatn. CTaHOBMLLE YCKIaOHIOBanocs criabkoto opraHisauieo B
noniuii HernacHoi poboTu 11 onepaTUBHO-PO3LLYKOBOI AiANbHOCTI, LWO
Oyno CnpuMYnMHEHO HeCOPMOBAHICTIO 3arafilbHOLEPXKaBHOI CUCTEMMU
KpMMiHanNbLHO-pO3LLYKOBUX  anapaTiB. [Ana  po3e’dA3aHHA L€l
npobnemun 1908 poky Oyno npunHATO IHCTPYKUitO 3 opraHisauii Ta
BEJEHHS BHYTPIWHBOI areHTypu, 3rigHO 3 SKOK [0 areHTYpPHOro
anapaTty BXOAWMNW: areHTU BHYTPILWHbOro CroCTepeXeHHs1 (TAEMHI
CMiBpOBITHMKKN), OOMOMIKHI  areHTM |  «WTY4YHUKMY». AreHTamu
BHYTPILLUHLOrO CNOCTEpeXeHHa Oynn ocobu, ki Bxogunu Ao
3M104YUHHNX CMiBTOBApUCTB. [JONOMIKHUMW areHTamu cTaBanm ocobu,
AKi, Xo4a W He Oynu uneHamy 3MNOYMHHUX OpraHisauin, oAHak
NOCTIMHO CNPUANM PO3LUYKY, BUKOHYIOUYM Pi3Hi JOPYYEHHS, HagaBsanm
Ons uboro HeobxigHy iHpopmaLito NpPo 3NOYMHHY AisanbHICTb. Ocib,
SKi HagaBanu BiOQOMOCTI perynspHo W 3a BuHaropody, Hasusanu
«WTYy4YHUKamm» [7, c. 82-83].

IHCTPYKUitO Ons YMHIB pO3LLYKOBOI noniuii 6yno 3aTBepaXeHo
1910 poky. 3rigHO 3 UMM AOKYMEHTOM, PO3LUYKOBI BigdiNeHHs manu
34iMCHIOBATM HernacHe po3cnigyBaHHA Ta NPOBOAUTU Ai3HAHHSA Ons
nonepempKeHHs 1 PO3KPUTTH 3MOYNHHUX Ai 3aranbHOKPUMIHANBHOMO
CNpsSIMyBaHHS. PoswykoBuM  BiggineHHAM  HagaHo  npaBo
30INCHIOBATM CUCTEMHUW Harnsg 3a KpUMMiHanNbHUMKU enemMeHTamu
LWUNAXOM HerracHol areHTypu Ta 30BHIWHbOMO CrOCTEPEXEHHS.
Pedopma 1914 poky cTtana ocTaHHbOW B iCTOPIii AOPEBONIOLIHMX
BITUYM3HSAHUX cnyk6 y npoTuaii 3no4mHHocTi [8, ¢. 99—100].

3asHayeHi [OKYMEeHTM pernameHTyBanu 3acagum opradisadil
HernacHoi po6oTu 1 onepaTMBHO-PO3LLYKOBOI AiSINIbHOCTI TOro 4acy,
OlHaK Take peryroBaHHSA He MOXHa BBaXXaTu JOCKOHANUM.

Omxe, HanpukiHui XVIII — Ha novaTky XX CT. BNaga Hamaranacs
po3pobuTn onTumanbHy CTPYKTYpy noniuii. CTBOptoBanu pisHi
KaHuenspil, KOMiTeTW, IiHWi opraHn Ta nigpo3ginM 3 MeTow
eeKkTMBHOrO  [A0CYOOBOrO  pPO3ChigyBaHHA  3MOYMHIB, o
I'PYHTYBarocs Ha BUWKOPUCTAHHI MeTOoAiB oOpraHisauii HernacHoi
poboTn 11 onepaTMBHO-PO3LLYKOBOI AiAnbHOCTI. [eueHTpanizoBaHi
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KapanbHi opraHu Pocincbkoi iMnepil, BMKOPUCTOBYIOYM areHTypy,
Oigny  napanenbHO, 3aBaXkaluu OAWH OOHOMY, WO HeraTMBHO
nosHayanocsi Ha pe3ynbTaTUBHOCTI BUKOHAHHA 3aBAaHb LWOAO
3axucTy 6e3nekun gepxxaeu Ta NPoOTUAi 3NOYNHHOCTI.

Micns >KoBTHEBOro nepeBOpOTY HOBa BMnaga cepepn NpiOpuUTETIB
BM3HauMra HeoOXiOHICTb CBOEYACHO BUSIBNSITU W BUKPUBATU iOEMHUX
CYNPOTUBHWKIB | KPUMIHANBHUIA enemeHT, Lo 6e3nocepeaHbO BNANHYIO
Ha HernacHy poboTy Ta onepaTUBHO-PO3LLYKOBY AiSNbHICTb.

AreHTypHO-onepaTuBHy poboTy 3abesnevyBanu OCBiIAOMIMEHI
Bigainu, aki 6yno ctBopeHo 1918 poky Mpu MICbKMX, MOBITOBUX i
ryGepHCbKMX  OpraHax BnaaM 3a  BiAOMYOK  BepTUKanmo
nignopsigkyBaHHs. [MpoBigHMM iHCTPYMEHTOM LUiei pobotn Oyna
«TaeMHa areHTypa». YBary akueHTyBamnu Ha 30epeXXeHHi B TaEMHML
0COBUCTNX HErnacHUX NomivHukiB [8, c. 137—140].

Cnig 3'cyBaTm ChiBBIAHOLWEHHST TOrodacHoi cnigyoi Ta
onepaTtuBHO-po3LwykoBOi AianebHocTi. Y KINK YCPP 1922-ro i
1927 pokiB Ge3nocepedHbOi BKa3iBKM Ha MPOBEOEHHS onepaTuBHO-
PO3LUYKOBUX 3ax0fiB opraHamu fi3HaHHsA He 6yno, npoTe 3i 3MicTy
OeKinbkox craten BbOavaeTbCsl, WO Ui (OYHKUii OpraHn aisHaHHs,
30Kkpema Minidii, BCe X TakM BUKOHyBanu. 3okpema, y cT.90
KMK YCPP 1927 poky 3a3Ha4eHo, L0 aHOHIMHI 3asiBU MOXYTb OyTu
npMBOAOM [0 MNOPYLUEHHS KPWUMiHANbHOI CcnpaBu nuwe nicng
nonepegHbOl  HernacHoi iX MepeBipkM opraHamu  OisHaHHS.
Lle monoxeHHs HeraTMBHO MNO3HA4YUINoOcs Ha NobyaoBi cnyx60Bux
BiHOCWH OpraHiB cnigcrtea 1 AidHaHHSA, OCKifNbKW chigdi, oTpymasLUn
Bi opraHiB Ai3HaHHA MaTepianu, B OQHMX BMNagkax BU3HaBanum ix
Jokasamu, a B IHWWX — npoBogMnM Ti cami Aii  caMOCTilHO.
3a3HadeHe nocnabntoBano BiAMOBIAaNbHICTE OpraHiB Ai3HaHHsS 3a
SKICTb pOOOTK, OCKiNbkM iM Oyno BiQOMO, WO po3CrigyBaHHS,
npoBefeHe HUMM B chpaBax, ANs sKUX [OOCYAOBe ChiACTBO €
oboB’aA3koBMM, Oyae nepeBipsaTU 1 gonoBHBaTU crnigumi. OpgHak
OyOnioBaHHA crniguMx il Npu3BOAMMNO [0 3aTsaryBaHHA CTPOKIB
NMPOBa[XXEHHS B KPWMIHaNbHUX CrpaBax, WO He MOIMo He
no3HaunTUCA Ha edheKTUBHOCTI NPOTUAIT 3noYnHHOCTI [9, ¢. 115].

3 1926 poKy B KpaiHi po3novaBcsi HOBUI eTan po3BUTKY — nepiog,
PEKOHCTPYKL,iI HApOOHOro rocnofapcTea. Y 38’A3Ky 3 AeMinitTapusadieto,
NOXXBaBMNEHHAM rOCMOAAPCLKO-PIHAHCOBOI  AisiNbHOCTI  MOLUMPEHNMMU
CTanu TaKi 3MouYuHW, 9K XabapHWULTBO, 3MOBXMBAHHS CryX60BUM
CTaHOBWULLIEM, PO3KpagaHHA AepXXaBHOro Ta CycninibHOro MawnHa, Moro
npuBnacHeHHa i posTtparta. [lepeg anapatamm KpUMiHaNbLHOMO
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pO3LUYyKy MOCTanu HOBi 3aBOaHHs, SKi BuMaranyM BAOCKOHANEHHs
MeToAiB NpoTuaii 3MOYMHHOCTI. Byno peopraHizoBaHo nigpo3ginm
KpMMiHanbHOro po3LuUyKy, Lo 34iMCHI0Banu HernacHy poboTy, i BnacHe
HernacHoro anapary. lNpotarom 1930-1940 pokiB TpuBano noganbsLue
BMPOBAKEHHSA B MNPaKTUKYy NpOTUAIT KPUMIHANbHIA  3MTIOYMHHOCTI
HernacHux ¢opM i MeTOAiB, CTBOPEHHSI CTabiNbHOrO areHTYpHOro
anaparty [8, c. 148-154].

3-NomMiXX HeraTMBHUX TEHAEHLN CNig BUOKPEMUTU MParHeHHs 00
HEeOBrpyHTOBaAHOro  PO3LUMPEHHS  areHTypHoro  anapaty #
BiQHOBIEHHSA NPAKTUKN BepOyBaHHA OCI0, WO CXWIbHI A0 3MOYUHHOI
fisanbHoCTi. Hakasn Ta uupkynsipy BuMaranu «HacamKyBaHHS»
iHdbopmaLiiHOT Mepexi Ha BinbLlIicTb O0’eKTIB SK y MiCTax, Tak i B
CifbCbKil MiCLLEeBOCTI, LLIO iICTOTHO 3HM3WIO SAKICTb anapary.

BoeHHa obcTtaHoBka 4acis [pyroi CBIiTOBOI BiHM 3ymMoBMNa
3MiHM B CTPYKTYpi 3MOYMHHOCTI. 30inblumnnacs KinbkicTb 036poeHnx
norpabyBaHb i Bunagkis 6aHAWTM3MY, KpaabKOK MpPOAYKTIB i
NMPOMUCITIOBNX TOBapiB NepLUoi HEOOXiAHOCTI, HE3aKOHHMX onepaLlin
i3 NpOMTOBapHUMM Ta NPOAOBOMBYMMN KapTKaMM.

3a pagsaHcbkoi Jobu Oyrno NPUAHATO HM3KY HOPMAaTUBHO-MPaBOBUX
akTiB, SIKi pernameHTyBanun HernacHy poboTy 1 onepaTMBHO-PO3LLYKOBY
fianbHicTb. [epiogn 3aHenagy dJepryBanucs 3 aKTUBI3yBaHHSAM
HernacHoi poboTu Ta onepaTUBHO-PO3LLYKOBOI AisiNIbHOCTI.

Micna nporonoweHHa 1991 poky HesanexHocTi YkpaiHu,
3 ornsgy Ha 3MiHW, Wwo Biabynuca B couianbHO-€KOHOMIYHOMY XUTTI
OepxaBu, nocrtana HaranbHa notpeba pedopMyBaHHSA
NpaBoOOXOPOHHMX opraHiB. BogHouyac pokopiHHOT nepebynosu
notpebyBana HernacHa pobota W  onepaTUBHO-PO3LLYKOBA
JiSINbHICTL OpraHiB BHYTPILWHIX cnpaB. HopmaTuBHO-NpaBOBi akTu
konnwHboro MBC CPCP, wo crtocyBanucs Ui€i QisnbHOCTI, yXe He
Manu MpOBIAHOrO 3Ha4YeHHa Ans 11 perynoBaHHA. AKTyanisoBaHo
HeoOXigHICTb  pO3pOBGNEeHHA  Ccy4yacHOi  CUCTEMaTM30BaHOI  Ta
KOHKpEeTM30BaHOI BigoM40i HOpMaTMBHO-NPaBoBoi 6a3u B Ui cdepi.

Baromym  3pylleHHAM  cTano npuiHATTS  3akoHy  YKpaiHu
«[po onepaTnBHO-PO3LLYKOBY AisNbHICTE» 18 ntotoro 1992 poky [10].
Llen 3akoH BMBIB OMNEpaTUBHO-PO3LLYKOBY AiASIbHICTL 3 TAEMHOI,
3aKpuTOl AiANbHOCTI, HagaBliM 1A CTaTycy, NPUTAMaHHOro iHLIUM
cchepam cycninbHMX BiAHOCUH AepXXaBMu.

HoBun eTan 3akoHO4aBYOro perynoBaHHSA HernacHoi poboTu 1
onepaTMBHO-PO3LLYKOBOI  AisNbHOCTI  MOB’A3aHWMIA i3 NMPUAHATTAM
KMK YkpaiHn 2012 poky. 3okpema, Yy NpakTUKy JisnbHOCTI 3
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po3cniayBaHHSA 3rouvHIiB Byno 3anpoBafKeHO Cy4YaCHUN HanpsiMm —
CUCTEMY NPOBEAEHHS HErnacHux cnigunx (poswykoBux) giv [11].

HacTynHyM  KpOKOM, WO MO3HauYMBCA Ha 0cobnmMBOCTAX
peanisauii HernacHoi po6oTu 1 onepaTUBHO-PO3LLYKOBOI AiANBHOCTI,
ctano npurHATTa 3akoHy YkpaiHum «[lpo HauioHanbHy noniuito»
2015 poky [12]. ¥ ubOMy KOHTEKCTi Crig akueHTyBaTu yBary Ha
NOMNoXeHHsIX [HCTpyKUil nNpo opraHizauito NpoBeAeHHs HernacHmx
cnigumx (po3WyKOBUX) AiN Ta BMKOPUCTAHHS iX pesynbTaTiB y
KpuMiHanbHoMy npoBagkeHHi 2012 poky [13], iHWKMX HOpMaTUBHO-
npaBOBMX aKTiB.

CnywHot € gymka M. Jl. piboBa, skuin 3ayBaxye, L0 nicns
npunHAaTTa 2012 poky KIK YkpaiHm 3anoyaTkoBaHO TeHAeHLUilo Ao
30NMKeHHS onepaTUBHO-PO3LLYKOBOI AiSANTbHOCTI Ta KPMMiHANbHOMO
npouecy, WO BignoBigae CBITOBIM NpakTULi YHKUiIOHYBaHHSA
OpraHiB  KpuUMiHanbHOI KOCTULIT, a TakoX BUMOram JIOriKu.
3akoHogaBeub  OAHOYACHO  BigHIC  Migpo3ginn  OeTeKTUBIB
HauioHanbHOro aHTukopynuinHoro Owpo YkpaiHM [0 Kona sk
opraHiB  OOCy[oBOro  po3cnigyBaHHHA, Tak W onepaTuBHUX
nigpo3ginis. BogHoyac aHania npakTU4HOI peanisauil NoNoXeHb
KIMK YkpaiHn 3acBiguye, o NO3UTUBHI 3pyLleHHs
CYNPOBOXKYTHCA YNCNEHHUMN Npobnemamu [14, c. 98].

Mun BBaXaemMo, WO MOXIMUBICTb CaMOCTIMHOMO MNpPOBEAEHHS
cniguMm  HermacHux — cnigumx  (PO3WYKOBUX) A cnpuatume
npoLecyarnbHiln eKOHOMIT, OCKINbKM Cchigunin y [Oesdkux Bunagkax
3BINbHAETLCA Bif HagaHHA OOpyYeHb ornepaTtMBHMM nMigpo3ginam,
OuiKyBaHHsi Ha X po3rnsag i pesynbTtatu nposefeHHdA. BogHouac
CaMOCTilHEe nNpoBeAEeHHS CnigyYMM  TakKuMX HerracHuxX  Ccrigumx
(po3LwykoBKX) Ain, SK, HANpUKnaa, KOHTPOrb 3@ BUNHEHHSIM 3M0UUHY
(koHTpONbOBaHa MOCTaBKa, KOHTPOSNIbOBAaHa 1 onepaTyBHA 3aKyrnka,
cneuianbHUA  CNigYMA  eKCnepuMEHT,  iMiTyBaHHA  06CTaHOBKU
3MI0YMHY), BWKOHa@HHS CreuianbHOr0 3aBOaHHA 3 PO3KPUTTS
3MOYUHHOI  [isiNbHOCTI  OpraHi3oBaHOi  rpynu  YM  3MIOYUHHOI
opraHiszauil, € HeMOXnMBUM. Bpak 4iTkoro yHOpmyBaHHS 3acap i
nopsiaky B3aemopfii cniguux n onepaTtMBHUX NpauiBHMKIB Mig 4ac
30INCHEHHs1  3axofiB  OnepaTMBHO-PO3LUYKOBOrO Xapaktepy 6e3
BM3HAYEHHS MiXK HUMMU «3BOPOTHUX 3B’A3KIB» MOXEe MpM3BECTU A0
MOPYLLEHHS 3aKOHHOCTI Ta PO3roSIOLLEHHS CIY)XO0BOI TAEMHMULI.

dopMyBaHHS HOBOro, [OCKOHANoro npaBoOBOro MiArpyHTs
HernacHoi poboTM 1 OMNepaTMBHO-PO3LLYKOBOI  LiSANIbHOCTI €
nepLlovyeproBum 3aBAaHHAM. AHania  okpecneHoi npobnemu
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OOUINbHO 34JMCHIOBATU TiMNbKM Y B3aEMO3B'SI3KY 3 BUCBITIIEHHAM
NPUHUUNOBUX MO3WULIK, WO AEMOHCTPYIOTb Pi3Hi acnekTu npaBOBMX
3acag HernacHoi poboTm N onepaTMBHO-PO3LUYKOBOI AiSNbHOCTI
HauioHanbHOiI noniuii YkpaiHu.

Ha nigctasi 3asHadeHoro cnig KoHcTaTyBaTW, LWO O3HaKamu
3aKOHOAABYOro BPEryriOBaHHsl oOpraHisauii  HernmacHoi pobotn 1
onepaTMBHO-PO3LLYKOBOI AISNbHOCTI Ha Cy4YacHOMYy eTani pPo3BUTKY
€ Taki: 1) ue cdpepa cycninbHUX BiGHOCUH NPaBOOXOPOHHOI OisiNIbHOCTI,
npaBoBe peryroBaHHA SKOI 34INCHIONTbL Ha NigcTaBi  HU3KK
HOPMaTUBHO-NPaBOBUX akTiB, 30Kpema BIJOMUYMX; 2) mae
uinecnpssMoBaHWiA,  OpraHisauiiHMi, pes3ynbTaTUBHUA  XapakTep;
3) nepenbayae npaBoBy (opMy BIiAHOCMH MK cyG’ekTamu 1
ob’ekTamu; 4) 3aBXaN KOHKpeTM3oBaHe, TOOTO NnoB’si3aHe 3 pearnbHUMU
BiOHOCMHaMu; 5) 3abesnedeHe LUiMICHO cucTemor  3acobis, LWO
BiAMNOBiOaOTb BUMOram 3aKOHHOCTI; 6) rapaHTye [OOBeAEHHS HOpPM
npaBa [0 iX BUKOHAHHSI; 7) MOro 3AIMCHIOTb B iHTEpecax CycnifibCcTea
Ha nigcTaBi HOPM MpaBa W akTiB peanisadii npaea; 8) BM3Ha4arnbHa
MeTa — BMIMB Ha MOBeAiHKY CyO’'ekTiB Ta OO’€KTiB MPaBOOXOPOHHOI
OiSNbHOCTI AN BUKOHAHHS MOCTaBMNEHMX 3aBAaHb.

HocnigpkeHHs 3aKkoHOL4aBYO0i pernameHTauii HernacHoi poboTu 1
onepaTMBHO-PO3LUYKOBOI  AisiNIbHOCTIi  Mae  OyTM  CUCTEMHUM,
I'PYHTYBaTUCA Ha TPbOX KOMMOHeHTax: KoHcTuTyuii Ta 3akoHax
YkpaiHn; HOpMaTMBHO-NPaBOBUX akTax MiHICTepcTB, BIQOMCTB i
CyOOBMX OpraHiB; MibKHapoOHO-NpaBOBMX akTax (goroBopax),
y4acHUKOM sikux € YkpaiHa [15, c. 62].

BUCHOBKK. Takmm 4YMHOM, 34INCHEHI HayKoBi LOCHIAKEHHS
JalTb  3MOTYy  BMOKPEMWUTW  iICTOPUYHI  eTann  3apOomKEeHHS,
CTaHOBIEHHA 1 PO3BUTKY 3aKOHOA4ABYOro BperynioBaHHA opraHisauii
HernacHoi poboTy Ta onepaTMBHO-PO3LLYKOBOT AisiNbHOCTI B YKpaiHi:

— nepwmin — oxonmnoe nepiof Kuiscokoi Pyci (X—XIII cT.);

— OPYIiA — NOB’A3aHMIA 3 MPUHANEXHICTIO YKPAIHCBKMX 3eMerb A0
Benukoro kHasiBcTBa JlnToBebkoro Ta Peui Mocnonutoi (XIV=XVI cT.);

— TpeTi — Npunagae Ha Yacu, konu YkpaiHa Bxoguna go ckrnagy
Pocincekoi imnepii (XVII — noy. XX cT.);

—YyeTBEpPTUM — YMOBHO BU3HAYEHUN SK «PagsHCLKUMIA nepioa»
(1917-1991);

— MATUA — po3rno4vaBcs 3i 3000yTTA YKpaiHO HEe3anexHocTi i
npoaosxyBascs Ao NpuiHATTA HoBoro KIK YkpaiHn 2012 poky;
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— WOCTUA — TpuBae pJoTenep i MOB'A3aHMIN i3 Ai€l0 HOBOro
KpMMiHanbHOro npouecyarnbHOro 3akoHoA4aBCcTBa Ta pedopMyBaHHSAM
CUCTEMU NPABOOXOPOHHUX OpPraHiB.

HuHi B YkpaiHi cpopmoBaHO gocTaTHO 3akoHodaBuy 6asy, ska
HaJae MOXIMBICTb 3abe3neunMTu aHanizoBaHy cdepy HanexHum
npaBoBuM nigarpyHTaM. OpHak uUe He o03Hayae, WO Cy4acHi
HOPMaTMBHO-NPaBOBI akKTU He MicTaTb  HeponikiB.  Llinkom
3aKOHOMIpHO, L0 BOHW MOTPEDYOTb yAOCKOHArNEHHs BiOMOBIAHO [0
notpeb NPaBOOXOPOHHOI NPAKTUKMN Ta HOBUX 3anuTIB.
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Kniaziev S. — Ph.D in Law, Doctoral Student of the National
Academy of Internal Affairs, Kyiv, Ukraine

The Historical and Legal Background of Covert Operative
and Search Activities Regulation in Ukraine

The article presents historical and legal background of covert
operative and search activity regulation in Ukraine taking in account
changes and challenges society is facing today along with reforming of
law enforcement system. The historical background for the
abovementioned activities’ development is analyzed, current condition
of covert operative and search activity regulation is characterized,
future perspectives and improvement areas are outlined.

The author differentiates the following historical stages of covert
operative and search activity regulation development in Ukraine:
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1) period covering Kievan Rus times (10”‘—13th century);
2) incorporation of Ukrainian territory to The Polish-Lithuanian
Commonwealth (14"1—16th century); 3) development of covert
operative and search activity regulation in Ukraine as a part of
Russian Empire (18"-20" century); 4) defined as «USSR period»
(1917-1991); 5) independent Ukraine (final stage relates to the
adoption of new Criminal Procedure Code amending the basic
concepts of covert operative and search activity regulation; 6) current
period which started in 2012 and marked with activation of law
enforcement system reforming.

The key features of covert operative and search activity regulation
in modern Ukraine are: social relations area of law enforcement activity
regulated by a package of legislative acts and by-laws; characterized as
targeted and organizational; subject-object relationship is legally
regulated; specified and related to existing relations; performed with set
of means compliant to legitimacy requirements; guarantee of regulations
and laws enforcement; prioritization of public interest; aimed at
influencing the behavior of subjects and objects of law enforcement
activity to accomplish the defined tasks.

Keywords: covert activities; operative and search tasks;
legislative acts.
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YOK 351.746.2:343.132

pi6oe M. JIl. — [OKTOP HOPUAMYHMX HayK,
cTaplwnin HaykoBuih cniBpobiTHUK, npodbecop
Kacheopu onepaTMBHO-PO3LLYKOBOI AisANIbHOCTI
HauioHanbHOT akagemii BHYTpIilWHiIX cnpas,
M. Knis

lNMpaBoBe peryntoBaHHA AOKYMEHTYBaHHA
BYMHEHHS 3NTOYUHY B KPUMiHanNbHOMY npoueci
1 onepaTUBHO-PO3LUYKOBIN AisANbHOCTI

BucsimneHo cymHicmb i Hacnioku npobriem, wo rnocmaroms y Mixaany3eeoMmy
npocmopi KpuMiHanbHo20 fpouecy U onepamugHO-pO3WyKo8oi disiribHOCMI y 383Ky
i3 cynepeynusicmio 3akoHOOas4uX HOpM U000 OOKYMEHMYBaHHS 3MT04UHI8, YYUHEHHSI
fAKUX nuwe nnaHyloms. OkpecrneHo wisaxu ix poae’saszaHHA. CghopmyrnboeaHo
nporno3uuii wodo eHeceHHs1 3MiH | 0orMoeHeHb 00 KpUMiHarbHO20 rpoyecyanbHO20
3aKoHoOdascmea.

O6rpyHmosaHo, WO OOKYMEeHMy8aHHs 8YUHEHHS 3/104UHY, w000 $KO20
ompumMaHo iH¢hopmauito npo Uo2o nid20moeKy, 3a CydacHUX fpasosux pearnil
MOXIIuge SIK y Mexax MpoeadXeHHs 8 OorepamueHO-pPOo3WyKosill cripasi, mak i &
Mexax KpUMiHarbHOo20 rnposadxeHHs1 (y ¢hbopMi KOHMPOII0 3a 8YUHEHHSIM 37104UHY
8i0rosioHo 0o Hopm cm. 271 KpumiHanbHO20 npouecyanbHO20 KoOekcy YKpaiHu e
KOMIIIEKCI 3 IHWUMU HeObXiOHUMU Ol Ub020 HearacHUMU Ciid4yumu (po3wyKkosumu)
diamu). Bubip 3dilicHiotomb Ha po3cyd yrnogHosaxeHux cyb’ekmie, 0OHaK CImMOpOHa
3axucmy & byOb-sIKOMy pa3i 3Moxe 3Halmu eazomi nidcmasu, abu eumazamu He
susHasamu odepxaHi hakmuy4Hi OaHi donycmumumu Ookasamu. Tomy e cm. 214
KpumiHanbHo2o0 npouyecyanbHo20 Kodekcy YkpaiHu HeobxioHo nepedbayumu
moxnugicmb rno4amky Aocy0o8o20 po3cnidyeaHHss Ha nidcmasi 8HeceHHs 00
€0uHoeo peecmpy docydosux poacnidysaHb eidomocmel npo nideomosky 00
BYUHEHHS  KpUMIiHanbHO20  npaeonopyweHHs. Y cm. 271  KpumiHanbHo20
npouyecyanbHo20 Kodekcy YKpaiHu AouinbHO OemarsibHO yHOpMy8amu MOHAMMSs ma
3MiCm KOHMPOIO 3@ 84UHEHHSIM 3/104UHY, WO OXOM/IE HearnacHe OOKYMEeHMYe8aHHs
nid2omoeKu ma 3amaxy Ha Hbo20 (3a O0roMO20l0 OOHIE abo KOMIMIEKCY HearnacHuUxX
cnidyux (poswykosux) Oili 3 BUKOpUCMaHHAM iHCUeHy8aHHs 0ili (moditi, o6cmaHo8Ku),
sKi eidnosifatomp  3104UHHOMY 3alymy U (abo) Moxyme ceidyumu mfpo U020
BUKOHaHHS)) ma noldanbwy 6i0Kpumy ¢bikcauito Uoeo 64YUHEeHHs (3a OOrMOMOZ0t0
cnidyux (po3wykosux) 0iti). HatiegpekmusHiwum 6yde 8UKOPUCMAHHS MPOMOHO8aHUX
HOpPM y pa3si 3acmocyeaHHs1 ix cyb’ekmom, skul roedHye @OyHKUii ornepamugHo-
po3uwykoeoi disnbHocmi ma 0ocydogoeo po3acnidysaHHs1 (5K, Hanpuknao, ridpo3din
demekmusie HaujioHanbHO20 aHmMuKopynuiiHo2zo 6tpo YkpaiHu), 3 0OHOYacHUM
3any4YyeHHaM crieyianizogaHux (HeanacHux) ornepamueHux nidpo3sodinis.

KnroyoBi cnoBa: KpvMiHanbHUA MpOLEC; ONepaTUBHO-PO3LLYKOBA AiSNbHICTb;
KOHTPOSb 38 BYUMHEHHSIM 3MT04MHY; [OKYMEHTYBAHHS BUMHEHHS 3I0UMHY.

© pi6os M. I1., 2018
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MoctaHoBka npobnemu. CyyacHuU CTaH MPaBOBOro
perynioBaHHsi  OMepaTUBHO-PO3LLYKOBOI  AisinbHocTi  (OPH) Ta
KpMMiHanNbLHOro NpoLecy CryLHO KPUTUKYIOTb HaYKOBLI Ta NPaKTUKN.
YucneHHi konisii Ta nporanvHu B KpumiHansHOMY npouecyanbHOMY
kopgekci (KIK) Ykpainu, 3akoHi YkpaiHm «[lpo onepaTtusHO-
PO3LLYKOBY AiSANIbHICTbY | Nig3aKOHHMX HOPMAaTUBHO-NPAaBOBUX aKTax
3aBaxalTb OpraHam [OCYOOBOro po3ChifyBaHHA 1 onepaTuBHUM
nigposginam eekTUBHO BUKOHYBATW NOKNageHi Ha HUX (PyHKLiT.

HepoctatHbo diTke yHOpMyBaHHA dyHKUin cyB’ektiB OP[L
NOCTINHO  CTBOPKOE cCUTyauil HEBM3HAYEHOCTI WOO40 NUTaHb
OOKYMEHTYBaHHSl BUYMHEHHSI 3MOYUHIB, NPaBOBMX BiQHOCWMH MiX
onepaTtMBHUMM nigpo3ginamu Tta cnigyum, npokypopoM. OpHieto 3
npobnem, WO MNocTae B Mikramy3eBOMY MNPOCTOPi KPUMiIHANbHOro
npouecy n OP[, € cynepeynuBiCTb 3aKOHOAABYMX HOPM LLOAO
OOKYMEHTYBaHHS 3JTO4MHIB, YYMHEHHS SKUX NULLE MIaHY0Th.

MeTa uiei cTaTTi — BUCBITIUTU NPUYNHN BUHMKHEHHST 3a3HaYeHOI
npobnemu, i Hacnigkn, copmyrnoBaTU NPONO3unLii WOAO WNsxXiB ii
PO3B’A3aHHS.

AHani3z ocTaHHiX pocnigxeHb i nyo6nikauin. BupiweHHaM
aKTyanbHUX NUTaHb, WO BUHWKAIOTb Y 3B’SI3KY 3 HENMOBHMM NPaBOBUM
perynioBaHHsIM JOKYMEHTYBaHHSI BUMHEHHS 3M04MHIB y Mexax OP[
Ta  KpuMiHanbHOro  npouecy,  gocnipkysanu  C. B. Anbyn,
B. I. BacunuHuyk, €. [. Jlyk'sHumkos, [. N. Hukudpopuyk, HO. KO. Opros,
M. A. Moropeubknin, . b. Cepreera, O. C. CtapeHbkuii, M. B. Ctawak,
C. C.YepHsiBcbkun Ta iH. BogHouyac poci He 3ictaBnsinu npouec
OOKYMEHTYBaHHS MiAroTOBKU Ta BYMHEHHS 3noynHiB y mexax OP[ Ta
KOHTPOMb 3a IX YYMHEHHAM BIAMOBIAHO OO MOSMOXeHb CT. 271
KIK Ykpainu nig yac gocynooro poscnigysaHHs [1].

Buknag  ocHoOBHoOro maTtepiany. 3asHayeHa  cTaTTA
BCTAHOBIIOE MOXIIMBICTb MNPOBEAEHHSA KOHTPOMIO 3a BYUHEHHSIM
3M0YMHY 3a HasABHOCTI AOCTaTHIX NiACTaB BBaxaTW, WO BiH yxe
posnoyaBcs abo TpuBae NiAroToBka A0 HbOro. Lle eamMHe nonoxeHHs
KPUMIHanNbHOMO  MpoUEeCcyanbHOro  3akoHy, WO  nepegbadae
OofepXaHHSA daKTUYHNX OaHnx wozao KpUMiHanbHOro
NPaBOMOpPYLUEHHS, SiKe LWe He BYMHeHe. Taka Hopma € KOmi3ifHOLo,
ockinbkun, BignosigHo go cT.214  KIK YkpaiHn, pgocynose
po3cnigyBaHHA MOYMHAETLCSA 3 MOMEHTY BHECEHHSI BigOMOCTeN A0
€POP npo Bxe BUYMHEHE KpuMiHanbHe npasonopylleHHd. o uboro
MOMEHTY MOXe OyTn NpoBeaeHO NULLIE Ornag Micusa nogii.
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3 iHWworo 60Ky, HasfABHICTb JOCTaTHLOI iHopMaLil (oaepxaHoi B
YCTaHOBMEHOMY 3aKOHOM MOpsAAdKy, LWo noTpebye nepeBipku 3a
JOMOMOroK  onepaTUBHO-PO3LLYKOBMX 3axofiB i 3acobiB) npo
3M0YMHK, WO TOTYIOThb, Ta OCID, SiKi rOTYIOTb YYMHEHHS 3IOYMHY, €
OfHieto 3 ronoBHWX nigctas Ans nposefeHHs OP[ (4. 1 cT. 6 3akoHy
YkpaiHu «[1po onepaTMBHO-PO3LLYKOBY AisNbHICTLY ) [2].

Omxe, y pasi ogepxaHHs iHdhopmaLii Npo NiAroTOBKY A0 BUMHEHHSI
3M0YMHY (SIK BCTAHOBMEHUMMW, TaK i HEBCTAHOBMEHUMN O0cobGamu) oro
OOKYMEHTYBaHHA MOXHa 3fincHioBaTM B Mexax gk OP[H, Ttak i
O0CcynoBOro poscrigyBaHHs. OpgHovacHe 34iNCHEHHS onepaTuUBHO-
poswykoBux 3axogis (OP3) i BignoBigHUX npouecyansHUX Ain
nosbaBneHe CeHCy Ta NpaBoOBUX MigcTaB. TOMy B KOXXHOMY BWMaAKy
NoTpibHO BM3HayaTW, K Oi9TU: 3aBOAWMTU OMEPaTUBHO-PO3LLYKOBY
cnpaBy abo BHocuTu BigomocTi go €POP i posnoynHatu gocynose
poscnigyBaHHs. B o06ox Bunagkax MNOCTalTb HOPUOUYHI Npobnemwu,
MOB’A3aHi 3 BUKOPUCTAHHSIM KONI3iMHNX HOPM 3aKOHOAAaBCTBA.

Y mexax OP[] 3aBogsate OPC i 34ilACHIOITE KOMMNEKC 3aX0iB 3
HernacHoro AOKYMEHTYBaHHSA QaKkTy BYMHEHHS 3M0YUHY. Y Mexax
OO0CYy[O0BOro po3chnigyBaHHS MNPOBOASATb KOHTPOMb 3a BYMHEHHAM
3M04UHY, BignosigHo Ao nonoxeHb cT. 271 KIMK YkpaiHu.

AHani3 npakTuku onepaTUBHUX NiAPO34iNis 3aceigyye, WO 3MICT
IXHIX [in 3 [OOKYMEHTYBaHHSI 3MOYMHIB, YYMHEHHSI SIKUX nuwe
nnaHyTb, y Mexax sk OP[, Tak i gocyooBOro poacriigyBaHHs €
TOTOXHUM. AmKe 30IMCHEHHSI KOHTPOMIO 3@ BUMHEHHSAM 3M0YMHY,
3rigHo 3 nonoxeHHamu cT. 271 KK Ykpainn (y 6yab-akii dopmi),
3a3Buyan, BiabyeaeTbcsa B komnnekci 3 iHwuvn HCPL. 3anexHo Big
cuTyauii, 4O LbOro KOMMEKCY HanexaTb: ayfio- Ta BiJeOKOHTPOIib
ocobn (cT.260 KIMK VYkpaiHu); HaknageHHa apewTy Ha
kopecnoHgeHuito  (cT. 261  KIMK  YkpaiHu); orngag i BuiMKa
kopecnoHgeHuii (cT. 262 KIK YkpaiHu); 3HaTTa iHdopmauii 3
TPaAHCNOPTHUX TeNeKOMYHikauiiHux mepex (cT. 263 KIK Ykpainu);
3HATTS iHopMaLil 3 enekTPoHHUX iHpopMaLinHux cuctem (cT. 264
KIMK YkpaiHn); o6cTexxeHHss nyoniyHO HEQOCTYMHUX MiCLb, XXUTNa 4n
iHWworo BonoAiHHA ocobu (cT. 267 KIK YkpaiHu); ycTaHOBNEHHS
MiCL€3HaXOoKEHHS pagioenekTpoHHOro 3acoby (cT. 268
KIMK YkpaiHu); cnoctepexeHHa 3a ocobot, pivdio abo micuem
(cT. 269 KIK Ykpainu); aygmio-, BigeokoHTponb Micua (cT. 270
KIMK YkpaiHu); BUKOHaHHS cnewianbHOro 3aBAaHHA 3 PO3KPUTTH
3MNOYMHHOI OiANbHOCTI OPraHi3oBaHOl FPynn YU 3M0YMHHOT OpraHisauil
(cT. 272 KIK Ykpainu).
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Ti cami pgii, npote y dopmi OP3 B pisHnx kombBiHaLisX,
NpoBOaATb onepaTuBHI NigPO34inn 3 MeToK OOKYMEHTYBaHHSA
3MoYMHIB Yy Mexax nposagxeHHs B OPC. Tobto daktnyHo
NMPOBEAEHHHA KOHTPOMIO 3a BYMHEHHSM 3M04YMHY (3 OA4HOYaCHUM
3aCTOCYBaHHAM iHWKNX HeobxigHux ans usoro HCPLO) uinkom
Bignosigae 3HauyHin vactmHi OP[l, 3okpema npoBagxeHHio B OPC
OO0 3MOYUHIB, SIKi FrOTYHOTb HEBCTaAHOBMEHi ocobu, Ta wono ocid,
SKi FOTYIOTb YYUHEHHS 3NOUNHIB.

Llen komnnekc pAii MoxHa HasBaTu abo KoHTponem 3a
BYMHEHHSIM 3I04MHY, ab0 [AOKYMEHTYBaHHSAM YYMHEHHS 3IT0YMHY.
Y npssiMOMY 3Ha4eHHi KOHTPOMb 3a BYMHEHHSIM 3MOYUHY Nepenbavae
HaJaHHS MOXIMBOCTI 0cobi pearnisyBaTuM CBOi 3JIOUMHHI Hamipu
(nig NnpMxoBaHUM Harnsgom), abu 3agoKyMeHTyBaTK 1T fii Ta BYaCHO
X NPUNUHUTMK.

BinbLicTb HayKoBLB, cnigytoumn 3a 3aKOHOOaBLEM,
BMOKPEMMIOKTL | pO3rNAgalnTs 4YOTMPU  (POpMM  KOHTPOM  3a
BUYMHEHHSAM 3M104MHY (KOHTPOSIbOBaHa MOCTaBKa; KOHTPOINbOBaHa W
onepaTtuBHa 3akyrka; crneuianbHuUi Crigunii eKCNEPUMEHT; iMITyBaHHS
obcTaHoBKM  3MoumnHy). OpHak 3BeOeHHs 3MICTy KOHTpOMio 3a
BUYMHEHHSIM 3ITOYUHY O LIMX YOTUPLOX hOPM € HEBUNPABAAHUM.

Tak, KOHTPOJb 32 BUMHEHHSAM KOHKPETHOK 0CODOOI0 HE3AKOHHOTO
3aBONOAIHHA aBTOTPaAHCMOPTHUM 3acobOM MOXHa 3AINCHUTU 3a
OOMOMOTOK Bi3yanbHOIO CMOCTEPEXEHHS 3a HEK (3 BUKOPUCTAHHAM
doTorpadyBaHHa Ta Bigeosanucy). SKWO BiJOMO KOHKpeTHe
nybniyHo [OCTyNHe Micue Ta 4ac, Ae nNnaHylTb norpabyBaHHs,
OuBepCito, 3aknagaHHa TanHuKa 3i 36poeto abo HapKkoTuKamu, TO
3amMax Ha BYMHEHHS LUMX 3M0YMHIB  MOXHa  3adikcyBaTu
3a JONOMOrol0  BiJEOKOHTpomnt Takoro Mmicud. KoHTponb 3a
Kpadikko 3 KBapTupy abo npuBaTHOro OyauHKY Moxe OyTu
npoBefeHUN 3a AOMNOMOroK Bi3yanbHOrO CMOCTEPEXEHHS 3a MicLeM
(BXxoOoOM i BikHamu) W aypgio-, BiOEOKOHTPOS0 0COoOM BCepeauHi
NPUMILLLEHHS.

Came TaKk 30e6inbworo TrnymMavaTb KOHTPOSfb 33 BYMHEHHSM
3M04YMHY  OnepaTVBHI  MpauiBHUKW.  3a3HayeHe  3acsigyuunu
pesynbTatM TecTyBaHHA 215 npauiBHUKIB KapHOro po3LWyKy Ta
519 npauiBHuKiB Nigpo3ainie onepatuMBHOI Cnyx6bu y BiHHMLbKIR,
YKutomumpcebkii, XMenbHUUbKiA, |IBaHO-DpaHkKiBCbKin,  KuiBcbkin,
UepHiriscbkin obnactsax Ta M. Kuesi. TBepaxeHHss «KoHTponb 3a
BYMHEHHSIM 37104MHY MOXHA 34icHIoBaTH ¥ hopmi...» maimke 87,7 Y%
NPOTECTOBAHUX MNPOAOBXWUIN TakK: «Bi3yanbHOIO CMNOCTEPEXEHHS
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3a Mmicuem» (3a HasiBHOCTI oOfHiel Bignosigi, wWo Bignosigae
copmyntoBaHHio  KIMK  YkpaiHu, —  «cheuianbHuid  cnigymmn
EKCNEePUMEHTY, | ABOX TaKMX, WO He nepeadayeHi 3akoHO4aBCTBOM, —
«crneuianbHUN onepaTUBHUIN eKCNepuUMEHT», «cheliansHa onepawis
onepaTtmBHOro nigpo3aginy»). [llig 4ac onuTyBaHHA onepaTUBHUX
npauiBHUKIB 3'ACOBaAHO, L0 BOHWN PAKTUYHO OTOTOXHIOIOTL KOHTPOJIb
32 BYMHEHHSIM 3IT04MHY 3 JOKYMEHTYBAHHSM MOr0 BYMHEHHS.

Omxe, KOHTPOMb 3a BUYMHEHHSIM 3M0YMHY € MOHATTAM LUMPLUNM,
HDK CYKYMHICTb (DOPM KOHTPOMIO 3@ BYMHEHHSAM 3MOYUHY, LIO
nepeabaveni c1. 271 KMK YkpaiHn. VMloro He BapTo Bu3Ha4yaTu 5K
okpemy HCP[. BBaxaemo 3a pfouinbHe TpakTyBaTu WOro ¢k
npoBefeHHs opHiei abo komnnekcy HCPL 3 meTow dikcyBaHHSA
daKkTy BUYMHEHHsI 0ocobok abo rpynoto ocid rotyBaHHsa Ta (abo)
3aMaxy Ha TSXKUMA Ta 0cobnvMBO TSXKMM 3nouvH. Kpim  ToOro,
CKITaJOBOI0 KOHTPOJSIIO 33 BYMHEHHSM 3M104MHY Chnig BBaXxatu
3aTpMMaHHsl 0cobOM «Ha rapsiiomMy» Ta HeBigknagHe NpOBELEHHS
BiOKpUTMX cnigumx (poswykoBux) gin (ornsg, obliyk, ocBigyBaHHS,
ponut). Came komnnekcHicte HCP[ Ta cnigunx posLiykoBux A
CTaHOBUTL 3MICT Oonepauin, Wo MaTb OYTW IOPUANYHO 3aKpinmeHi siK
KOHTPOIb 32 BUMHEHHSM 37104MHY.

AHanis npakTMkum onepaTtMBHMX MiOPO3A4iniB Aae nigcTasu
CTBEpPIKYBATW, WO [OOKYMEHTYBAHHS BYMHEHHSI KOHKPETHOro
3M104MHY OMepaTuBHI MpauiBHMKN NPOBOAATH MEPEBAXKHO B MeEXax
J0CynoBOro po3cnigyBaHHA — nicnsa BHeceHHs no €POP BigomocTten
npo nigrotoBky (cT. 14 KK YkpaiHu) abo 3amax Ha 3rouYuH
(cT. 15 KK Ykpainu). lnga uboro € fekinbka BaroMmyx nigcras.

Mo-nepwe, 3aBegeHHA OPC cnpuvynHAE HWU3KY HeratMBHUX
Hacnigkis anga ocobw, Lo i 3aBena:

a) B ornepaTUBHOro npauiBHMKa BUHWKAE 3HA4YHUIA obcsar poboTu,
NnoB’si3aHUn 3 O0POPMIMEHHSM PiZHOMaHITHUX [OOKYMEHTIB (30Kpema
TaeMHMX), a oOmKe — Hebe3aneka HakmageHHs CTAMHEHHS 3a
NOPYLLUEHHS! PEXUMY TAEMHOCTI;

0) Ha HboOro nsrae ocobucrta BigNOBiganbHICTb 3a eeKTUBHY
OpraHisauilo Ta 3aKOHHICTb NPOBEAEHHS BCiX 3anfaHoBaHMX 3axopiB,
a oTxe, noctae Hebesneka HakNageHHs CTATHEHHS 3a pe3ynbTataMmu
3[iiCHEHHSI NPOKYPOPCLKOro Harnsiay;

B) 3aBXON € MMOBIpHiCTb, Wwo OPC He Oyme peanisoBaHa y
BCTa@HOBJIEHI TEPMIiHK, 3a WO A71s1 ONepaTUBHONO MpauiBHMKA TakoX
nepeabayvyeHo CTArHEHHS.
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Mo-apyre, y pasi ko 3a maTtepianamm OPC po3noyaTto gocyaose
po3cnigyBaHHS, BUKOPUCTATU BXe ofepXaHi dakTu4Hi AdaHi wono
BUYMHEHHS 3MOYMHY K JOKA3W Y KpUMiIHANbHOMY NPOBaIKEHHI MOXINBO
niwe B nopsaaky, nepeadaveHoMy oOcTaHHiM ab3auom 4.2 cr. 99
KK YkpaiHn. HuHi ue € Bkpar npobnematnyHmm.

Mo-TpeTe, y pasi OOKYMEHTYBaHHSA 37104YMHY, WO TrOTYOTh, Y
Mexax [OCy[OoBOro poscrigyBaHHs  onepaTuBHi  MpauiBHUKK
BiQNOBIAIOTH NMLIE 3a MPOBEAEHHS TUX Crigvmx (PO3LYKOBUX) Ain
Ta HCPO, wo 6ynn popyyeHi imM  cnigyuMm, MNpPOKYpPOPOM.
3a pesynbTaTn OOCYOOBOrO pPO3ChifyBaHHSA 3aranoM BiAMoBigal0Tb
cnigumn i npouecyanbHUn KePiBHUK.

OpepxaBwn iHpopmauito nNpo  niarotoBky abo BUYMHEHHS
3M104MHY, ornepaTuBHI NpauiBHMKM He 3aBoasTb OPC, a oppasy
NoBIOOMNSAIOTL NPO O4epXKaHi BiAOMOCTi panopToM 4SSl BHECEHHS 40
€POP. [ani BoHM filoTb yXe Ha niacTaBi AOpy4YeHb Crigyoro,
npokypopa. 3asHadeHe 3acBiguyloTb He nuvwe pesynbratu
OnMUTYBaHHA npauiBHuKKIB nigposginis KapHoro pPO3LUYKY
HauioHanbHoT noniuii YkpaiHun, a h AoCNiAXEHHSs iHWNX yyeHux [3; 4].

Ha npaktuui BigbyBaeTbcsa irHopyBaHHSA npoBeneHHs OPL 3
OOKYMEHTYBaHHSI BYMHEHHS 3MOYMHIB, LLO TFOTYOTb, Ha KOPUCTb
KPMMiHaNbHOro NpOBaMKEHHS WOAO TakMx 3rodnHiB. Mamke 83,5 %
onuUTaHMx onepaTtMBHUX MpauiBHKKIB 3assunn, wo OPC BOHU
3aBOAATb NMWwe B TUX BUNAAKax, KoM LbOro BMMarae KepiBHULTBO
ONs NigTPUMaHHA Ha HaneXxHoMy piBHI BIANOBIAHUX NOKa3HUKIB.

OP[] 3pebinblioro obMeXyeTbCs OnepaTMBHMM  MOLUYKOM i
npoBeaeHHam OP3 3 meTol BCTaHOBMEHHs MicuenepebyBaHHs OCiO,
oronoLeHnx y poswwyk. Kpim Toro, HesHauHy yactuHy OP3 npoBoasTb
3 MeTolo 3abesneveHHs 6e3nekn ocib, aki GepyTb yyacTb Y
KPUMIHANbLHOMY CYOOYMHCTBI, @ TaKOX 3 METOH MepeBipkn ocib ans
BMPILLEHHS MUTaHHS NPO HaJaHHSA M OOMYCKY OO0 AepXXaBHOI TaEMHULL
Ta A0 poboTW Ha AOEPHNX YCTAHOBKAX i 3 SAEpHMMY MaTepianamu.

OkpecneHa cuTyauis BUMarae BU3HAYEHOCTI. Tomy
obrpyHTOBaHMM BBakaemo nigxig M. A. Tloropeubkoro,  sKun
nponoHye ob6’egHatn dyHkuii OPLl i gocynoBoro poscnigyBaHHS B
OAHY, HagiNuBLUM He OAHY BMOBHOBaXXeHY 0co0y, Ha KwTanT
3axigHuX kpaiH (odiuep noniuii, areHT, getekTus). Lo doyHKuito byae
peanisoBaHo  yepes MOLLYKOBO-PO3BigyBaribHy, pO3LUYKOBY,
iHbopMmaUifHO-aHaniTUYHY Ta Ccnigyy AiSnbHICTb  YNOBHOBaXeHOoT
ocobu. Taki ocobu MOBMHHI MaTW YiTKy cneuianisauito, HanexHe
MaTtepianbHO-TEXHIYHE 3abe3nevyeHHs Ta couianbHUM  3aXWUCT,
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BignoBigaTM BUCOKMM CcTaHgapTam npodoecioHaniamy. CneuianbHi
nigpo3ainu (nigpo3ginu onepaTuBHOI CNy>OM, onepaTUBHO-TEXHIYHI
nigpo3ainu) MOBMHHI NMPOAOBXYBATU BWMKOHYBATW CBOI CneuudivHi
dyHKUii Woao 3abe3neyeHHs OianbHOCTI AeTekTuBiB [5].

Came uen wnax obpaB 3akoHOOABELb, HagINMBLUM OETEKTMBIB
HaujioHanbHOro aHTMKOpynuUiiHoro 6t0po YKpaiHM SIK NOBHOBaXXEHHSMU
opraHiB gocygosoro poscnigyBaHHs (cT. 38 KIK YkpaiHn), TaK i
dyHKUiAMKU onepaTmBHUX Nigposainis (cT. 41 KMNK Ykpainn).

Moginatoun noauuito M. A. lNoropeubkoro, 3asHa4ymMmo, Wo ang ii
peanisauii ct. 41 KINK YkpaiHn notpibHO BMKNAcTX B pPO3LUMPEHIN
penakuii (BM3HAYNTK MOHATTS onepaTuBHUX nigposginis,
po3mexyBaTu iX Ha crigyo-onepaTuBHi (rnacHi) i cneuianisoBaHi
(HernacHi), andepeHuitoBaTh ixHi QYHKUiT Ta NOBHOBaXXEHHS. [NacHi
onepaTtuBHI NiAPO34inM MNOBMHHI HanexaTun [O CKfagy opraHis
[OCyO0BOro po3chnigyBaHHs BigNOBIAHOMO MPaBOOXOPOHHOIO OpraHy,
Maltouu MOBHOBaXEHHS LWOAO NPOBEAEHHS npouecyanbHuX il
Ta OP3, HeobxigHux Ona onepaTtMBHOMO  CYNPOBOXEHHS
KpMMiHanNbLHOro NpoBaXXeHHs (3a NOroKEeHHAM 3i Chigynm).

HianbHicTb cneuianisoBaHmx (HernacHux) onepaTtuBHUX
nigposginie, nopsa 3 BWKOHAHHAM [JOpyYeHb Ha MNpOBedeHHs
koHkpeTHUx HCP[I, mae oxonnoBaTu KpuMiHanbHy po3BigKy, $Ky
C. B. Anbyn uinkom cnywHo Bu3Havae K cknagosy OP[H, wo
nepenbavae BWA LiANbHOCTI  OnepaTMBHMX MiQPO3AiNiB  OpraHise
BHYTPILWIHIX CMApaB 3 MOWYyKYy, OTPMMaHHs, cikcauii, OLiHIOBaHHSA,
NPOrHO3yBaHHA Ta BMKOPUCTAHHS iHhopMaL,ii 3a AOMOMOrol cUcTeMmn
po3BigyBasnbHMX, MOLIYKOBMX, iHGOPMAaLiNHO-aHaNITUYHMX 3axogis,
30Kpema i3 3aCTOCyBaHHSIM oOnepaTMBHUX K OnepaTUBHO-TEXHIYHUX
3acobiB, cnpaAmMoBaHMA Ha cBOevacHe 3anobiraHHs, BUSBMEHHS i
HenTpanisauito peanbHUX Ta MOTEHUIMHUX KpUMiHaNbHUX 3arpo3
cycninbHin  6esneui, 3axuct ocobu, pfOepxkasu, CycninbCcTBa Big
3MOYMHHOCTI [6; 7].

Taknm 4MHOM, Oyge pO3MEXOBAHO AiANbHICTb 3 BUSIBIIEHHS
Ta 3anobiraHHa 3noYvHaMm | po3cnigyBaHHA  KPUMiHaNbHUX
MpaBoMOpPYLLUEHb, @ TaKOX 4YiTKO OKPECIIEHO 3B’AI30K MK LMK
BMOAMWN LOiANbHOCTI Ta AudepeHUiNnoBaHO MOBHOBAXEHHS IXHiX
cy6’ekTiB. [IOKyMEHTYBaHHA BYMHEHHS 3MOYMHIB Chig MPOBOAUTU B
MeXax KpUMiHanbHOro mnpoLecy, NpoTe BUKOPUCTOBYIOYU CUNKU W
3acobu cneuianisoBaHnx (HermacHuWx) onepaTMBHMX MigPO34iniB i
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MeToAN KpuMiHanbHOi po3sigkn. OAna upboro ct. 271 KIK YkpaiHn
noTpibHO chopmyrnoBaTH Ha NiACTaBi TAKUX OCHOBHUX MOJIOXEHb:

1. KoHTpornem 3a BYMHEHHSIM 3MOYMHY € NpoBedeHHsA ofHiei abo
komnnekcy HCPL 3 meToio 6GesnocepenHboi MpuxoBaHOi  dpikcauii
BUYMHEHHS 0COBO0I0 (rpynoto OCiB) roTyBaHHS TSHXKKOTO UM 0COBNMBO
TSDKKOrO 3M04MHy Ta (abo) 3amMaxy Ha Takui 3roYMH 3 nogarnbluvMm
3aTpyMaHHsAM Ljiel ocobu (ocib) y nopsaky, nepegbadverHomy Y. 1 cr. 208
KIMK YkpaiHu, Ta HeBigknagHUM NPOBEAEHHSM Cigumx (po3LUyKOBMX)
[in, HeobXiaHMX Ans 3aKpinneHHs 4OKa30BoI iHpopMaLii.

2. KoHTponb 3a BYMHEHHSAM 3MOYMHY MPOBOASTH 3a YXBaslok
cnigyoro cyani, BMHECEHOK Ha NiACTaBi KMONOTaHHS  Crnigyoro,
MOrofXXeHoro 3 NpPokypopoMm, abo npokypopa. Y krnonoTtaHHi mae 6yTtn
3a3HaveHo noBHui nepenik HCPL, siki nnaHyoTb NpoBeCTM nig yac
KOHTPOSIO 32 BUMHEHHSIM 3M0UMHY.

Y KNONOTaHHi NPO NPOBEAEHHS KOHTPOM 32 BYMHEHHSM
3M04YMHY, KpiM BigomocTen, nepenbayveHux ct. 251 KK Ykpainum,
HeoOxigHo: 1) BMKNAcTM OOCTaBUHW, SKi CBigYaTb MPO BIOCYTHICTb
NMPOBOKYBaHHA OCOOM Ha BYMHEHHS 3MOYUHY; 2) 3a3Ha4yuMTM npo
3aCTOCyBaHHSA cneujianbHUX iMiTauiiHMx 3acobiB.

Cniguun cyoas Moxe 3aJ0BOMbHUTU KNOMOTaHHA Linkom abo
OaTn O03BiNn Ha npoBedeHHs nvwe nesHux HCPL.

3. Y Mexax KOHTpOmM 3a BYMHEHHsIM ocoboto (rpymnoto ocib)
3M04YMHY MOXYTb MPOBOAUTU cneuianbHUA CrigyYnin  eKCnepuMEHT,
AKMA nonarae B iHCLUEHYBaHHI A (nofin, o6CTaHOBKM), SKi
BiONOBIgAOTb 3MOYMHHOMY 3agyMmy LUiei ocobu (ocib) Ta (abo)
MOXYTb CBig4UTN NPO NOr0 BUKOHAHHS.

MpeaMeToM iHCLIEHYBAHHA MOXe OYTU: NPUAHATTS 3aMOBIIEHHSI
Ha BYMHEHHSA TSKKOro abo 0cobnMBO TSXKKOrO 3MOYUMHY; BUKOHaHHSA
3aMOBMEHHS LWOAO BYMHEHHSI TaKoro 3MO0YMHY; WNOr0  Hacnigku;
BVKOHAHHS BUMOr OCi0G, €Ki NOrpoXylTb HACUMbLCTBOM Haj
noTepninMM 4Yu noro OGnM3bkUMKM poaudamu, OOMEXEeHHsM npas,
cBob6oa abo 3aKkOHHUX IHTepeciB UuX OCih, MOLUKOMXEHHAM 4K
3HULLEHHSIM iXHBOro ManHa abo mManHa, Wo 3HaXoaUTbCH B iXHbOMY
BiJaHHI 4M nig oOXxOpoHow, abo pOo3ronoweHHs BigOMOCTEN, SKi
noTepninuMi Yn noro 6nNmnsbki pogudi NparHyTe 36epertv B TaeMHUL;
HagaHHS HenpaBoMipHOT Buroan cnyxb6oBin ocobi; npuabdaHHa abo
OTPUMaHHS, 30kpema bGe3onnartHe, y isnvHMX Ta PUONYHMX OCI0
He3anexHo Big d)OpM BMACHOCTI TOBapy, SKWA € Yy BiflbHOMY 006iry,
abo ToBapy, 06ir sikoro obmexeHun 4Yn 3abOPOHEHUN UYUHHUM
3aKOHOJAaBCTBOM; TUMoBa MNOBEAiHKA Ta  30BHIWIHIA  BUMAL,

136



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

noTepninux Bi4 KPUMIHaNbHUX MpaBONOpYyLIEHb, WO MakTb
TEHAEHLUi0 0O NOBTOPEHHS.

CneuianbHuin cnigumin ekcnepuMeHT NpoBOAATb 3a NOCTaHOBO
cnig4yoro, NOrOMAXeHO 3 MPOKYpPOpoM, abo MpoKypopa.

4. OpraHisauito KOHTPOM 3a BYMHEHHSIM OKpEeMUX KaTeropin
TSDKKMX Ta OCOOMMBO TSDKKMX  3MOYMHIB  PEryrioThb  MiA3aKOHHI
HOPMaTUBHO-MPAaBOBI aKTW, SIKi OXONIOKTb Taki BUAWU: KOHTPOMb 3a
BYMHEHHSIM 3M104YMHIB, MOB’'A3aHMX 3i 30yTOM TOBapy, WO € Yy
BiNlbHOMY 06iry (KOHTpoOnbOBaHa 3akyrka); KOHTPOSb 338 BYMHEHHAM
3M104MHIB, NOB’A3aHMX 3i 30yTOM TOBapy, 06Ir IKOro OOMEXEHUN 4K
3a00pOHEHNA YMHHUM 3aKOHOAABCTBOM (ornepaTuBHaA 3akynka);
KOHTPOSb 3@ BYMHEHHSAM 3M0YMHIB, MOB’SI3aHUX i3 NepeMilleHHaM
(nepeBe3eHHAM, nepecunaHHaM,  nepefaHHsM,  YBE3EHHSIM,
BMBE3EHHsAM 3 YKpaiHW 4uM  TPaH3UTHUM  NepemilleHHam i
TEPUTOpIED) TOBapiB, NPeAMETIB i pe4YOBUH, 30KpeMa 3aBOPOHEHUX
00 06iry (KOHTponboBaHa nocTaska).

BucHoBKU. [JoKyMEHTYBaHHS BUMHEHHSI 3MOYUHY, LLOAO SIKOro
OTpPUMaHO iHhopMaLiito MPO NOro NiAroTOBKY, 3@ Cy4aCHMX NpaBOBUX
peaniin MOXnvMBe B Mexax ¢k npoBamkeHHa B OPC, Tak i
KpMMiHanNbLHOro npoBakeHHsa (y (popMi KOHTPOMO 3a BYUMHEHHSIM
3no4mHy BignosigHo Ao Hopm cT. 271 KIK YkpaiHm B KoMMnekci 3
iHWMMK HeobxigHumn ana usoro HCPH). Bubip 3aiicHOTL Ha
po3cys ynoBHOBaXeHuUx cyb’ekTiB. OgHak CTOpoHa 3axucTy B Gyab-
SAKOMY pasi 3MoXe 3HauWTuM Baromi nigctasu, abu Bumaratm He
BM3HaBaTW ofepaHi oakTUYHI AaHi JONYCTUMUMKU JoKasamu. Tomy
B CT. 214 KIK YkpaiHn HeobxigHO uviTko nepenbaynTu MOXIUBICTb
noyaTKy 4OCYAOBOro po3chnifyBaHHSA Ha nigcraei BHeceHHs go €EPLP
BigoMOCTEM NpO  NiAroTOBKY [0  BYMHEHHSA  KPUMiHaNbHOro
npasonopyweHHda. Y cT. 271 KIMK YkpaiHn pgouinbHO aetansHo
YHOPMYBATU MOHATTS Ta 3MICT KOHTPOSIIO 32 BUMHEHHSIM 3MOYMHY, LLO
OXOMJIIOE HerracHe AOKYMEHTYBaHHS MigroToBKM M 3aMaxy Ha HbOro
(3a ponomorot ogHiei abo komnnekcy HCP[L 3 BukopucTaHHAM
iHcUeHyBaHHA  ain  (nogin, obcTaHoBKKM), €Ki BignoBigalTb
3M04MHHOMY 3aayMmy Ta (abo) MOXYTb CBIAYUTM NPO MO0 BUKOHAHHS)
Ta nopanblly BigKPUTY dikcauito MOro BYMHEHHSI (3a AOMOMOrow
cnigunx (poswykoBux) Ain). HanedektnsHiwmm 6yae BUKOPUCTaHHSA
MPOMOHOBAHMX HOPM Yy pasi 3acTOCyBaHHA iX CyO’eKTOM, siKui
noegHyBatume cyHkuii OPL Ta gocygoBoro poschigyBaHHSA
(3a 3paskoMm nigposainy DEeTEKTUBIB HauioHanbHoro
aHTUKOpYNUinHOro 6topo YkpaiHuM), a TakoX 3a YMOBU 3ary4eHHs
cneuianisoBaHux (HernacHux) onepaTtuBHMUX Nigpo3ainis.
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CITNCOK BUKOPUCTAHUX IXXEPEJ
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Legal Regulation of Crime Documentation
in Criminal Process and Operative-Search Activity

The article deals with the essence and the consequences of
problems arising in the interdisciplinary space of the criminal process
and operative-search activities in connection with the contradiction of
the legislative norms concerning the documenting of crimes, the
commission of which is only planned. The ways of their solution are
offered. The proposals on amendments and additions to the criminal-
procedural legislation are formulated.

It is substantiated that documenting the commission of an
offense concerning which information about its preparation under
current legal realities has been received is possible both in the
proceedings in the operative-search case of such category and in
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criminal proceedings (in the monitoring form of the commission of a
crime in accordance with the provisions of Art. 271 of the Criminal
Procedure Code of Ukraine in combination with other necessary
covert investigative (search) actions). How to do it depends on the
discretion of authorized subjects. But no matter how they do, the
party of defense will be able to find valid grounds to require not to
accept the actual evidence obtained by admissible evidence.

Therefore, in the Art. 214 of the Criminal Procedure Code of
Ukraine it is necessary to outline the possibility to start a pre-trial
investigation through information about the preparation for
committing a criminal offense entered in the Integrated Register of
Pre-trial Investigations clearly.

It needs to set out in some detail the Art. 271 of the Criminal
Procedure Code of Ukraine, in particular, to improve the concept and
content of the control of the commission of a crime consisting of a secret
documentary of preparation and attempt on it (with the help of one or a
set of covert investigative (search) actions with simulated the actions
(events, situations) that correspond to the criminal plan and (or ) can
testify to its commission) and further open fixation of its commission
(with the help of investigative (search) actions). The most effective
application of the proposed regulations can be expected in the case of
their use by the subject, which combines both the functions of the
operative-search activity and pre-trial investigation (for example, a
subdivision of detectives of NABU) — simultaneously promoting the
specialized (secret) operative subdivision.

Keywords: criminal process; operative-search activity; control of
the commission of a crime; documentation of crimes.
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HemudeHko B. O. — kaHAMAAT LOPUONYHUX
Hayk, goueHT, npodecop kadeapu
KOHCTUTYLIMHOrO npaBa Ta npas NOAWNHN
HauioHanbHOT akagemii BHYTpIiWLHiIX cnpas,
M. Kuis

ORCID 0000-0001-6771-0080

MpuHUMNK 3acTOCyBaHHSA opraHamMu MicLeBoro
camoBpsiAyBaHHA 3aKoOHoA4aBCTBa YKpaiHU
y cchepi Kibepbesneku

KoHcmamosaHo, wo macwmabHi kibepamaku rpomu YKpaiHu, siki 8id6ynucs
pPOmMs20M OCMaHHIX POKi8, 3aceidyytomb HeesomoeHicmb OepxasHo20 arnapamy,
opzaHie Mmicueeo2o camospsidyeaHHSs], NPasoOXOPOHHUX opaaHis, media, MpueamHozo
cekmopy 0o npomudii yum Kibepaazposam i MiHiMi3ayii ix HezamueHUX HaclioKis.

LoeedeHo douinbHicmb dompumaHHsi MEe8HUX MPUHUUMI8 opaaHaMmu Micuego20
camospsidyeaHHss ma  iHwumu cyb’ekmamu, HaldineHUMU  Oep)xasHO-8r1adHUMU
10BHOBaXEHHSIMU, i@ 4ac 3acmocosy8aHHsi 3akoHoOascmea YKpaiHu y cgpepi
3abe3rneyeHHs Kibepbe3sneku, wo cripusmume echeKmuesHoCcmi 3axucmy HauioHasibHo20
Kibepripocmopy. ApeymMeHmosaHo, w0, 32i0HO i3 3akoHom YkpaiHu «[lpo OCHOBHI
3acadu 3abesriedeHHs1 kibepbesneku YkpaiHu», 00 makux M[PUHUUrie Hanexums
rnompeba 8 peaynosaHHi, 8i0No8iOHO 00 AK020 pileHHs (3axodu) cyb’ekmie enadHux
r08HOBaXeHb Maromb 6ymu HeobXiOHUMU ma MiHimanbHO GocmamHimu  Ons
OocsizHeHHs1 Memu U 3ae0aHb 3abe3redeHHs1 KibepbesrneKku Hawoi depxasu.

OKpecrieHoO makoX npuHYUNU 06’ekmusHocmi ma npasosgoi eu3HayeHocmi,
npo3opocmi, 3abe3redyeHHs1 3axucmy rpae Kopucmyeadie KoMyHikauiiHux cucmem
ma/abo croxueadie rocrya eneKmpoHHUX KOMyHiKauil, mrocrye i3 3axucmy
iHbopmauii, kibep3aaxucmy, 3okpema rpas Wodo Heempy4aHHs1 8 fpusamHe Xummsi
ma 3axucmy rnepcoHanbHUX OaHUXx.

lMonpu me, w0 xo4a MpPago3acmoCOoBHi aKmu oOpeaHie Micyegoeo
camospsidysaHHsi y cchepi 3abesrieyeHHss Kibepbesneku Maromb  [1epesaxHo
rnepcoHicghikogaHuli xapakmep, He po3paxoeaHi Ha 6azamopas3oee BUKOPUCMAaHHS,
3azanbHuUll KoHcmumyuitiHut npuHyun 8ii yux akmig y yaci 36epexeHo. [osedeHo,
W0 MpUHYUNuU 3acmocyeaHHs 3akoHodascmea y cgepi Kibepbesneku ma npuliHImmsi
cyb’ekmamu enadHUX [M0BHOBaXeHb piueHb y uili cghepi € piBHOSHaYHUMU, iX
3acmocosyromb 3 Memor 6e3rneyHo20 hyHKUIOHY8aHHS Kibepripocmopy, Uio2o
8UKOpuUCMaHHS 8 iHmepecax ocobu, cycninscmea U depxasu.

KniouyoBi cnoBa: opraHu  MiCLUEBOro  CamOBpsSiAyBaHHS;  MPUHLMMW;
Kibepbesneka; kibep3arposa; NpaBo3acTOCOBHI akTW; HaLliOHarNbHe 3aKOHO4ABCTBO.

MocTtaHoBKa nNpo6Grnemu. [poTAroM OCTaHHIX M'SATU POKIB MU
cTanu cBigkamMu HM3KM MacliTabHux kibepatak npotn YKpaiHu.
OcTtaHHa macoBa kibepataka 2017 poky, 34ilcHeHa 3a JOMOMOror

© Oemugenko B. O., 2018
141



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

moamdikoBaHoi Bepcii Bipycy Wannacry — Petya.A, sckpaso
3acBigyuna HeroToBHICTb AepXXaBHOro anapaTy, OpraHiB MicLeBoro
CaMOBpsQYyBaHHSA, MNPaBOOXOPOHHUX OpraHiB, Mefia, NPUBaATHOrO
CeKTopy Q[0 npoTuaii Takmm kibep3arposam i MiHimisauii  ix
HeraTMBHUX HacNiaKiB.

Bin Hei nocTtpaxganuM opraHun gepxaBHoi Bragu (KabGiHeT
MinicTpie Ykpainu, MBC YkpaiHn, MiHicTepcTBO iHPaACTPyKTYypn
YkpaiHn, KuiBCcbka Micbka AepxaBHa afMiHicTpauis, genapTaMmeHT
kKibepnoniuii TOLO), opraHM MiCLUEBOro CaMOBpsiyBaHHsS (CepBiCHI
cuctemun KuiBcbkoi Ta JIbBIBCbKOI MICbKMX paf), BENUKI CTpaTeriyHi
nignpuMeMcTBa, 30KpeMa KpUTWYHOI iHdpacTpykTypu (Hanpuknag,
aepornopT «bopucninby, YAEC, Ykptenekom, YkpnowrTa, OwanbaHk,
YKp3anisHuus), MegiakomnaHii (tenekaHanu «lHtep», «CTby», «ICTV»,
«24 «KaHany», PpisHi IHTEpHET-BMAaHHA) Towo. PiHaHCOBI 30MTKK
CTaHOBIIATb AeKifbka MifnbsapaiB rpuBeHb.

3rigHo 3 nporHo3amu IT-haxiBuUiB, LIOPIYHO KiNbKICTb TaKmx
Kibepatak 6yge  30inblyBaTUCA, MpPUYOMYy  BOHM  OyayTb
rnobanbHilwmmn. OCTaHHE 3YMOBIIEHO 3-MOMDK iHLIOrO BUSIBOM
arpecii Pocii npotn YkpaiHu, HeBig'éMHMM 1 0cOBNMBO HEDE3MEYHUM
enemMeHTOM $IKOi € KibepaTaku.

BuuiesasHayeHe fae 3aMory KoHCTaTyBaTu, WO nepeq YKpaiHoto
HWHI NOCTano HaranbHe 3aBAaHHsA Woao hopMyBaHHA CUCTEMHOI,
KOMMJMIEKCHOI  AepXaBHOi MNoniTukM y  cdepi  3abe3neyeHHs
kKibepbesnekun, sika MICTUTUME HU3KY afdanToBaHMX [0 Cy4acCHMUX
peanbHUX | MNOTEHUINHUX BUKIWKIB NPaBOBUX, OpraHisauinHmx,
hiHaHCOBO-EKOHOMIYHUX, TEXHIYHUX, HAYKOBO-EKCMEPTHUX Ta iHLINX
3axogis. Lle, BnacHe, n 3ymMOBMIOE METY MNiArOTOBKU MPOMNOHOBAHOI
ctatTi. JocnigxeHHs nepenbayae rpyHTOBHMI aHanisa ocobnmeocTen
peanisauii 3akoHogaBCcTBa YkpaiHu y cdepi kibepbeaneku, 3okpema
BM3HaYanbHMUX 3acaj i NpUHUMNIB MOro 3acToCyBaHHA opraHammu
MiCLIEBOrO CaMOBpPSAYBaHHS.

Buknan ocHoBHoro martepiany. lNepwvmn kpokamm B YKpaiHi
woao (opMyBaHHS MPaBOBOro MNons npoTugii kibepatakam O6ynu
Crtparteria «kibepbesneku Ykpaiwu [1], Crtpateria HauioHanbHOT
6e3nekn YkpaiHu [2], OcHoBHI 3acagun 3abesnedeHHs1 kibepbesneku
YkpaiHu [3] ToLo.

BogHouac ansa 3abesneveHHs ebeKTUBHOI pearnisaLlii 3a3HayYeHnx
cTpaTeriyHMX [OOKYMEHTIB, npoTuaii peanbHUM i MNOTEHUINHUM
KibepiHUMAEHTaM HVHI BKkpar GpaKye HaneXXHoro HaykoBO-EKCMEPTHOro
CYNpPOBOMXEHHA uUux npoueciB. MpobnemHol 3anuwaetses cdepa
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HayKoBO-TeopeTu4Horo 3abesnedeHHs kibepbesnekn opraHamm
MiCLIeBOro camoBpsiAyBaHHA YKpaiHu.

BignoeigHo oo cT1.5 3akoHy YkpaiHum «[po ocHOBHi 3acaau
3abe3neveHHsa kibepbesnekn YkpaiHny» Big 5 xoBTHA 2017 poky
Ne 2163-VIIl, opraHu wMmicueBoro camoBpsyBaHHSA € OOHUM i3
cyb’ekTiB 3abe3neveHHs kibepbeanekn B YkpaiHi. besnepeyHo,
BaXnueBa ponb Yy uUboMy Hanexutb KabiHeTy MiHicTpiB YkpaiHu,
HauioHansHomy KoopAnHaLinHOMY LEeHTpy Kibepbesnekn,
MinictepctBy obopoHu YkpaiHu, OepxasHin cnyxbi cneuianbHoOro
3B’A3KY Ta 3axuUCTy iHgopmMauii YkpaiHn, Cnyxbi 6e3nekn YkpaiHu,
HauioHanbHin noniuii YkpaiHm Ta iHWuM gepXXaBHUM iHCTUTYLISIM.

Monpw Wwrpokun cnekTp cyb’ekTiB 3abeaneyeHHs kibepbesneku B
YKpaiHi, mocuneHy yeary cnig npuainatn 3axucTy kibepnpocTtopy y
chepi  DyHKUIOHYBaHHSI OpraHiB MICLEBOro CaMOBpPsSiAYyBaHHS,
OCKiNIbKW BOHW CTAHOBNATbL HAWBINbLINIA NIACT CYCMiNbHUX BigHOCWH,
NnoB’A3aHuX i3 peanisauieto iXHbOI KOMMETEHLil B pi3HMX cdepax
3abe3neyeHHs  KUTTEQIAMNBHOCTI. Kpim Lboro, 3HaYyLWiCTb
3aXMLEHOCTI  XMTTEBO  BaXNMBMX  iHTepeciB  noauHM  Ta
rpoMagsaHuHa, cycninbCTBa W AepxaBu Mif 4Yac BMKOPUCTAHHA
Kibepnpoctopy y cdepi dYHKUIOHYBaHHA OpraHiB MiCcLEBOro
caMoBpsiAyBaHHA Oyae nvue 3pocTaTtu, WO 3yMOBMEHO, nepenycim
MOCTYNOBOK AeleHTpanisauieto nybniyHoi Bnaau, nparHeHHsM 0
3MiUHeHHs biHaHCOBUX 3acaf TepuTopianbHUX rpomaz ToLO.

Baxnueoo nepenymMoBOKO MiABULLEHHSA edEKTUBHOCTI 3aXUCTY
HaLlioHanNbHOro KibepnpoCTopy € 3acTOCYBaHHS OpraHaMy MiCLIeBOro
CaMOBpsilyBaHHSA (5K, BriacHe, W iHWWMKU cyG’ekTamu 3 OepaBHO-
BMagHMMM MOBHOBaXXEHHSIMM) BITYM3HSHOIO 3akoHOAAaBCTBA y cdepi
3abe3neyeHHs kibepbesneku 3 AOTPUMAHHSM NEBHUX YITKUX NPUHLIMNIB.

3okpema, igetbca npo 3akoH YkpaiHu «[1po OCHOBHI 3acagu
3abe3neveHHsn kibepbesnekn YkpaiHn» Big 5 xoBTHA 2017 poky
Ne 2163-VIIl, ne 3akpinneHo noTpeby B MiHiManbHO HeobXigHOMY
perynioBaHHi. 3rigHo i3 LM NPUHLMNOM, pilleHHA (3axoan) cyl’exTiB
BNagHMX MOBHOBaXXEHb MatoTb OyTM HeobXigHMMKW Ta MiHIManbHO
JocTaTHiMM ANa OOCArHEeHHs MeTu W 3aBAaHb i3 3abe3neyeHHsi
Kibepbesneku YkpaiHu.

Llen npuvHunn nepepbadae, WO NpaBO3aCTOCOBHA LiANbHICTb
Cy0’exTiB BragHMX MOBHOBaXKEHb MOBMHHA OpPraHiyHO MNOEOHYBaTU
poBa acnektn. Tak, 3 opgHoro OOKy, peryntoBaHHSA CyCMiNbHUX
BIOHOCWH WoAo 3abesnedeHHst kibepbeanekn B YkpaiHi cyb’ektamm
BNagHMX noBHOBaXeHb nepepbavae MiHiManbHe BTPyYaHHA B L0
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coepy. BoHO He noBumHHO Oyt GropokpaTuU3oBaHUM, HaAMIpPHO
perynboBaHuUM. A)Ke akTMBHE BTPYYaHHSA OpradiB nybniyHoi Bnaaw,
X nocagoBux i cnyx6oeux ocib y U cdhepy npu3Beae 40 NEBHOrO
obmMexeHHs npaB i cBOOOA noAen WoAo BiNbHOI KOMYHiKaLii yepes
(PYHKUIOHYBAHHA CYMIiCHUX (3’€QHaHMX) KOMYHIKaLiMHUX CUCTEM i
3abe3neyveHHs eneKkTPOHHMX KOMYHiKaLii i3 BUKOPUCTAHHAM Mepexi
IHTepHeT Ta/abo iHWuX rnobanbHUX Mepex nepefadi gaHux.
Lle HeratMBHO MNO3HAYMTBCSA HA MOXIMBOCTSX TPOMaASHCHLKOrO
cycninbCTBa WOoAO0 NPOTMAil Kopynuii, rpPOMagsaHCLKOro KOHTPOIO 3a
3aKOHHICTIO 1 €(PEKTMBHICTIO AisNIbHOCTI OpraHiB nybnivyHoi Briagw,
peanisauii npuHUUNY HapogoBnag4s, a TakoX nepeLllkoaxaTuve
aKTMBHOMY 3ally4deHHI0 rpPOMadsiH A0 YMpaBliHHA [OEepXaBow Ta
BMPIWWEHHA  MNWTaHb  MICLEBOr0  3HA4Y€HHsl,  YHEMOXIMBUTb
dopMyBaHHA rnobanbHOro iIHTEPaKTUBHOIO PUHKY ideln, AOChiaAXeHb
Ta iHHOBAUiM TOWO. TakMM YMHOM, MOXE BUHWUKHYTM CUTyauid, 3a
SIKOT eneMeHTapHi BiAHOCUHWN He BUTPUMatOTb TUCKY HarpoMamKeHnx
3BEpPXY HOPM i NpuNuCiB, L0, 3peLUTOo0, Npu3Beae Ao 360iB y poboTi —
Bil IrHOPYBaHHA OO LINKOBUTOro 3anepeyeHHs [3].

3 iHWoro BOoKy, SK opraHu MICLLEBOro CamOBPSiAYBaHHSA, TaK M iHLUI
cyb’ekTn 3 fepkaBHO-BNaZHUMN NOBHOBAXEHHAMMW MatoThb 34iNCHIOBATU
peryrnioBaHHs CyCninbHMX BIOHOCUH LLOAO 3abesneyeHHs kibepbesneku
B YkpaiHi Ti€l0 Mipoto, sika OAHO3Ha4yHO 3abesneunTb (PopMyBaHHS
e)eKTUBHOI HaLioHanbHOI cucTemmn kibepbeaneku, To6TO CyKymHOCTI
NONITUYHMX, COoLianbHUX, EKOHOMIYHMX Ta iHdOpMaLiMHMX BiAHOCWH
OAHOYaCHO 3  OpraHisauinHO-agMIHICTPaTUBHUMM N TEXHiKo-
TEXHOMOMYHNMY 3aX04aMu LUMSIXOM KOMIIIEKCHOro nigxody B TICHIN
B3aemMogil AepXaBHOro, MyHIiLUMNanbHOro Ta MPMBATHOrO CEKTOpIB
i (POMaasiHCLKOro CycninbCTBa.

BaxnneuMm MpMHUMMNOM 3acTOCYBaHHA 3aKOHOAaBCTBa Yy cdoepi
3abe3neveHHs kibepbeanekn € 00’eKTUBHICTb | NpaBoOBa BU3HAYEHICTb,
MakCMManbHO  MOXINMBE  3aCTOCyBaHHS  HauioHanbHOro  Ta
Mi>KHapOAHOro npaBa LWo40 MOBHOBaXXEHb M ODOB’A3KIB OepXKaBHUX
OpraHis, opraHiB MicLLeBOro camoBpsiAyBaHHs, NigNPUEMCTB, YCTaHOB,
opraHisauin, rpomaasH y cdepi kibepbesneku.

3acTocoBylO4YM 3aKOHOOABCTBO YKpaiHM y cdepi 3abesneveHHs
kKibepbesnekn, opraHum MiCLEBOro CcamMoBpsilyBaHHA  MNOBUHHI
MaKkcuMarnbHO TOYHO 1 ycebiyHO aHanidyBaTu nogii Ta Aii cyb’ekTiB
NpaBoOBIAHOCMH  LWOAO  ENEKTPOHHWX  KOMYHiKauid,  3axucty
MyHiuMnaneHux iHpopmauinHux pecypcis, iHdopMalil  ToLo,
ypaxoBytoumn ixH 6araTorpaHHiCTb i CynepeuvnusicTb, MNO3UTUBHI
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Ta HeraTMBHI acnekTW, Ha nigcTasi UbOro npuAMaT npaBoBe
neriTMMHe piweHHs. MNMpUIUHATTA Takoro pilleHHa Mae Bignosigatu
MOMOXEeHHSIM HaLlioOHanbHOro Ta MidKHapoAHOro npasa.

Mig 4ac 3acTtocyBaHHs npaBOBMX HOPM HaUiOHANbLHOro Ta
MiXXKHapOAHOro nNpaBa MoXe MocTaTu NUTaHHS LWOAO CNiBBiAHOLLEHHSA
FOPUANYHOI CUMN BITYUIHAHUX | MDKHAPOAHUX HOPMAaTMBHO-NPaBOBMX
akTiB i3 3abesneuveHHsn kibepbesnekn. Bapto HaronocuTtu, WO B
cUCTeMi HOpMaTUBHO-NMPaBOBUX akTiB YKpaiHWM B 3a3HayeHin cdepi
HaBUILLYY pUandHy  cuny Mae KoHcTuTyuis YkpaiHu
Ta KOHCTUTYLiINHI 3aKOHW, 30KpeMa LWOoAO0 MiKHapOAHUX [OroBopis
pi3HMX BUAIB i Cy6’eKTHOro cknagy. AKWOo CniBBigHOCUTM HPUANYHY
CWIy HauioHanbHUX HOPMAaTMBHO-NPABOBUX aKTIB (3a BUHSITKOM akTiB
KoHctutyuinHoro Cyay YkpaiHu) Ta MixkHapogHUX 4OroBopiB y cdepi
kKibepbesneku, NpiopuTeT HaNeXmnTb came MiXXKHapo4HUM LOroBopam,
npo Wwo naetbea B 4. 2 cT. 19 3akoHy YkpaiHu «[1po mixHapogHi
gorosopu» [4].

Kpim uUbOro, 3asHadyeHe nNpPaBO3aCTOCOBHE PpilUEHHS OpraHis
MiCLEeBOro camoBpsAyBaHHA Ma€e ByTY YiTKMM Ta OQHO3HAYHUM.

Y KOHTEKCTi BWBYEHHS NpPOOMeMaTukm [OOCHIIKEHHA BapTo
3BEPHYTUCA A0  3MiCTy  gonosigi €Bponencbkoi  Komicii
«3a pgemokpaTtito 4Yepe3 npaBo» (BeHeuiaHcbkoi Komicii) wono
BEepXOBEHCTBa nMpaBa, 3aTBepakeHoi Ha 86-My nneHapHomy
3acigaHHi (M. BeHeuisi, 25-26 6GepesHsa 2011 poky), y sikin Oyno
3a3HayvyeHo, WO OfJHiew 3i cknagoBMX BEPXOBEHCTBA MpaBa €
npaBoBa BM3HauYeHiCTb. BoHa Bumarae, o6 npaBoBi HopMu Gynu
YiTKUMWU W TOYHUMK, 3abesnedvyBann MOCTIHY MPOrHO30BaHICTb
CcuUTyauin NpaBoBigHOCKH [5].

HacTynHMM npuHLUKMNOM 3aCTOCYBaHHSA 3aKOHOOABCTBa Yy cdepi
Kibepbesnekn opraHamyn MiCLLEBOro CaMoOBpPsSiAYBaHHA W Ccyb’ekTamu
3 [epxaBHO-BNagHUMM NMOBHOBAaXXEHHSIMU € 3abe3neyveHHs 3axucTy
npaB KOPUCTYyBaYiB KOMYHiKauiiHUX cucTtem Ta/abo cnoxuBadis
NOCNyr enekTPOHHWX KOMYHiKaLiin, nocnyr i3 3axucty iHdopmalil,
Kibep3axucTy, 30kpema npas LOAO HEBTPYYaHHS B NpuUBAaTHE XUTTH
Ta 3axXMCTy NepPCoHanbHUX JaHUX.

[MpakTuyHe BTINEHHA HaBedeHUX BULLEe Te3 [ae 3Mory LinTu
Takux BWCHOBKIB: a) (ppasa «npaB KOPUCTYBa4iB KOMYHiKaLiNHUX
cuctem Ta/abo chnoXuBadiB MOCNYr EMEeKTPOHHUX KOMYHiKaLiny,
BMKOpUcTaHa B 3akoHi YkpaiHu «[1po oCHOBHi 3acaaun 3abe3neyeHHs
Kibepbeanekn YkpaiHu» Big 5 xoBTHA 2017 poky Ne 2163-VIII,
€ y3aranbHeHUM MOHATTAM i nepeabavyae MOXMIMBOCTI KOPUCTYBaYiB
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KOMYHiKaLiiHMX cuctemM Ta/abo chnoXxuBadiB MOCNYr €eneKTPOHHMX
KOMYHiKaUin, sKi KOHKpeTnsoBaHo B KoHCTUTYUiT YKpaiHu, 3akoHax i
nig3akoHHMX akTax YKpaiHu 4epe3 Taki pUAMYHI KaTeropii, sk
«npaBay», «cBoboau» Ta «3aKOHHI IHTepecu» KOpPUCTyBadiB
KOMYHiKaLiiHMX cuctem Ta/abo chnoxuBadiB MOCNYr enekTPOHHMX
KOMYHiKaLii; ©) MONMOXEHHS «3axXMUCT MnpaB» KOPUCTYBaYiB MICTUTb
Taki CTPYKTYpHi  enemMeHTW, $K BiOHOBMEHHS  NOPYLLUEHOro
NPaBOMIPHOrO CTaHy Ta MPUTATHEHHA BWHHUX [0 HOPUAUYHOI
BiANOBIAANbLHOCTI.

BopHo4vac y mexax 3abesneveHHs 3axuUCTy NpaB KOpPUCTYBadiB
KOMYHiKaLiiHMX cuctem Ta/abo chnoXxuBadiB MOCNYr enekTPOHHMX
KOMYHiKaUih 3akoHOdaBeUb akueHTYe yBary Ha HeBTpPy4YaHHi B
npuBaTHe XUTTA W 3axUCTi NepcoHarnbHUX gaHuX. [[apaHTyBaHHA
noBarm OO MNPUBATHOIO XUTTS Ta 3axXMCTy MepCOHanbHUX AaHuX
€ BUMOTOH0 SIK HauioOHanbHOro, Tak i MiKHapoA4HOro 3akoHOA4aBCTBa.

Tak, ct. 31 KoHcTuTyuil YKpaiHu rapaHTye KOXHOMY TaEMHULLIO
NUCTYBaHHA, TenedoHHUX po3moB, TenerpadHoi Ta  iHWOI
KOpecnoHAeHLii, 30KkpemMa B pasi BUKOPUCTAHHA EeNeKTPOHHUX
KOMYHiKauinHux cuctem. [IpoTe LuLe KOHCTUTYLUiMHE npaBo He
€ abconoTHUM | Moxe 6yt obmexeHe cyaom y nepenbdadeHux
3aKOHOM BUMagkax 3 MeTo 3anobiraHHSA 3MTOYMHOBI UM 3'ICYBaHHS
iCTUHM Mg Yac KpUMIHANbHOrO MPOBaKEHHS, SKLO B iHLWNA cnocid
ofepkaTu iHpopmaLito HEMOXIMBO.

BogHouac y c1. 32 OcHoBHOro 3akoHy YKpaiHu BCTaHOBIEHO,
WO HIXTO He MOXe 3a3HaBaTM BTpy4Y4aHb Yy MOro ocobucte n
ciMeriHe >XWTTH, KpiM BuNagkiB, nependaveHux KoHCTUTyLieto.
He ponyckaeTbca 30upaHHsl, 30epiraHHs, BWKOPUCTAHHA Ta
NoLUMPEHHA KOHQIAEHUINHOI iHhopMmaLii npo ocoby 6e3 i 3roaun, Kpim
BUMaAKiB, BU3HAYEHMX 3aKOHOM, i fvwe B iHTepecax HauioHanbHOI
Be3nekn, ekoHoMiYHoro obpobyTy Ta Npas nanHK [6].

3rigHo 3 piweHHaM KoHctuTyuinHoro Cyay YkpaiHu B crnpaBi 3a
KOHCTUTYLINHUM nofdaHHAM XKaLlKiBCbKOT paroHHOT paau Yepkacbkol
obnacTi woao odiliiHOro TiymMadeHHs1 MOJIoKEeHb YacTUH NepLUOi,
apyroi ctatti 32, yactuH gpyroi, TpeTtboi ctatti 34 KoHctuTyuil
Ykpainm Big 20 ciuHa 2012 poky Ne 2-pn/2012, iHdopmauieto npo
ocobucte Ta ciMenHe XUTTa ocobu € Byab-sKi BigoMocTi Ta/abo AaHi
npo BiAHOCUHW HEMAMHOBOIO Ta MAWHOBOrO XapakTepy, 06CTaBUHM,
noaii, CTOCyHKM TOLLO, NOB’AA3aHi 3 ocoboto Ta yneHamu ii ciM’i, 3a
BMHATKOM nepenbayvyeHoi 3akoHaMu iHopmalii, Lo CTOCyeTbCs
3[iicHeHHs1 ocoboto, sika obinmae nocany, NoB’A3aHy 3 BUKOHAHHAM
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dyHKUin  gepxaBu abo opraHiB MiCLEBOro CcamMoBpsiayBaHHS,
nocagoBmx abo Cnyx00BUX MOBHOBaXeHb. Taka iHdopmauis npo
0ocoby € koHiAeHUiHOW. 36upaHHs, 36epiraHHA, BUKOPUCTaHHS Ta
MOLUMPEHHST KOHigeHUinHOT iHdopmauii npo ocoby 6e3 ii 3rogu
JepxaBoto, opraHaMmu MiCLLEBOr0 CaMOBpPSAYBaHHS, opuaMyHumMmn abo
disnyHMMM ocobamm € BTpy4YaHHsAM B ii 0cOBMCTE Ta CIMEMHE XUTTS.
Take BTpyYaHHs1 € MOXITMBUM NULLIE 33 YMOB, NepeadadeHnx 3akoHOM, i
nue B iHTepecax HauioHarnbHOI 6e3nekn, ekKoHOMIYHOro JO6pPobyTy Ta
npas noauHu [7].

Ha 3axuct OCHOBOMONOXHUX MpaB i cBoGoOA4 nOAMHM Ta
rpomMagsiHMHa, 30Kkpema rnpaea Ha HEBTPYYaHHS B OCOBUCTE XUTTS, Y
3B’A3Ky 3 0OpOOKOK nepcoHanbHUX AaHuX CApsMOBaHWA 3akoH
YkpaiHn «[po 3axucT nepcoHanbHWX faHux» Big 1 u4epBHs
2010 poky Ne 2297-VI. BignoBigHO [0 HbOro, nepcoHarnbHi AaHi —
ue BIJOMOCTI UM CYKYMHICTb BiJOMOCTEN Npo i3ndHy ocoby, Aky
ineHTudikoBaHO abo MoXxe OYTM KOHKPETHO iaeHTudikoBaHo [8].

[MoBary 4o NpMBaTHOrO Ta CIMEMHOIO XUTTS 3akpinneHo i B CT. 8
KoHBeHLUii Npo 3axucT npaB MOAMHM | OCHOBOMONOXHMX cBoOOA [9].
Y UbOMY KOHTEKCTi OCOONMBWMIA iHTEPEC CTaHOBUTb MpakTuka
€BpONENCLKOro cyay 3 Npas MOAVHMN.

3okpema, Cyn 3ayBaxye, LIO MOHATTS «NPUBATHE XUTTA» €
OOCUTb LLUMPOKUM, @ OTXKe, He nianarae OgHO3HAYHOMY TIYMaYeHHIo.
BoHo oxonntoe isnyHy Ta NCUXiYHY LINICHICTb MOAUHN (pilleHHSs
B cnpasi «X. i Y. npotu HigepnaHgis» Bia 26 6epesHa 1985 poky).
I[HOOi BOHO MOXe MICTUTKM OKpeMi acnektn i disnyHoro Ta
couianbHoro «s» (piweHHs B cnpasi «Mikynuy npotu XopsarTii» Bif
7 motoro 2002 poky). Taki acnekTu XuTTs NIOOUHK, SK, Hanpuknag,
reHgepHa igeHTudikauis, iM'a Ta cekcyarnbHa OpieHTalisi, ctaTteBe
XWUTTS, BM3HAHO erleMeHTamMm ii ocobucToro XuTta (Hanpuknag,
pileHHst B cnpasi «B. npotu ®paHuii» Big 25 6epesHa 1992 poky,
pilweHHs B cnpasi «byprrapTy npotu Lsenuapii» Big 22 nToro
1994 poky, piweHHa B cnpaBi «damkeH npotn CnonyyeHoro
KoponisctBa» Big 22 xoBTHA 1991 poky) [10, c. 26].

Cnig 3ayBaxuTu, WO OAHMM i3 BaXIUBMX MNpUHUUNMIB
3aCTOCYyBaHHSA 3akoHoAaBCcTBa y cdpepi kibepbGesneku € npuHuMn
NpO30pOCTi, 3rAHO 3 AKMM pilleHHs (3axogu) opraHiB MicLeBoro
caMoBpsAyBaHHA  MawTb Oyt HanexHo obrpyHToBaHi  Ta
noBigoMIeHi cyb’ekTaMm, SKMX BOHU CTOCYIOTbCS, A0 HabpaHHA HUMK
UYMHHOCTI (IX 3aCTOCYBaHHS).
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Peanizauis UbOro MNpuvHUMNY B NPaBO3acTOCOBHIN AisAfIbHOCTI
OpraHiB  MiCLEBOro CaMOBpPsSiQYBaHHA € BarOMMM  YMHHUKOM
JeMoKkpaTmsadil MyHiuMnanbHOI Bfaan Ta po3BUTKY NPOMaAsHCHKOro
cycninbctBa, 6e33anepevyHold YMOBOK 3abe3neyveHHs [OieBOCTi
rPOMagsAHCLKOrO KOHTPOSO 3a 3aKOHHICTIO 1 ePeKTUBHICTIO poboTu
opraHiB nybniyHoi Bnagu y cdpepi 3abe3neyeHHsa kibepbesneku,
Crpusie 3anyyvyeHH0 rpomMagsH [0 BUpILLEHHs NuTaHb Kibep3axucty
K Ha [JepXaBHOMY, TaK i Ha MyHiuunansHoMy piBHsX. BogHouac
NpO30pPiCTb NPUAHATTA pilleHb cy®’ekTamu BNagHUX NOBHOBAaXEHb Y
cchepi €NeKTPOHHNX KOMYHiKau,in cnpuvsie OOCSATHEHHIO
iHdopmauiiHoi cTabinbHOCTI Ta 6e3neku, NOocuIe egEKTUBHICTb
npoTtuaii kibepatakam, niaBuULLYE piBEHb AOBIpYU rPOMaasaH 40 Bragw.

MpyHUMN NPO30pOoCTi B NPaBO3aCTOCOBHIN AiANbHOCTI OpraHis
MiCLLEBOro CaMoOBpPsSOYBaHHA Mae OyTM HEMopyLHMM He nuwe Ha
eTani NPUNHATTA KiHLEeBOro NpaBO3aCTOCOBHOIO akTa, a W Ha cTagil
NigroTOBKM MPOEKTY PIlUEHHS, BMBYEHHS OO'€KTMBHMX OOCTaBWH
KOHKPETHOI XWUTTEBOI cuTyauii, WO noTpebye pearyBaHHA LMX
opraHiB, X nocagoBux i cnyxbosux ocid y cdepi 3abesnedeHHs
kKibepbesneku.

MakcumanbHe 3anyvyeHHs FpOMajCbKOCTi OO0 MigroToBkM Ta
NPUAHATTS  BIANOBIOHUX COUianbHO OPIEHTOBAHUX YMNpaBRiHCbKMX
piLleHb 3HAa4YHOI MiPOIO BMMMBaE Ha piBeHb JOBIPU OO YNPaBRiHCLKOI
OiSANIbHOCTI,  MOB’A3aHOI 3 €MEeKTPOHHMMW  KOMYHiKaLiiHUMK
cucteMamu, MNoiHPOPMOBAHOCTI MNPO L0 AOiSNbHICTb  OpraHiB
Jep)xaBHoI Briaam Ta MiCLLeBOro caMmoBpPsSAyBaHHS.

Peanizauis npuHUMiYy npoO30OpPOCTi CYTTEBO aKTUBI3yE y4dacTb
rpomMagsiH Ta ix o0’egHaHb y NPUAHSTTI pilleHb, YHEMOXITMBITHOHYN
rPOMaAcCbKMn  KOHTPONb 3a iX BWMKOHaHHAM. Lle, BignosigHo,
ONTUMI3yE MexaHi3aM npoTuail TakmMMm HeraTMBHUM SBULLEAM, $SK
KibepaTtaku, KibepLUnMryHcTBo, KibepanoyumHu, kibeptepopmam TOLLO.

lMpaBoBe niarpyHTa yyacTi rpomagsaH Ta ix ob’egHaHb Ha cTagil
nigroToBKkM pilleHb cyb’ekTamu, HadiNneHUMu AepXaBHO-BNagHUMM
NMOBHOBaXeHHAMU, Yy  cdepi  3abesneuyeHHs  kibepbesneku
CTaHOBNATb 3aKOHM YKpaiHn «[1po 3BepHEHHs rpoMagsH» Big
2 xoBTHsA 1996 poky Ne 393/96-BP, «[1po iHdbopmaLLito»
Big 2 xxoBTHA 1992 poky Ne 2657-XIl, «[po poctyn go nybnivHoi
iHdbopmauii» Big 13 ciyHa 2011 poky Ne 2939-VI, «[Ilpo wmicuese
camoBpsoyBaHHSA B YKpaiHi» Big 21 TpaBHsa 1997 poky Ne 280/97-BP,
MocTtaHoBa KabiHeTy MiHicTpiB YkpaiHu «[1po 3abesnedeHHs y4acTi
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rPOMaACLKOCTI y (bopMyBaHHI Ta peanisauil gep)kaBHOI NOSITUKA»
Big 3 nwmctonaga 2010 poky Ne 996 [11] Towo. KoHuenTtyanbHi
3acagM Ta 3axogu pPO3BUTKY €eneKTPOHHOI AemokparTii B YKpaiHi
BM3HayeHi  po3nopsimkeHHaM  KabiHeTy  MiHicTpiB  YkpaiHu
«lMpo cxBaneHHs KoHuenuii po3BUTKY €MNeKTPOHHOI AeMoKpaTii B
YkpaiHi Ta nnaHy 3axofis wono 1 peanisauii» Big 8 nuctonaga
2017 poky Ne 797-p [12].

Kpim uboro, 3akoHoM VYkpaiHm «[lpo OCHOBHi 3acagu
3abesneveHHsa kibepbesnekn YkpaiHu» Big 5 xoBTHsa 2017 poky
Ne 2163-VIIlI BcTaHOBMNEHO, L0 pilleHHs (3ax0oau) cyb’ekTiB BNagHUX
NnoBHOBaXkeHb Yy cdpepi 3abesnedeHHa kibep3axucTy MalwTb OyTm
MoBiOOMIIEHI CyD’eKTaM, SIKMX BOHM CTOCYHOTbCS, A0 HabpaHHA HUMU
UMHHOCTI (IX 3aCTOCYBaHHS).

3aKkpinneHHs UuxX MONOXeHb 3YMOBIIEHO  KOHCTUTYLIIMHOM
rapaHTielo 3abesnedyeHHs peanisauii npaB i cBoboag NOAUHWM,
nepeabayeHoto cT. 57 OcHoBHoro 3akoHy. BignosigHo [0 Hel, KoXeH
Mae npaBo 3HATU CBOi MNpaBa W 0OOB’AA3KKM. 3aKkOHW Ta iHWI
HOpPMaTMBHO-MPAaBOBI akTW, L0 BW3HayalTb MNpaBa N OBOB’sA3KM
roomagsH, MawTb Oyt p[oBedeHi [0 BijoMa HaceneHHs B
3aKOHOABYO BM3HAYEHOMY MOPSAAKY. 3aKOHW Ta iHWiI HOpMaTUBHO-
npaBoBi aKkTW, WO BM3HaYalTb nNpaBa 1M OOOB’A3KM rpoMajsiH, He
JoBedeHi [0 Bigoma HaceneHHs Yy BIiAMNOBIAHOMY MOPSAAKY, €
HEeYNHHUMMK [6].

BucHoBku. OTxe, nonpu Te, WO NPaBO3aCcTOCOBHI akTu OopraHis
MiCLEBOro camMoBpsifyBaHHA y cdepi 3abe3neveHHs kibepbesneku
30ebinbloro  He €  HOPMaTUMBHO-MPABOBMMW  (afXe  MarwTb
nepcoHiikoBaHUIN xapakTep i He nepegbadaTe GaraTopasoBOro
BVKOPUCTAHHS), 3aranbHUWA KOHCTUTYLUIMHMIN NPUHLKMN  iXHBbOT Al
36epexeHo B yaci. BoHn matoTb 6yTn nosigomneHi cyb’ektam, sKux
BOHW CTOCYIOTbCH, A0 HABpaHHA HUMU YMHHOCTI (IX 3aCTOCYBaHHS).

Y cTaTTi BWUCBITNIEHO He BCi MNPUHUUNKM  3aCTOCYBaHHS
3akoHoAaBCTBa YKpailHM opraHamu MiCLEeBOro camMoBpsilyBaHHS Ta
iHWMMK  cyB’ekTamn 3 AepkaBHO-BMaAHVMWU  NOBHOBAXXEHHSIMU
B MeXax 3abeaneyeHHsa kibepbesneku YkpaiHu. BopgHodac yci ui
MPUHLUMMM € pIBHO3HA4YHMMKM Ta MalTb Ha MeTi JOCHArHEHHS
6e3neyHoro oyHKLiOHYBaHHSA KibepnpoCcTopy, BUKOPUCTAHHST MOro B
iHTepecax ocobu, cycninbcTBa N gep>KaBu.
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The Principles of Application of Legislation by Local
Government in the Field of Cybersecurity

Large-scale cyberattacks against Ukraine in recent years
demonstrating the unpreparedness of the State apparatus, local
governments, law enforcement, media, the private sector to counter
this focused and minimize their negative consequences.

In order to enhance the effectiveness of the national protection
of cyberspace is important to local governments, and other entities
with state-government powers applied legislation in the field of cyber
security in compliance with certain clear principles. To them, the law
of Ukraine about basic principles of ensuring cybersecurity Ukraine
2017 vyear includes the need for minimum required regulation,
according to which decisions (measures) of the subjects of powers
must be necessary and minimally sufficient for achievement of the
goals and tasks of ensuring cybersecurity Ukraine.
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Among other principles — fairness and legal certainty,
transparency, ensuring the protection of the rights of users of
communication systems and/or users of services of electronic
communications and/or services on information security, cyber
defence, including rights non-interference in private life and
protection of personal data.

Although the acts of application of local self-government bodies
in the field of ensure cybersecurity mainly have the personified, is not
designed for repeated use, and a general constitutional principle of
these acts in time. They must be notified to the subjects to which
they apply before they enter into force (their application).
The principles of application of legislation in the field of cybersecurity
and subjects of power solutions in this field, without the benefits of
any of them in order to secure the functioning of cyberspace and its
use in the interests of the person society and the State.

Keywords: authority and local self-government; principles;
cybersecurity; cyberthreat; enforcement acts; national legislation.
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YOK 351.863:332.146:330.322(477)

Onbxoea T. O. — kaHAWOaT HOPUONYHUX
Hayk, OOLeHT kadeapu npasa BiHHULbLKOrO
TOpProBesfnbHO-eKOHOMIYHOIO IHCTUTYTY
KWiBCbKOro HauioHanbHOro TOProBesbHO-
€KOHOMIYHOro yHiBepcuteTy, M. BiHHMLA

OcobnuBocTi AepKaBHOro perynoBaHHSA
iHO3eMHOro iHBeCcTyBaHHSA B YKpaiHi

lpoaHanizogeaHo  ocobrugocmi  depxasHO20  pez2ynoeaHHs  IHO3eMHUX
iHeecmuuiti 8 YkpaiHi, Ha nidcmasi 4020 HeobxiOHO po3pobumu Haykoee nidrpyHmMs
0nsi 8U3Ha4YeHHs1 wisixie yOOCKOHareHHs1 3akoHodaecmea 8 Uil eanysi. 3 o2nsdy Ha
npobnemu rpagogo2o peayreaHHs1 IHO3eMHUX iHeecmuuil 8 YKpaiHi, ix chopmu i
munu, ocobnusocmi depxxasHoi peecmpauii ma eapaHmii peanidauii GoyiribHO
posanadamu 8 KOHMEeKCmi meopemuyHO20 BUBYEHHST iHeecmuuiliHoi disinbHocmi
8i0rnogidHO 00 EeKOHOMIYHO20 3akoHodascmea YkpaiHu. 3agdaHHAM  UbO20
docridxeHHs1 € 30iUCHEHHS Meopemu4yHo20 ma topuluUYHO20 aHarli3y cymHocmi ma
crieyucpiku dep)kagHO20 peayrnoeaHHs1 iIHO3eMHUX iHeecmuuil 8 YKpaiHi.

AkmyanbHicmb  Uybo20 OOCIOXEHHs [ofiieae 8 MmoMy, WO 8 yMoeax
peghopmysaHHs1 EKOHOMIYHOI, NPasoe8oi, NoMiMUYHOI, coujanbHOI cghep xumms depxasu
U cycninscmea cmpykmypHa nepebydosa eKOHOMIKU, sika rpueabrtoe iHeecmuuii,
30KpeMa iHo3eMHi, Had3guyalHo eaxruea Orisi pO3BUMKY Hawoi KpaiHu, OCKifbKU ye
00uH 3 HalegeKkmuBHIWUX MexaHi3Mig, CrpsIMO8aHUX Ha pPO3BUMOK 6IMYU3HSIHUX
bisHec-cmpykmyp. BoOHo4Wac HeobXiOHicmb  3anyyeHHs  IHO3eMHUX — iHeecmuuyiti
3yMosrieHa He MifibKu 06’ eKMu8HUMU eKOHOMIYHUMU sieuwamu ma ¢chakmopamu (Kpusu,
nompeba 8 MoOepHi3auii cmpyKmypu  €KOHOMIKU, PO3WUPEHHS  ealy3esux
i Mixaanysesux Macwmabie, CcmMUMYysO8aHHS  PO3BUMKY  Hoeux  earny3sel),
a U cybekmueHUMU (3HUXEHHSI piBHsT [H8eCMUUIUHOI aKkmueHOCmi  8iMYU3HSIHUX
cyb’ekmie eocriodaprosaHHsi, 3acmapirni Memoou peayito8aHHs eKOHOMIYHOI disbHoCmi
Oepxxasoro). OkpecrnieHe Koso rpobrieM 3aceidyvye akmyarbHICMb aHasi3y ma eU8YeHHs1
cy4acHoe0 cmaHy 0ep)xagHO20 pe2yrir8aHHs iIHO3eMHUX iHeecmuuit 8 YKpaiHi.

KnioyoBi cnoBa: iHO3eMHi iHBeCTWLii; AepXaBHe perynioBaHHA iHO3eMHOro
iHBeCcTyBaHHs; rnobanisauis; 3acobu [epxaBHOTO perynioBaHHs  iHBECTULLIAHOI
LisANbHOCTI; iHBECTUUiNHA noniTuka.

MoctaHoBKa npobGnemu. YkpaiHCbka €KOHOMiKa 3HaXOAUTbLCS
Ha cTagil TpaHcdopMmalii, nepexoay Bif PaAsHCbKOro etaTuamy 3
NpUTaMaHHoO  MOMYy  aAMiHICTPaTUBHO-KOMAHOHOW  MOAEMNMto
BEAEHHS HAapOOHOro rocnogapcTea 4O €BPONENcbkoro nibepaniamy,
LLIO I'PYHTYETHCH Ha HEMOPYLLHOCTI NpaBa BMacHOCTi Ta MHOXWHHOCTI
Cy6’eKTHO-O00’EKTHOrO  cknagy pvHKOBMX BigHOCWH. OpHak uen
npouec B YkpaiHi CynpoBOOXYETbCS  KPU3OBMMU  SIBULLLAMW,
CMpUYMHEHMMM He3banaHCcoBaHICTIO OKETIB i HEMOMIPKOBAaHICTHO

© OnbxoBa T. O., 2018
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JepXXaBHOro peryntoBaHHsA, aectabinizauieto rpueHi, iHdnauielo Ta
30iNbLUEHHSIM 30BHILLHBOrO Gopry.

Ha Hawy gymky, nogonaHHA HeraTUBHUX €KOHOMIYHMX SABULL i
PO3BMTOK EKOHOMIKM AepxaBu 3aranom 6esnocepeaHbo MOB’sI3aHi 3i
CTUMYNIOBAHHAM  AiANbHOCTI NiANPUEMCTB MPUBATHOIO CEKTOPY,
CT@HOBINEHHSIM HOBUX, Cy4acCHMUX i MPOrpecuBHUX ranysen (y coepi
iHcbopMaLiHMX TeXHOMOTriN, HOBI BUAWM nocnyr i pobit Towo). OgHak
HaMMOLUMPEHILIOK NpobfemMol B CydacHUx ymoBax € gediunt
KOWTIB Tak 3BaHOro CTapTOBOro Kanitany, HeobxigHoro And
CTBOPEHHST HOBOro cyb’ekTa rocnogapltoBaHHs Ta  34iIACHEHHS
rocnogapcbkol dignbHocTi. OgHMM i3 WNSAXIB 1T PO3B’A3aHHA MOXYTb
OyTK iHO3eMHI IHBECTULiT — LiHHOCTI, WO BKNagakTb Y rocnogapcbky
JiSNbHICTb 3 METOK OTPMMaHHS NPUOYTKY.

Baromoro 3HauyeHHs1 iHO3eMHe iHBECTYyBaHHSl, MOro AepXKaBHe
perynioBaHHs HabyBalOTb Yy KOHTEKCTi MPOEBPOMNENCHKOrO PyXxy
YkpaiHn, nignucaHHsa Yroau npo acouiaudilo Mk YkpaiHow Ta
€sponencbkum  Coto30M, WO MO3MTUBHO MO3HAYaAETbCA Ha
30iNCHEHHI IHBECTULINHOT OisiNbHOCTI.

HocnigpkeHHs1 0cobnMBOCTEN AEpXKaBHOIO PEryrtoBaHHS iHO3EMHUX
iHBeCTUUI B YkpaiHi € HeOBXiAHUM 11 akTyanbHUM, OCKifbK/ came Ha
nigcTaBi MOro BMBYEHHS Ta aHarnisy MOXHa po3pobuTM HayKoBUN
dyHOaMeHT Ans BUSBMNEHHS OKPEMWUX LUMAXIB - YOOCKOHANEHHS
3aKOHOOABCTBa B Ui cdepi. 3 ornsaay Ha 3a3HadeHe, npobrnemaTuka
NPaBOBOro peryntoBaHHS iHO3eMHUMX HBECTULUIN B YKpaiHi, iX dopMm i
BMAIB, 0COBNMBOCTEN OEPXXaBHOI peecTpalLlii Ta rapaHTii 30iiCHEHHS €
CKNagoBOK TEOPETUYHOIO BMBYEHHSI iHBECTUUINHOI AiANbHOCTI 3a
rocnofdapcbkMM 3aKOHOO4ABCTBOM YKpaiHu.

AHaniz ocTaHHiX pgocnimkeHb | ny6nikauin. AHanisy
ocobnmnBocTel iHO3EMHUX iHBECTULIA B YKpaiHi Ta iX gep)aBHOro
perynioBaHHs npuceATUnM cBol Haykosi pobotu O. b. AHgpeesa,
O. M. BiHHuk, B. M. 3agmxanno, T. O. Kocsanuyk, P.A. MaigaHuk,
B. B. NoeguHok, B. C. LLepbuHa Ta iH.

[MpoTe neBHi acnekTn AOepXaBHOro perynioBaHHA iHO3eMHUX
iHBeCTUUiM B YKpaiHi noTpebyloTb AeTanbHILoro po3rnaay.

3aBOaHHAM LbOro OOCHIIKEHHS € TEOPETUKO-MPaBOBUIA aHani3
CYTHOCTI 1 0COBNMBOCTEN AEepXKaBHOIO perynioBaHHS iHO3EeMHOro
iHBECTYBaHHSA B YKpaiHi.

Buknag ocHoBHoro matepiany. B ymoBax pecopmyBaHHS
E€KOHOMIKO-MPaBoBOIi, MOMITUYHOI, coLianbHOI cpep XKUTTS aepkasu Ta
CyCMinbCTBa, CTPYKTYPHOI nepebynoBM  €KOHOMIKM  3anyyeHHs
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iHBECTMLiA, 30KpemMa [HO3EMHUX, € HaA3BUYaMHO BaXKAMBUM O11S
PO3BUTKY HALLOI AepXKaBW, OCKIfIbKW IHO3eMHe IHBECTYBaHHSA € OOHUM 3
HanemeKTUBHILWMX | HangiesBilLMX MeXaHi3MiB, CNpsMOBaHWX Ha
PO3BUTOK  BITYM3HAHMX CYO'eKTiB  rocrnogaptoBaHHs. BopgHouac
HeOobOXigHICTb 3any4eHHs1 IHO3eMHUX IHBECTULN 3yMOBMEHa He nuile
00’EKTVBHMMUN EKOHOMIYHMMU SBULLLAMI Ta hakTopamm (kpuan, notpeba
MOZepHi3aLil CTPYKTYpU EKOHOMIKYM, YAOCKOHArNeHHs ranyseBux i
MiKranysesux NponopLin, CTUMYSOBaHHS PO3BUTKY HOBUX ranysem), a n
CYO’EKTUBHUMMU (3HWKEHHS PIBHSA IHBECTULIIMHOT aKTUBHOCTI BITYU3HSAHNX
cyD’eKTiB rocrnofaptoBaHHsi, 3acTapinicCtb METOAIB  perynoBaHHS
rocnofapcbKoi AisnbHOCTI 3 00Ky AepKaBu TOLLO).

IHO3eMHe iHBeCTyBaHHA Ma€ 4yMmano nepesar, NOPIBHAHO 3
iHWVMKW  BMAAMW  €KOHOMIYHOI AOMOMOrK, 30Kpema iHO3EMHOI.
BoHu 30e6inbluoro € JogaTkoBUM )KEPENoM BKIagaHHSA KOWTIB Ta
iHWKWX LiHHOCTEN Yy HauioHanbHe BUPOOHULTBO, WO MoXe 6yTu
BUKOPUCTaAHE [Ana MofepHisauii OCHOBHMX OHAIB i npouecy
BUpOGHULUTBA 3aranoMm, 3anpoBaXeHHS Cy4aCHUX TEXHOIOrin
Towo. Kpim uUboro, iHO3eMHe I(HBECTYBaHHA He CNpUYUHSE
36inblleHHs  30BHIWWHLOrO Gopry KkpaiHWM, Ha BiAMiIHY Big
«3BUYANHUX» BUAIB IHO3E€MHOI EKOHOMIYHOT JonomMoru (TpaHLui
MixHapogHoro BanilTHOro oHAay, KpeauTu iHOo3eMHux 6aHkiB
ToWo). HaBnaku, kOwTW, OTpMMaHi Bif iHO3eMHOro iHBECTYBaHHS,
32 yYMOBM €(EKTMBHONO BUKOPUCTAHHA  MOXYTb  CMPUATK
3MEHLLEHHIO Aep)aBHOro 6opry. Baromoto nepesaroto € iHTerpadis,
HabNMXEHHs HauioHanbHOI EKOHOMIkM [OepXaBu [O CBIiTOBOI
E€KOHOMIYHOI cucTeMu, nogonaHHa OGap’epiB  AnNs  BeOeHHs
30BHiLLIHBOEKOHOMIYHOI AiANBbHOCTI TOLLO.

Ha cydacHomy eTani po3BWUTKY HapogHOro rocrnogapctea Ta
PUHKOBUX €KOHOMIYHUX BiAHOCWH, NOMpW BnactMee UMM BigHOCUHaM
CaMOpEryrnioBaHHSA, WO FPYHTYETbCA Ha BiMbHIN KOHKYpeHLil, cnia
aKueHTyBaTM yBary Ha 3HaJeHHi [epXaBHOro perynioBaHHS
rocrnogapcbKoi, 30Kpema iHBECTULINHOI, AiSNbHOCTI. Y rocnogapcbko-
npaBoBiln niTepaTtypi yTBepannacsa Aymka, 3riqHo 3 Kol AepxaBa He
30INCHIOE KEPIBHMLUTBO AiANbHICTIO CyD’eKTiB rocnogaptoBaHHs, a
nuwie perynoe ii 3a JONoMorol MeTogie i 3acobiB, 3a3HayYeHUX y
rmasi 2 [ocnogapcbkoro kopekcy (IK) YkpaiHn. Tomy TepMiH
«aepxaBHe perynoBaHHA» E€KOHOMIKM HWHi BBaXarTb
NPUARHATHILLWUM, TakuMM, LLO Bi4MNOBIAAE PUHKOBI MOAENi EKOHOMIKM.
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AHanisyloun sBuLLE OEepPXXaBHOMO peryritoBaHHS iHBECTULiINHOT
DIANbHOCTI,  3a3HayMmo, WO cepeqd  NPeAcTaBHUKIB — Hayku
rocnofapcbkoro npaBa MOLWMPEHOK € MO3Ulis BUOKPEMITIEHHS
LLMPOKOro Ta BY3bKOro 3Ha4YeHHS LbOoro noHATTA. Wnpokui nigxig go
JepXXaBHOro peryntoBaHHs iHBECTUUINHOI AiANbHOCTI € KOMMNIIEeKCoM
Jin opraHiB Aep)aBHOi Bnagu, CNpaAMOBaHUX Ha po3pobneHHs Ta
3anpoBaiXXeHHs HOpM, Lo 4MHATL GesnocepefHin abo HenpamMun
BMMAVB Ha iHBECTULiMHY AianbHiCTb, Ti 3MIiCT, cTagii, npouecn ToLlo.
Y ubomy pasi po3amexyBaTu AepxaBHe perynoBaHHSA iHBECTULINHOI
JiSANbHOCTI Ta perynioBaHHs rocnoAapcCbkoi AiAnNbHOCTI CKNaaHo,
NOAEKOSIN iX HaBiTb OTOTOXHIOKOTh.

BignoBigHo 40O By3bkoro nigxody, BigbyBaeTbcs MeBHe
3BY)XEHHS TUX 3acobiB, O BMKOPUCTOBYE AepxaBa ANsd peanisauii
iHBECTULIMHOI noniTukn. [epxaBHe perynioBaHHA iHBECTULINHOT
OiSANbHOCTI  3BOAUTBCS nuwe A0 Tux 3acobiB i npuiomie, 3a
JOMOMOrOI0 SIKMX OepXXaBa BMAMBaE Ha pyx Kanitany Big iHBecTopa
00 OTpuMyBa4va iHBECTULi Ta NPaBOBMN PEXUM LIbOro Kanitany sk
uiHHocTen, ki € iHBecTuuisamu. Ha aymky B. B. lMoeguHok,
OCHOBHUMW €eneMeHTaMy BY3bKOro nigxody AO [AepXaBHOro
perynioBaHHs € Taki:

1) 3anydeHHsa kanitany, 3oKkpema iHO3eMHOro, y NeBHi ranysi Ta
cdhepn EKOHOMIKM;

2) npouenypv iHBECTYBaHHS;

3) MpaBOBUWI PEXUM iHBECTULIN SIK MANHOBUX LIHHOCTEN;

4) rapaHTii npaB i 3aKOHHMX iHTepeciB CyD’eKTiB iHBECTULIAHOI
JisneHocTi [1].

BoaHouac aHanis Mmicus Jep>xaBHOro peryntoBaHHs
iHBECTULIMHOT [iAnNbHOCTI Aae niacTtaBu CTBEPOKYBaTu, WO BOHO
npuTamaHHe siK NraHoBIN €KOHOMILLi, TaK i PUHKOBIN, i Le 3acsigyye
00CBIf HM3KM 3apybikHMX KpaiH [2]. Oesaki gocnigHukK, Hanpuknag
B. K. MamyToB, 06CTOIOOTE NO3ULit0, 3rigHO 3 AKOK MOCUIEHHS poni
OepXXaBHOro perynioBaHHs EKOHOMIKWM, L0 BTINEHO B 3MiLHEHHI
nyéniyHux  3acag nNpaBOBOrO  perynioBaHHA  rocrnogapcbkoil
DiaAnbHOCTI, € rnobanbHOW TeHAEHLIE, MOB'A3aHOo 3i CBITOBUMMU
diHaHcoBUMM Kpm3amu [3]. Y 3apybikHin topuanyHii nitepatypi ons
Nno3HavyeHHs 3MiHM poni  gepxaBn B €KOHOMIYHIN cchepi B
NMOCTKPU3OBUN Mepiog NPOMoHYTb TEPMIH «HOBa perynaropHa
epa» [4]. OepxaBHe perynoBaHHSA caMe iHBEeCTULIMHOI LisinbHOCTI
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nocigae B UbOMY KOHTEKCTi BM3HavasrbHe Micue, OCKiNbKM CBIiTOBA
cbiHaHCOBa Kpu3a €, nepenycim, KpU3o PpUHKIB KaniTanis.

BuBYEHHA MexaHi3aMiB Ta enemMeHTIB OepXXaBHOro peryroBaHHs
iHBECTULIMHOI OiSNbHOCTI I'PYHTYETBCHA, Hacamneped, Ha rnasi 2
MK YkpaiHn. OpHMM i3 TONOBHWUX  €NEeMEHTIB  [epXaBHoro
perynioBaHHss €KOHOMIYHMX TMpoueciB € [epxaBHa eKOHOMIYHa
noniTMka, CkNagoBoOK SAKOI € Aep)kaBHa iHBECTUUiHA MoniTuka, Lo
3abe3nevye CNpUATANBUIA IHBECTULIMHWIA KNiMAT EKOHOMIKU.

BogHo4ac 'K YkpaiHn He MIiCTUTb HOPMATUBHOIO BU3HAYEHHS Hi
OEepXXaBHOI EKOHOMIYHOI MNONITUKW, Hi OepXaBHOI iHBECTULIAHOI
nonitukn. CucteMHun aHania nonoxeHb rmaeu 2 K YkpaiHn pae
niacTasu BBaXaTw, LLO NIAFPYHTAM AepXKaBHOI €KOHOMIYHOT NOMITUKN
€ NPIOpUTETHI Lini HapogHOro rocrnogapcTea, 3acobu ix peanisadii,
BiQMNOBIOHI cnocobu ix AocArHeHHs [5].

3rigHo 3i cT. 9 K YkpaiHu, gepxaBa 34iACHIOE E€KOHOMIYHY,
couianbHy MOMITUKY Y ABOX OCHOBHMX (bopmax: AOBroCTPOKOBIN
(cTpaTeriyHin) i NOTOYHINA (TakTWYHIN), AKI Ha3nBalOTb EKOHOMIYHOKO
cTpaTerielo Ta eKOHOMIYHO TakTukor. YactuHa 1 ct. 10 MK YkpaiHu
BM3Ha4yae, WO [JepXaBHa €KOHOMIYHA  noniTMka  OXONIE
iHBECTMLIiMHY, aMopTu3auiiHy, CTPYKTYpHO-ranyseBy, MOMITUKY
IHCTUTYUINHNX  nepeTBOpeHb, OlOMKEeTHY, noJaTkoBy, LIHOBY,
@HTUMOHOMOMNbHO-KOHKYPEHTHY, BarntoTHY, [POLLUOBO-KPEOUTHY Ta
30BHILLHBOEKOHOMIYHY MOSITUKN.

IHBECTULiNHIA NONITULI HaNeXuTb OAHEe 3 BU3HaYanbHUX MicUb Y
CUCTEMi OCHOBHUX HanpsiMiB gepXaBHOI EKOHOMIYHOI MOMITUKKN, agxe
came BOHa, BignoBigHO [0 nonoxeHb cT.10 TK YkpaiHu,
crpsiMOBaHa Ha CTBOPEHHS And CcyO’eKkTiB  rocnogaptoBaHHS
HeobXiAHMX YMOB [ANs 3anyyeHHs Ta KOHLUeEeHTpauil KOowWTiB Ha
notpebu pO3LLIMPEHOrO BiATBOPEHHS OCHOBHUX 3acobiB
BMPOOHMLTBA, MepeBaxHO B ranyssx, po3BUTOK SKMX oBpaHO Sk
NpiopuTETU CTPYKTYPHO-rany3eBoi NoniTUKKN, a Takox 3abe3neyeHHs
edeKTMBHOrO W BIAMOBIAANBbHOMO BUKOPUCTAHHA LMX KOLWTIB i
30INCHEHHs1 KOHTporni 3a HuM. Lle TBepaxeHHs Bigobpaxae
3aBaHHs Ta CYTHICTb iHBECTULIMHOI MOMITUKK, NPOTE He MICTUTb
3aranbHOro BU3HA4YeHHA. MoXHa [T BUCHOBKY, WO OO’EKTOM
JepXXaBHOI HBECTULIMHOI NOMITUKA € IHBECTULiNHa AisnbHICTb,
3dincHIoBaHa Oyab-sikuMu cyb’ekTamm L€l AissnbHOCTI B YCiX ranyssax
i cdhepax eKOHOMiK/M Ta nepeabayvae BUKOPUCTaHHA Byab-sikux BB
iHBECTULM | NpaBOBMX POPM Ui€i AisnbHOCTI.
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BusHayeHHa Aep)kaBHOI IHBECTULINHOT MOMITUKM MPOMOHYIOTH
JOCnigHWKM rocnogapcbkoro npaesa. Tak, Ha aymky B. . Kyxaps,
Jep)xaBHa iHBeCTUUiNHA NONITUKa € CUCTEMHOLO i LinecnpsaMoBaHo
DISNbHICTIO creuianbHO BMOBHOBAaXXEHUX OpraHiB Aep)kaBHOI Bnagw,
AKiM NpUTaMaHHa CUCTEMHICTb i CNPAMOBAaHICTb Ha CTBOPEHHSA 1
peanisauilo cneuianbHOro anroputMy 3axofiB  WoAo  PO3BUTKY
iHBECTULIMHOIO PUHKY UM OKPEMUX MOr0 CErmMeHTiB 3a [OMOMOrot
¢dopMyBaHHA BIiAMOBIAHOrO 3a 3MICTOM HOPMaTUBHO-MPaBOBOro
3abe3neyveHHs iHBECTULIMHUX BiAHOCWUH, 3aCTOCYBaHHS HeoOXigHUX
3acobiB X OepxaBHOro perynioBaHHA Ta 6Ge3nocepedHbOl y4acTi
aepxaBu gk cy0’ekTa LMX BiAHOCWH, LLO I'PYHTYIOTLCS Ha Y3rompKeHin
MOZEenNi Takoro pPuHKY, 3akpinneHin y [epxaBHin nporpami
iHBECTULIMHOrO po3BUTKY [6].

TpaguuiiHo aHani3 gep)aBHOro peryntoBaHHsa 6yab-akoi cepu
XUTTA CyCninbCTBa 3BOAUTLCS OO BUMOKPEMIIEHHS Pi3HMX Moaenemn
TaKoro peryrioBaHHs, SKi yocobnolTb CYKYMHICTb cnocobiB, 3acobis
Ta IiHWMWX {HCTPYMEHTIB, HeobXiaHWX Ana 34iINCHEHHSs AisnbHOCTI
nesHoro Buay. OaHielo 3 nepwnx Moaenen AepXaBHOI €KOHOMIYHOI
Ta iHBECTULINHOI NoniTukM € nibepanbHa Moaens, WO nepenbadae
csobony NiANPMEMHMLBKOT  AiSANbHOCTI, MiHiManbHe BTpy4aHHs
JepXaBu B JisNbHICTb CYO’eKTiB rOCMOAapIOBaHHS, 4Oro MOXHa
JOCArTY 3aBAsKM OOMEXeHHAM yyacTi OpraHiB AepkaBHOI Bnagu B
PO3B’si3aHHI HaranbHWX coujianbHUX Npobnem.

JlibepanbHa cnpsAMOBaHICTb IHBECTULINHOI MONITUKN OepXaBu
ckacoBye abo nomM’skwye OOMeXeHHst aornycky, o6’ekTiB, dopm
iHBecTuUin Towo. MNMpoTe 3a Takol mMogeni Aep)KaBHe peryntoBaHHS,
fAKe  BCe-Takm HasiBHe, XO4 i nimiToBaHe, oOOMexeHe
MaKpOEKOHOMIYHUMM NpoLiecamu.

PewTta mogenein € aHTunogamu nibepanbHOi mogeni, agxe
BOHM nepenbavaloTb BULWKMA CTYMiHb BTPYYaHHA B EKOHOMIYHI
npouecu 3 6oky aepxasun. JocnigHuk A. C. My3ndeHko BBaxae Moaernb
couianbHO  OpIEHTOBAHOrO  PWHKY  MEBHUM  MPOTUCTaBNEHHSAM
nibepanbHin Moaeni, OCKiNbKM NepLlin BNacTMBMW BULLMIA PiBEHb
JepXaBHOro BTPyYaHHS, HAsBHICTb LUMPOKOro AepXaBHOro cektopy [7].
Mopsag 3 nibepanbHow iHBecTuuinHOW cTpaTerieto O. M. BeagyTa
BMOKPEMITIOE perynboBaHy cTpaTerito, 3a AKOI Aep)KaBa BCTAHOBIOE
KOHTPOIb 3a PyXOM TOBapiB i kanitanie, Ta MmobinizauiiHy cTparerito,
KONMM y 3B’'A3Ky 3 HeOOXiOHICTIO BWXMBAHHA JepxaBa 3mylleHa
MoCUNIOBaTM BTPYYaAHHSA Y BUPOOHMUTBO W 30BHILUHBOEKOHOMIYHI
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3B’a3km [8]. [LocnigHuk |. A. BooBiH npotucTaBnsie nideparnbHin
Mozeni [OepXaBHO-po3nodinbyy (abo apMiHiCTpaTUBHO-KOMaHOHY)
MOAeSNb iHBEeCTULIMHOI AisnbHoCTi [9].

AHTMNOOOM nibGepanbHOi MoAeni AepXaBHOI iHBECTULIAHOI
noniTuKK, gka nepenbdavae iCTOTHI Ta YMCEnbHI BTpYYaHHA y cdepy
30iNCHEHHSA iHBECTULINHOT nisnbHOCTI, € iHTEpBEHLiNHa.
BusHavanbHOO pucolo Liel Mogeni € 3acToCyBaHHSA cneuianbHUX
pexumis rocnoapcbKoi Ta, 30KkpeMa, iHBecTuUinHOoI aiansHocTi [10].

Cy4vacHi kpusoBi gBulla Ta npouecu, WO BigdbyBalTbCA B
€KOHOMILi, He 3acBigyyloTb MNPO HeobXigHICTb MiHiMi3auil BNNuBY
JepxaBu Ha iHO3eMHe iHBECTyBaHHS. 13 LbOro NpMBoA4Y akTyarnbHO
€ MPOoNo3unLis Woao po3pobreHHs KOMBIHOBaHOI MoAENi AepXXaBHOMO
peryntoBaHHA iHBECTUUINHOI AisanbHOCTI. MNMporpecBHMM BUOaeTbCA 1l
3acTocyBaHHA B YymoBax (popMyBaHHS npaBoBOI [JepxasBu Ta
rPOMafsaHCLKOrO  CyCninbCcTBa, NMOCUNEHHS B3aemofii Mi>K
OepXaBHUMN 1 HeOepXaBHMMW HCTUTYLSIMW, METOK $SKOro €
JOCArHeHHs onTuManbHoro GanmaHcy y cdhepi  OepxaBHOro
perynioBaHHs iHBECTULIHUX NPaBOBIgHOCUH.

HouinbHO TakoX npoaHanisysaTu 3acobu, 3a OOMOMOro AKUX
30INCHIOITL  AepXXaBHe perynioBaHHA iHO3eMHOI  iHBECTULIHOT
JisnbHocTi. Came BOHM BigobpaxatoTb cneundiky aHanisoBaHoro
pi3HOBMAY AepXXaBHOro perynioBaHHs. BusHauyeHHs Ta knacudikadis
UMx 3acobiB Mae npakTUYHE 3HaveHHs, a[pke f[ae nigcrasu
I'PYHTOBHILIE AOCniauTN OCOGNMBOCTI BMIMBY AEpPXaBUM Ha Pi3HUX
cTafisax i B pisHUX cermMeHTax iHBeCTULIMHOro npouecy, OLUiHUTKU NOro
iHTEHCUBHICTb, PIBHOMIPHICTb, BIiAMOBIAHICTE OOpaHin EKOHOMIYHIN
cTparerii Towo.

Cnig po3rnsaHyTM pfekinbka knacudikauin Ttakux 3acobis 3a
pisHUMM KpuTepiamn. Tak, 3a bopMamn AepXaBHOro perynioBaHHs, Yy
MeXax SIKMX 3aCTOCOBYIOTb 3aC0bW, CNif BUOKPEMUTH:

1) 3acobu, 3a OONOMOrol SIKUX BM3HaYalTb i 3aKpiNMoTb
YMOBW 3[iNCHEHHS IHO3eMHOI IHBECTULINHOT AisiNbHOCTI;

2) 3acobu, MeTo SAKUX € Harnad i KOHTPOmb 3a AOTPUMaHHAM
3aKoHo4aBCTBa Y chepi iHBECTULIMHMX BiAHOCUH;

3) rapaHTii NpaB i 3aKOHHUX iHTepeciB Cy0’eKTIB iIHBECTULINHOI
OISNBHOCTI.

3a ponnio B MExaHi3aMi NpaBOBOro peryroBaHHA 3acobiB
3aranbHOMPUIHATAM € MOAIN Ha CTUMYNAUiNHI  (IHBECTULiHI
CTMMynK), obMexyBanbHi Ta HenTpanbHi 3axogu. IHBECTULinHI
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CTUMYNU € cneuncivyHoo rpynoto  3acobiB, OCKINIbKM BOHU €
nepeearoto, sIky Hagae aepxaBa Cy0'ekTy iHBECTULINHOI LiSnbHOCTI
Ta dKka He nignarae pfil 3aranbHUMX NpaBusi M YMOB 34INCHEHHS
iHBECTULIMHOI pisnbHocTi. Llen ctumyn 3a ¢opmoro rpowosui, a
YMOBOK MOro HagaHHs € 3AINCHEeHHA NeBHWUX [il, NoB’a3aHux 3
iIHO3EMHUMW IHBECTULIISIMM.

OpHak, Ha Hawy oyMKy, po3rnaaat 6yab-akuin 3acid npaBoBOro
perynioBaHHs iHBECTULIMHOI AiNbHOCTI BUKMIOYHO 9K CTUMYynu abo
obmexeHHs 6e3niactaBHO. Lle Moxe Npu3BeCcTy OO 3BYXKEHHSA 3MICTY
TOro 4Ym TOro 3acoby. B ymoBax PMHKOBOI €KOHOMIKW Ta BiNbHOI
KOHKYpEHLU,ii ogHi 1 Ti caMi NpaBoBi 3aCO0M O4HOYACHO MOXYTb OyTH
CTMMynamum fOnsi OAHMX CyO’ekTiB i mepenoHamu Ons iHWKUX, Lo
OEMOHCTPYE B3a€EMOMOB’'SI3aHICTb, B3aEMO3ANIEXHICTb €fEMEHTIB
PUHKOBOT EKOHOMIYHOI CUCTEMMN.

BaxnuBy ponb BigirpaloTb 3acobu pUHKOBOrO BMNUBY, A0 SIKUX
Hanexartb, Hacamnepe[, 3acody aHTUMOHOMOSIbHOTO PEryntoBaHHS,
BCTYNn Yy [JOroBipHi nNpaBOBIAHOCUMHW Ha 3acajax npUBaTHOrO
napTHepCTBa, niueH3yBaHHA OistNbHOCTI, o HeraTMBHO
No3Ha4yaeTbCAd Ha HaBKOMULWIHBOMY MPUPOLHOMY CepefoBULLi,
BMMOTIM LWOAO0 PO3KpUTTA iHdopMaLii. MepeBaramu Takmx 3acobiB €
pearyBaHHs NignpUeEMCTB Ha BUMOIM PUHKY Ta NpeaCcTaBHUKIB BNaau,
FHYYKiCTb, HU3bKi BUTPATW Ha BNpoBamxXeHHs. OgHaK HeJorikoMm € Te,
Wo ui 3acobu nepeLLKogKalTb AOCTYNY Ha PUHOK, CAPUYMHSIOTH
3anexHicTb Big NPO30pOCTi N HaAIMHOCTI iHdbopmaul.

3a BHYTPILLHBLOK CTPYKTYPOIO 3acObU AepXaBHOro perynioBaHHs
iHBECTULIMHOI OISNbHOCTI NO4INAITbL Ha OUCKPETHI Ta KOMMMEKCHI.
KomnnekcHi 3acobu maroTb cknagHy CTPYKTYpy, OQHaK TeopeTuydHe ix
pO34YneHyBaHHS He BMNIMBaE Ha PerynatopHUin eekT: Noro Moxe
OyTM [JOCArHYTO BHACMIAOK 3aCTOCYBaHHS BCiIX CKNagoBux Yy iX
B3aEMO3B’SA3KY.

BesnepeyHo, yHOAMEHTOM ANs  34IWCHEHHS OepXKaBHOro
peryntoBaHHA iIHBECTULINHOT AisfIbHOCTI € HasiBHICTb 3aKOHO4ABCTBA,
Lo perynioe aHanisoBaHe kono nutaHb. HopmaTuBHo-nNpaBoBa 6asa,
sika BU3HA4Ya€ NpPaBOBUIN PEXWUM i 3acagun Oep)XaBHOIO perynioBaHHS
iHO3eMHOro  iHBECTYBaHHS, T'PYHTYETbCA SK Ha  3aranbHuX
HOPMAaTMBHUX aKTax [rOCMOA4APCbKOro 3akOHOA4aBCTBA, 30Kpema
BigNoBIgHUX NonoxeHHAX KoHcTuTyuil YkpaiHu (Lwoao 3abesneyvyeHHs
JepxaBoto coujianbHOT CnpsMOBaHOCTI €KOHOMIKWU 1 rapaHTyBaHHA
3axMUCTy MpaB YCix cyb’ekTiB, 3-MOMiXK SKMX MpaBa BIACHOCTI —
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4. 4 cT. 13, NpaBa NpuBaTHOI BNacHOCTi — CT. 41, npaBa rpoMafisiH Ha
NigNPUEMHULLKY OisiNbHICTL — CT. 42 TOW0), TakK i Ha crevuianbHuX.

CreuianbHe npaBOBe peryrnioBaHHS 34INCHIOTL Ha NigcTasi
HU3KN HOPMaTUBHO-NPABOBUX aKTIiB, cepe SKUX 3aKOHWU 1 Mig3aKoHHI
aKTu, BUAaHi Ha BUKOHaHHSA 3akoHiB. Cepef koandikoBaHUX mKepern,
LLO perynioTb iHO3EMHY IHBECTULINHY AiSNbHICTb, CRig akueHTyBaTn
yBary Ha 'K YkpaiHu, rmaBa 38 skoro npucBsiveHa perynioBaHHIo
BiAHOCWH, MNOB’AA3@HUX 3 IHO3EMHUMW [HBECTULISIMW, a TaKoX
MwutHOMy kopgekci YkpaiHn. [0 OCHOBHUX HekoaudikoBaHMX
creuianbHUX 3aKOHIB y Ui cdepi HanexaTb Taki: 3akoH YKpaiHu
«Mpo 3axucT iHO3eMHUX iHBecTMUin Ha YkpaiHi» Big 10 BepecHs
1991 poky; 3akoH YkpaiHu «[1po pexunm iHO3eMHOro iHBeCTYBaHHSI»
BiO 19 OepesHs 1996 poky; 3akoH Ykpainm «Mpo
30BHILLHBOEKOHOMIYHY AisNbHICTbY Big 16 kBITHA 1991 poky ToLlo.

3-nomMiXX nig3akOHHMX HOPMAaTUBHO-MPABOBUX  aKTIB  Chig
BnokpemMuTn gekpet KabiHeTy MiHicTpie YkpaiHu «[llpo cuctemy
BanOTHOIO perynoBaHHS i BantOTHOMO KOHTpomo» Big 19 noToro
1993 poky, ykasm [IpesmpgeHta YkpaiHu «[lpo pJesiki nuUTaHHSA
iHO3eMHOro iHBecTyBaHHA» Big 7 nunHsa 1998 poky Ta «[po
JoOaTKOBI  3ax04WM  LWOAO  3anyyvyeHHsl iHO3eMHUX iHBecTuUin B
eKoHoMiky YkpaiHu» Big 7 nunHsa 2003 poky ToLo.

BucHoBku. OTxe, [epxaBHe perynoBaHHA iHBECTULINHOT
JisANbHOCTI Nnocigae Barome MicLe B Oyab-SKii EKOHOMIYHIN cucTemi y
3B’A3KY 3 MpPIOPUTETHICTIO L€l CKNagoBOI EKOHOMIYHOI MOMiTUKK
Jepxasun. AHani3 LWMPOKOro Ta BY3bKOro MiAXOA4iB 4O TpaKTyBaHHSA
JepXXaBHOro perynoBaHHA iHO3eMHOI iHBECTULUIMHOI  OianbHOCTI,
Knacudikauis 3acobiB AepXaBHOrO pPEryrnoBaHHA 3a CTPYKTYpOto,
BMVBOM Ha NOBeAiHKY CY0’eKTiB iHBECTULIMHOT AiANbHOCTI 3acBigyye
GaraToacnekTHICTb Lboro aeuila. KoMnnekcHe BUKOHAHHSA 3aBAaHb,
3abeaneyeHHs cTabiNbHOCTI M HaQIMHOCTI EKOHOMIYHOI CUcTEMU
MalTb CTaTM BIAMITHAMKU puUcCamMu [EPXKaBHOrO perynoBaHHA
iHo3eMHOro iHBecTyBaHHA. CyvacHe [OepxaBHe perynoBaHHA
iHO3eMHOro  iHBeCcTyBaHHA B YkpaiHi Mae nepenbayatu
NPIOPUTETHICTb perynoBaHHs pyxy Kanitanis, 3axucTy
KanitTanosknageHb, 3abe3neyeHHs 3aKOHHOCTI, 3aXWCTy MaNHOBUX
npas i AOTPMMaHHS rapaHTi npas iHO3eMHUX IHBECTOPIB.
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Peculiarities of State Regulation of Foreign
Investment in Ukraine

The article examines the peculiarities of state regulation of
foreign investments in Ukraine is necessary and topical for today,
because it is through its study and analysis that the necessary
scientific foundation will be developed to identify certain ways of
improving legislation in this area. Taking into account this, the
problems of legal regulation of foreign investments in Ukraine, their
forms and types, the peculiarities of state registration and
guarantees of implementation are important in the context of the
theoretical study of investment activity under the economic
legislation of Ukraine. The task of this study is to carry out theoretical
and legal analysis and to determine the features, essence and
content of state regulation of foreign investment in Ukraine.
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The urgency of this study is that, under the conditions of
reforming the economic and legal, political, social spheres of life of
the state and society, structural adjustment of the economy,
attracting investments, including foreign ones, is extremely important
for the development of our state, since foreign investment is one of
the most effective and effective mechanisms aimed at achieving the
development of domestic business entities. At the same time, we
emphasize that the necessity of attraction of foreign investments is
caused not only by objective economic phenomena and factors
(crises, the need for modernization of the structure of the economy,
improvement of sectoral and intersectoral proportions, stimulation of
the development of new industries), but also some subjective
(reduction investment activity of domestic business entities, outdated
methods of regulating economic activity by the state, etc.). The
foregoing stresses the importance of analyzing and studying the
state regulation of foreign investment in Ukraine today.

Keywords: foreign investment; state regulation of foreign
investment; globalization; means of state regulation of investment
activity; investment.
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3abe3ne4yeHHA NpaBa Ha NnoBary 40 NpuMBaTHOro
Ta CiIMENHOro XUTTA: perioHanbHUN
i HAWiOHaNbLHUN pPiBHI

lpaso Ha nmnosacy 0o npusamHo20 ma CiMeUHO20 Xumms 3aKpirfieHe 8
KoHcmumyuii Ykpaitu (cm. 32) ma KoHeeHuji npo 3axucm rnpagé ma OCHOBOMOMIOKHUX
c80600 1950 poky (cm. 8) no-pi3HOMy, momy & cydacHili Hayui KOHCmMUMYyUYitiHo20 npasa
aKkmyarbHUM € KOMIIEeKCHE ropieHsiribHe OOCTiOXeHHsT io2o 3micmy.

3 o0ens0y Ha espoiHmeepauiliHi npouecu, 0epxxasHy MosimuKy, CrpsMosaHy Ha
2apMOHI3auilo npasopo3yMiHHS ma rpaeo3acmocyeaHHsl, OO0CMIOXKEeHHST Mpakmuku
€eponelicbkoeo cydy 3 npas nduHU wWodo 3acmocysaHHs cm. 8 KoHeeHuii cnid
30ilicH8amu HEPO3PUBHO 3 BUBYEHHSIM peani3auii ma npakmuku 3axucmy rpasa,
3akpinneHozo 8 cm. 32 KoHcmumyuii YkpaiHu. KommnekcHicmb yb020 3agdaHHS
ronsieae 8 mMomy, WO npaso Ha rfogazy 00 pueamHo20 ma CiMelHo20 Xumms
KOHmpacmye 3 npagom Ha ceobody dymku i crosa (y cm. 10 KoHgeHuii — rnpaso Ha
€80600y supaxeHHs1 noessiois).

[na 3acmocysaHHs npakmuku €gpornelickko2zo cydy 3 npae awduHu ma
KoHeeHuii sik dxepen rpasa HeobxiOHO 2apMOHi3ysamu HaujoHaslbHe 3aKoOH00agcmeo
3 KoHseHuiero. Lleli npouec mae 6ymu romipkogaHUM, Haykogo 0brpyHmosaHum i
npaKmMu4yHoO CripsiMo8aHuUM. 3arporoHo8aHO KOHKpemHi 3mMiHu 0o 3akoHodascmea Orsi
8UPIWEHHSI KOMI3iUHUX numaHb 3 opyweHoi npobriemamuku.

KnroyoBi cnoBa: npaBa niognHW; NpaBo Ha nosary 40 NPUBAaTHOrO Ta CiMENHOTo
XKWUTTS; HEAOTOPKAHHICTb XUTNA; TAEMHULIS TIMCTYBaHHS; KOH@IAeHUiiHa iHdopmaLis.

NMocTtaHoBKa npobnemu. [NpaBo Ha noBary A0 NPMBaTHOMO Ta
CiMENHOro XWUTTaA Oyno npeaMeToM AOCHIMKEHHST Pi3HUX YYEHKX,
3okpema: HO. [leM’'siHeHka, J1. Emuyka, C. EcbkoBa, . KupuueHka,
K. MenbHuka, B. Hazaposa, O. HerogueHnka, O. OHuwwko, B. CepboriHa,
O. Tkau. HaykoBuUi aHanisyBanu Moro 3 nosuuin abo KOHCTUTYLIAHO-
NpaBoOBOro perynioBaHHs, abo npakTukM €BponencbKoro cyay 3 npas
NOAVHN.

Ha Haw nornag, aktyanbHUM y CyYacHin Hayui KOHCTUTYLINHOroO
npaBa € came KOMMMeKCHe, NOPiBHANbHE AOCMIOKEHHS 3MICTY NpaBa
Ha nosary OO MPUBAaTHOrO Ta CIMEMHOro XWTTS, rapaHTOBaHOIo Ha
perioHansHOMY Ta HauioHanbHOMYy piBHAX. Ockinbkn uUe npaBo

© Kynuk T. O., 2018
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3akpinneHe B KoHctutyuii YkpaiHu (cT. 32) Ta KoHBeHLii Nnpo 3axucT
npae JNIOAMHM Ta OCHOBOMONOXHUX cBobog 1950 poky (KoHBeHLUis)
(cT. 8) no-pisHOMY, HOPMU MICTATb HETOTOXHi BWU3HAYEHHS WNOro
3MicTy. 3 ornsagy Ha eBpoiHTerpauiiHi npouecu, AepXXaBHy MOJITUKY,
CNpsSIMOBaHY Ha rapMOHi3aLLlito NpaBopPO3yMiHHSA Ta NPaBO3aCTOCYBaHHS,
OOCHMiMKEHHA MPaKTUKN E€BPOMNENCHKOro cygy 3 npas NIOAVHU WoJo
3actocyBaHHa CT. 8 KoHBeHLUii cnig 34iicHioBaTM HEpO3pMBHO 3
BMBYEHHAM peanisauii Ta nNpakTUKM 3axucTy npasa, 3akpinsieHoro
B CT. 32 KoHctuTyuii YkpaiHu. KoMnnekcHIiCTe Takoro 3aBaaHHs nonsrae
B TOMy, LIO MPaBO Ha MoBary OO MPUBATHOMO Ta CIMEMHOrO XWUTTS
KOHTpacTye 3 npaBom Ha csobogy aymku (y cT. 10 KoHseHUii — npaBo
Ha cBODOAY BMPaKEHHS MOrnsgis).

MeTolo CTaTTi € KOMMNMEKCHa XapakTepucTuka perioHanbHOro ta
HalioHanbHOro crtaHzapTiB 3abe3neyeHHs npaBa Ha nosary [0
NPUBATHOIO Ta CIMEMNHOrO XUTTS.

Buknap ocHoBHoro wmartepiany. Crtatta 32 KoHcTuTyuii
YKkpaiHn 3abO0poHse BTpy4aHHS B OCOOUCTE Ta CiMenHe XUTTS
koxHoro [1]. BuHatkm matoTe 6yTu nepenbadveHi KoHcTuTyLiero.
Peanisauito npaBa Ha noBary 40 OCOBUCTOroO Ta CIMEMHOro XUTTS
30INCHIOITb LLUSIAXOM 3a60poHHn 3bupaTty, 3bepiraty,
BMKOPUCTOBYBATU M NOLUMPIOBATU KOHQDIAEHUiNHY iHdopMaLito npo
ocoby 6e3 1i 3rogu, KpiMm Bunagkie, nependadeHux i npouecyansHO
BM3HAYEHMX 3aKOHOM B iHTepecax HauioHanbHOi  ©e3neku,
€KOHOMiYHOro obpobyTy Ta npas NoANHN.

Kpim Toro, 3asHauyeHa crtatta OCHOBHOro 3akOHYy rapaHTye
KOXXHOMY TpOMajsiHUHy MpaBO O3HAMOMNIOBATUCS B oOpraHax
Jep)xaBHOI Briagn, opraHax MiCLLeBOro camoBpsgyBaHHs, yCTaHOBaxX
M opraHizauisx 3 sigomoctamm npo cebe, ski He € aepxaBHO abo
iHLLOK 3aXMLLEHOK 3aKOHOM TAEMHULEID; NPaBO Ha CYAOBWUA 3axXUCT
npaBa CNpoCTOBYBaTU HeAOCTOBIPHY iHpopmaLiito Npo cebe i uneHis
CBOEi CiM'i, MpaBo BMMaratTM BuUIy4eHHSA Oyab-sKoi iHopmauii, a
TakoX NpaBo Ha BiALUKOAYBaHHA MaTepianbHOi Ta MOparnbHOI LWKOAM,
3aBAaHoi 30MpaHHAM, 30epiraHHAM, BUKOPUCTAHHSIM i MOLLUMPEHHSAM
Takol HeAOCTOBIpHOI iHbopMalLlii.

lMpaBo3axucHa npakTnka KpaiH Pagu €Bponu, Ha skin
rpyHTyBanacs KoHseHuis 1950 poky, Bu3HauvMna 3MicT npaBa Ha
noeary 4o NpMBaTHOIO Ta CIMENHOro XUTTH (CT. 8) He Sk 3abOpoHYy
BTPYYaHHSA B NpUBaTHE XUTTS, a 9K NpaBo Ha nosary 40 NpMBaTHOrO
i CIMEMHOrO XUTTS, XXWUTNa Ta KopecnoHaeHLUii [2].
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To6to KoHBeHuis 3axuwae iHdopmauilo npo npuBaTHe i
ciMeriHe XuTTd, XUTNO K KopecrnoHAeHuito, KoHCTuTyuis YkpaiHu
3axumae sk 06’ekT KoHdiaeHUinHY iHdopMmaLLito Npo ocoby.

KoHBeHList Takox nepeabavae Bunagky BTpyYaHHs B peanisauito
LbOro NpaBa BUKMNIOYHO Ha MNiACTaBi 3aKOHY N y BUNaakax, Konu e €
HeoOXiAHMM Yy  OEeMOKpaTMYHOMY  CYyCMinbCTBi B iHTepecax
HaLlioHanbHOI Ta rpomMaacbkoi 6e3nekn Yn ekoHoOMIYHOro JobpobyTy
KpaiHW, Ansi 3anobiraHHsS 3aBOPYLUEHHSIM 4YM 3M104YMHAM, 3axMCTy
340poB’sa, Mopani abo anga 3axucTy npas i cBo6OA iHLWKX OCib.

Mepenik BuNagkie, WO MOXYTb BUMNpaB4aT 3aKOHHE BTPYYaHHS
B NpuBaTHe Ta ciMeinHe XuTTs, B KOHBEHLIT LUMpLUWIA: KpiM iHTepeciB
HauioHanbHOI 6e3nekn, ekOHOMIYHOro fOOpPobYTY Ta MpaB MOANHW,
nepenbayeHo e 3anobiraHHs 3aBOPYLUEHHSIM YU 31104MHaM, 3axucT
30opoB’s, Mopani. PeanbHi cycninbHi  BiAHOCUHM  NOPYLLYIOTH
MUTaHHA CTOCOBHO TOro, Yn MOXHa 6esnocepedHbO 3aCTOCOBYBATU
HopMu KoHBeHLT, Lo paTugikoBaHa Ta € 4YaCTUHOK HaLlioHanbHOro
3aKOHOAABCTBA, | UM gonycTnme B YKpaiHi BTpyvaHHs B ocobucTe Ta
ciMenHe XuTTs 3 MOTUBIB, Hanpuknag, 3axucty mopani.

BignosigHo o 4. 1 cT. 9 KoHcTuTyuil YKpaiHW, YMHHI MibXKHapOaHi
Joroeopu, 3roga Ha 060B’A3KOBICTb AKMX HaaaHa BepxosHow Pagoto
YKpaiHM, € 4acCTUHOK HaLioHanbHOro 3akoHogaBcTBa YkpaiHu [1],
npote 4. 2 uiel cTaTTi gae nigcTtaBu CTBEpaXyBaTu NPOTUMEXHE,
TOMY WO YKNageHHs MiKHapoAHUX [OOroBopiB, SKi cynepedaTtb
KoHcTuTyLil YkpaiHyn, MOXnuee nuile nicnsi BHECEHHS BiAnOBiAHMX
3MiH go OcHoBHoro 3akoHy. Cknanacsa cuTyauis, 3a SKoi
MiKHapoaHWMMA [OroBip yXe nignucaHo Ta paTudikoBaHO, HaBiTb
NMPUAHATO 3aKOH And  3abesnedyeHHs 1oro  peanisauii  Ta
3aCTOCYyBaHHSA NMPaKkTUKM €BPONENCHLKOro Cyay 3 npas NIOAUHU, 3MICT
KOHBeHUilT MICTUTb LWKUPWNA nepenik 3aKOHHOro BTPYYaHHA B
npuBaTHe uTTd, a KoHcTuUTyuis nepenbadae nuvwe Tpu Taki
nigctaBu. [nsa 3anobiraHHs MOXMIMBUM KOMi3isiM, 3 ornsgy Ha
IOPUCOMKLIAHI MOXMMBOCTI €BPONENCLKOro cyoy 3 npaB MOOUHW,
BBaXXAEMO 3a AOUifbHE pPO3WMPUTM 3as3Ha4yeHun nepenik y Hopmi
cT. 32 KoHcTuTyuiil YkpaiHu.

3axuct iHdopmauii Npo npuBaTHe Ta CiMeNHe XUTTS ocobu B
YkpaiHi 3abesneuye cknagHWA MeXaHi3aM, OCKiNbKM HauioHanbHa
npaBoBa cUCTEMaA OO0 opraHiB NyoniyHOI BNaau 3aknagae cyBopui
NPUHLMN 3aKOHHOCTI Ai9TY Nuwie Ha niacTasi, y NopsiAKy Ta B cnociob,
nepeabayeHi 3akoHoMm. To6TO uMcenbHa rpyna cyb’ekTiB BigMoOBIgHMX
NpaBoBIAHOCWH, HagineHa ny6nivyHO-BNagHUMN MNOBHOBAXEHHSMU,
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YHKUIOHYE B Mexax pAeTanbHO perfnamMeHTOBaHWX HOPMaTUBHO-
npaBoBux mnpoueayp. A HOPMaTMBHO-NPAaBOBE perynoBaHHA Ta
3axucT Takoro ob’ekta, sk iHopMauid, € cknagHUM 3aBOaHHAM.
Ha nigctaBi aHaniay npaktukn €Bponencbkoro cyay 3 npae fnoanHn
MOXHa CTBEepXyBaTu, LIO HasiBHICTb B opraHiB nybnivyHoi Bnaawm,
CyLoOBMX 30Kpema, AUCKPELiNHMX MOBHOBaXeHb € 3anopyKoo
MOXMMBOCTI OMNEepaTMBHOrO MNPaBOBOMO PErynoBaHHA Cy4acHUX
BUKMNKKIB CycninbCcTBa.

HopmaTuBHE BM3HAYEHHSI MOHATTA «iHopMaUis» MICTUTbCA B
3akoHi YkpaiHu «[Mpo iHdopmauito» Big 2 xoBTHA 1992 poky. 3micT
LbOro TepMiHa 3aKoHoAaBeLlb NOB’sA3ye 3 HOPMOI0 Or0 BUPAKEHHS,
3as3Havaroun, Wwo iHdopmauia — ue byab-aki BigomocTi Ta/abo aaHi,
AKi MOXyTb ©OyTm 30epexeHi Ha mMmarepianbHuMX Hocigx abo
BigobpakeHi B enekTpoHHOMY Burnaai. Y cT. 11 uboro 3akoHy cepef
BMAIB iHGopmaLii BMOKpeMIieHO iHdopMaLito nNpo isnyHy ocoby
(nepcoHanbHi AaHi), To6TO BIAOMOCTi YM CYKYMHICTb BIiJOMOCTEN NPO
disnyHy ocoby, fka igeHTuMdikoBaHa abo Moxe OyTU KOHKPETHO
ineHTudikoBaHa. [1o kKoHdiAeHUINHOI iHdopmaLii Npo isnyHy ocoby
HanexaTtb, 30KpeMa, AaHi Npo 1i HauioHanbHICTb, OCBITY, CiMENHU
CTaH, penirinHi nepekoHaHHs, CTaH 340pOB’dA, a TakoX agpeca, gaTta
1 Micue HapopkeHHs [3].

Monpu HasBHICTb Yy Y. 2 cT. 11 3akoHy YkpaiHu «[1po iHdopmauio»
Big 2 »0BTHA 1992 poKy XapaKTepuCTUKN KOHIAEHUNHOT iHcbopmaui,
2012 poky npeacTaBHULLKUA OpraH MiCLEeBOr0 CamMOBpPSAyBaHHA —
JKawwkiBcbka parioHHa papa Yepkacbkoi obnacTi iHiditoBana odiuiiHe
TryMa4eHHs1 NOnoXeHb Y. 1, 2 ¢T. 32, 4. 2, 3 cT1. 34 KoHCTUTYLii YKpaiHu
KoHctutyuihum Cyaom YkpaiHu, SIKMIA NOCTaHOBMB, LLO iHpopMaLlieto
npo ocobucTte Ta cimenHe XuUTTA ocobu € Byab-Ski BiZOMOCTi Ta/abo
JaHi nNpo BIAHOCWHW HEMaWHOBOrO Ta MAaWHOBOrO Xapaktepy,
obcTaBuHK, Nofaii, CTOCYHKM TOLLO, MOB’A3aHi 3 0COb00 Ta YneHamu i
ciM’i, 3a BWHATKOM nepeadayeHoi 3akoHamu iHdopmauii, LWwo
CTOCYETbCA 3AiNCHEHHA ocobolo, sika obilmae nocagy, NoB’sA3aHy 3
BMKOHaHHAM  (OYHKUin  gepxaBu abo  opraHiB  MicueBoro
camMoBpsilyBaHHs, nocagoBmx abo cny6oBKX MOBHOBaXeHb. Taka
iHdpopmaList Tpo 0coby € koHMiAeHLUiHO [4].

3anponoHoBaHe  TrNymMadeHHs  CNpsiMOBaHe Ha  3axucT
NpMBaTHOrO XWUTTS MOCAAOBMX OCIO opraHiB nybniyHoi Bnaaw,
OCKINbKW BOHUW € cnelianbHUM Cy0’eKTOM i 3axuLUeHi B 3aranbHOMY
nopsaky 6yt He moxyTb. Ocoba, noromxyoumcb obiimat nocaam
B oOpraHi nybniyHoi Bnagn, Mae YCBiOMIOBATU oapasy, LWo
iHcbopMaLis Npo Hel € BiAKPUTILLOW ANs CYCninbCcTBa, sike, 3dupatoun
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M aHanisyiounm BIiAOMOCTI Npo nocagoBux oOcib, y Takui cnoci6
34iNCHI0E rPOMaACbKMIA KOHTPOSb.

[na 3abesneyeHHs NPO30POCTi Ta BIAKPUTOCTI OiANbHOCTI Cy6’ekTiB
BNagHUX MOBHOBaXKEHb i CTBOPEHHS MeXxaHi3miB peanisauii npasa
KOXXHOro Ha Joctyn Ao nybnidHoi iHdopmadii 6yno npuiiHaTo 3akoH
Ykpainm «[po pgoctyn pgo nyb6nivHoi iHdopmauii» Big 13  CidHg
2011 poky, 4. 2 cT. 1 gKOro BCTaHOBMIOE, LU0 iHpOpMaLis, SKy
Oyrno oTpMmaHO abo CTBOpPEHO B MpPOLIECi BUKOHaHHS Cyb’ekxTamu
BNagHMX MOBHOBaXeHb CBOIX 06OB’A3kiB, nepeadadeHux YUMHHUM
3aKOHOOABCTBOM, abo dka 3HaxoouTbCA Yy BONOAiHHI  CyO’ekTiB
BNagHMX MOBHOBAXEHb, iHLUIMX PO3MNOpAaHMKIB Ny6nivHOI iHbopmaLlil,
€ BiAKpUTOLO, KpiM BUNAAKIB, BCTAHOBIEHNX 3aKOHOM [5].

3a3HayeHi MONIOXXEHHSA B CYKYMHOCTI HE MIiCTATb, Ha MNepLiun
nornsaa, cynepeyHocTen, ofHaK MpakTuKa Mnopyllye HeOAHO3HauHI
MUTaHHS: Y1 3axXULLAI0Tb HOPMU, NPUAHATI AN 3abe3neveHHs npasa,
BM3Ha4yeHoro B CT. 32 OcHoBHOro 3akoHy, nocagoBux oOCib opraHis
nyoniyHoi Bnaau Big 30epiraHHA Ta PO3MNOBCIOMKEHHST iHGhOpMaLii
npo crnocobu iXHLOro BIAMOYMHKY, BIAMOYMHKY TXHIX POAMMIB; un
JOonycTuMe pPO3NOBCIOIKEHHS iHGbopMaLil NPO 3MOBXUBAHHA HUMU Y
BiNbHMI Big poboTu 4yac ankoronem abo HapkoTUKaMu, WO €
nonynapHuMn temamu B 3MI.

[na signoBigi Ha Take NUTaHHA Ha HauioHaNbHOMY PiBHI NOTPIGHO
npoaHanisyBaT HOPMaTUBHO-NPABOBE peryrnoBaHHA AisnbHocTi 3MI.

He uinkom oueBunagHo, um cnig seaxatu 3MI iHTepHeT-6norepis,
NOCTK B couianbHMUX MepeXaX, OCKiflbKW 3aKOHOL4aBCTBO BiAcTae Bif
TeMniB CTPIMKOro po3BuUTKY iHpOpMaLinHOro npocTopy.

Y BakoHi YkpaiHm «[lpo npecy Ta iHWi 3acobu MacoBoi
iHcbopmauii» Big 1 cepnHa 1990 poky 3MI BM3HauyeHO Sk raseTw,
XypHanu, Tene- i pagionporpamu, KiHOOOKYMEHTanICTUKY, iHLWi
nepioguyHi  copmn  nNybniYHOrO  PO3MNOBCIOIKEHHA  MacoBOI
iHopmauii (cT. 2) [6]. Ha nigcrtaBi LbOro TrnymMaveHHs MOXHa
gosoauTu, Wwo Bigeo6bnor € 3MI, 3 ornsgy Ha MeTy, AKy 3a3Bu4an
3asBnde 6rorep, i nepiognyHicTe nybnikauii HoBux Bigeo. CTOCOBHO
BNACHWKIB  MOMyMNSpHMX CTOPIHOK Yy couianbHUX Mepexax i
PO3MOBCHOKEHHS iHopMaLii LWAsSXOM nybnikauin pisHUX martepianis
NoCcTae CYMNepeuYHiCTb, OCKIMbKM TaKOi O3HaKW, K NepioguyHICTb,
BOHM MOXYTb He MaTW, a MeTa CTBOPEHHS Ta KOPMCTYBaHHS
couianbHUMN MepexXamn No3ULIOHYETLCA K CMiNKyBaHHS NpuBaTHE.
[ns 3akoHOA4aBLUS HEBUPILLEHUM € NMUTAHHSA, Y4 AOCTaTHIM € NpaBoBe
perynoBaHHA PIiBHOrO 3axuCTy MpaB YCiX YyyacHwukiB. [lpakTuka
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3acBigyye, WO CTOPIHKM B coLianbHMUX Mepexax 3i 3Ha4HOHO KirbKiCTHO
BiOBigyBauiB CTaloTb O0'€EKTOM rOCMOAAPCbKUX MNPaBOBIAHOCUH, iX
BMKOPUCTOBYIOTb SIK NNaTtopMy AN pO3nNOBCIOAXEHHS iHchopmauii.

3akoH YkpaiHu «[Mpo nopsiaoK BMWCBITIIEHHST AiSNIBHOCTI OpraHiB
JepxaBHOI Brnagy Ta opraHiB MICLEBOr0O CamMoBpsiQyBaHHs B YKpaiHi
3acobamu macoBoi iHpopmaLii» 23 BepecHst 1997 poky [7], maroumn Ha
MeTi 3abe3neyeHHs BcebiYHOro 1 06’eKTMBHOMO BUCBITNEHHS AiSNbHOCTI
OpraHiB AepxaBHOI BnagM W OpraHiB MICLEBOro camoBpsayBaHHA
3acobamu MacoBoi iHdopmMaLlii Ta 3axXMCTy iX Bif, MOHOMOSBLHOTO BNIMBY
OpraHiB nMeBHOI TFiNKNM [epXaBHOI BMNagu 4YM opraHiB MicueBoro
CaMOBpsilyBaHHs, 3aKpinuUB [JOCTaTHbO HEeOoBMeXeHUN B acnekTi
AoCTyny Ao iHgopmadii npasouii ctatyc 3MI.

Tak, 4. 1 cT. 2 uporo 3akoHy BcTaHoBmnoe, wo 3MI YkpaiHu
BiAMNOBIAHO OO 3aKOHOAABCTBA MatoTb MPABO BMCBITMIOBATU BCi aCNEKTH
DiANbHOCTI  opraHiB  Aep)XaBHOI Bnagun W opraHiB  MicLeBOro
camoBpsiayBaHHs. [NepenbaveHo 0BGOB’sI30K OpraHiB nydniyHoI Bnaau
3abesnedyBaT BifbHWIA OOCTYN AO MOBHOI iH(opMaLii Mpo CBO
OiSnbHICTb XXypHanicTaM; BAHATOK CTAHOBMUTb iHCpopMaLlisi, aKy 3axuLiae
3akoH YkpaiHu «[po gepxaBHy TaeMHuLio» Big 21 ciuHs 1994 poky.

Omxke, 3MI, srigHo i3 3akoHom YkpaiHu «[lpo nopsgok
BUCBITNEHHA [AisSfbHOCTI OpraHis AepXaBHOI BnaguM Ta oOpraHis
MicueBOro camoBpsilyBaHHa B YkpaiHi 3acobamu  MacoBoi
iHdopmauii» Big 23 BepecHa 1997 poky, MaloTb NpaBoO OTpUMyBaTU
Ta PO3MNOBCIOIKYBATU «BCi aCnekT! AOisnbHOCTI» OpraHis nyoniyHol
BNagu, MNpuYoMy OYEBWMAHO, IO BUCBITNEHHS iHGopmauii 3MI e
NOBIAOMITEHHSAM 1T ANS LUMPOKOro 3arany.

BogHouyac 3akoH VYkpaiHm «[lpo pgoctyn go  ny6nivyHoi
iHdbopmauii» Big 13 ciuHa 2011 poky BUOKpeMnioe nyb6nivHy
iHbopmaLito 3 0OMeXeHMM AOCTYMNOM TPbOX BUAIB — KOH(IAEHUiHY,
TaeMHy Ta cryx6oBy.

O6mexeHHs JocTyny Ao iHdopmauii 34iACHIOTL BiAMOBIAHO 40
3aKOHY 3a YMOBUW [OTPMMaHHS CYKYMHOCTI BMMOI: BUKIIOYHO B
iHTepecax HauioHanbHOi 6e3nekn, TepuTopianbHOi UinicHocTi abo
rpOMaaCbKOro nopsiaky, 3 MeTow 3anobiraHHs 3aBOPYLUEHHAM 4
3M104MHAM, OJ11 OXOPOHWM 340POB’St HACENEHHS, 3axucTy penyTauii
abo npaB iHWKX nogen, 3anobiraHHA PO3ronoLleHHIo iHdhopmaldii,
OAepXaHoi KOHMiAeHUinHO, abo ans NigTPUMaHHA aBTOPUTETY N
HeynepeaXeHOCTi MpaBoCyAdd; PO3ronoLlleHHs iHdopmauii moxe
3aBgaTh iCTOTHOI LWKOAM UMM iHTepecaM; LIKoAa Bid OnpuniogHEHHS
Takol iHhopmaLlil nepeBaxkae CycninbHUM iHTepec B il OTpMMaHHi [9].
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To6T0 oTpumaTt nybnivHy iHpopmaLito 3 obMexeHUM JOCTYNnom
6e3nocepeaHbO rpoMaasiHuH He 3aMoxe, a 3MI uto camy iHdopmaLito
MOXYTb OTpUMaTtuM Ta BUCBITNIOBATM, MOCUNAYMCb Ha 3akoH
Ykpainm «[po nopaaok BUCBITNEHHSA AIANbHOCTI OpraHis Aep>KaBHOT
BNaau Ta OpraHiB MiCLLeBOro camoBpsilyBaHHsA B YkpaiHi 3acobamu
MacoBol iHghopMaLii» Big 23 BepecHs 1997 poky.

BBakaemMo  OouinbHUM  ANA  rapMoHi3auil  HauioHanbHOro
3aKoHOOaBCTBa LWOAO BWCBITNIEHHA iHGopMauil npo  AisnbHICTb
opraHiB nybniyHol BnaguM BHecTM 3MiHM A0 3akoHy YkpaiHu «[l1po
NOPSIAOK BUCBITNEHHA [AiSMbHOCTI OpraHiB gepxaBHoOl Bnagn Ta
opraHiB MicL,eBOro camoBpsiyBaHHA B YkpaiHi 3acobamu MacoBoi
iHgopmauii» Big 23 BepecHs 1997 poky, BUKNaBWK Y. 1 CT. 2 LUbOro
3akoHy B Takin pepakuii: «3acobm MacoBoi iHpopMauii YkpaiHu
BIONOBIOHO [0 3aKOHOA4ABCTBa YKpaiHM MaloTb MpaBO BUCBITNIOBATU
BCi acnekTn gisinbHOCTI opraHiB AepXaBHOI BNagu N opraHiB MicLLeBOro
camoBpsifyBaHHs. OpraHu gepxaBHOI BnNagu W opraHn MicLeBoro
caMoBpsifyBaHHsi  3000B’A3aHi HagaBaTM  3acobam  MacoBoil
iHdbopMaLLii noBHY iHbopMaLito NPO CBOKO AISNbHICTL Yepes BignoBiaHi
iHdopMaLiiHi cry>x0u opraHiB gep)XaBHOI BNaau M opraHiB MicLLeBOro
caMoBpsifyBaHHs, 3abe3nedyBaTi XypHarnictaMm BiflbHM OOCTyn [0
Hei, KpiM BUMagkiB 0OMeXeHHs OoCTyny A0 KOHMiAEHUINHOI, TaeMHOT
Ta cnyx060Boi iHhopMaLlii, He YMHUTU Ha HUX XKOOHOrO TUCKY i He
BTpydaTmcs B iX BMPOOHMUMIA npouec. 3acobu macoBoi iHdopmalii
MOXYTb MNPOBOAUTM BRNacHe [OCMIMKEHHS Ta aHania AiganbHOCTI
OpraHiB Aep)kaBHOI Bnagn 1M opraHiB MiCLEBOro caMoBpsagyBaHHS, X
nocagoBux oOcCib, OUiHIOBaTK | KOMEHTYBATU Ti».

NapaHToBaHi cT. 8 KoHBeHUii npaBa Ha nNpuUBaTHICTb
KOpecnoHAeHUjii Ta HedOTOpKaHHICTb kutna B KoHcTuTyuil YkpaiHu
3aKkpinsfieHi B OKpemMux cTatTax: CT. 31 rapaHTye KOXXHOMY TaeMHULIO
NUCTYBaHHSA, TenegoHHMX PO3MOB, TenerpagHoi Ta  iHWOI
KopecnoHaeHuil, a cT. 30 — HegoTOPKaHHICTb XWTna. YKpaiHCbKuin
3aKoHO4aBeLb, BM3HAYalOUMCb 3 OBCArOM rapaHToBaHUX AepKaBoro
npaB NOAVHN, HE BMKOPWUCTOBYE (DOPMYITIOBAHHS «MNpaBO Ha mosary
00 MpuBaTHOrO Ta CiIMEMHOro XuTTda», a 3abesnedvye ue npaBo Ans
KOXXHOIO TpbOMa rapaHTisiMu:

— HEOTOPKAHHICTIO XUTNa;

— TAEMHULEID NNCTYBaHHSA, TenegoHHUX Po3MoB, TererpadHol
Ta iHLWOT KOPEeCNOHAEHLIT;

— 3a00pOHOI0 BTPYYaHHSA B OCOOMCTE Ta CiIMENHE XUTTS.
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CTtocoBHO peanisauii npaBa, nepenbaveHoro cT. 8 KoHBeHLUii,
T. ®dynen ysaranbHOE MpakTUKy E€BpoNencbkoro cydy 3 npas
TIOOVHN, CTBEPOKYIOUN, LLO MOHATTS «MPUBATHE XUTTA» HE € 4iTKO
BM3HA4YEeHUM, BOHO oxonfe 15 nos3wuuin, nepenik SKNX He €
BMYEPMNHMM (NepcoHanbHi  [aHi Npo  IIOAMHY; [Aesiki  acnekTtu
disnyHOro Ta couianbHOro «si» 0CobM; BCTaAHOBMEHHA Ta
NigTPUMAHHSA CTOCYHKIB 3 iHLUMMW NIOgbMW Ta 30BHILLHIM CBITOM; iM'4,
npissuLLe ocobm (3miHa, HanucaHHs) Towo) [8, c. 150-152].

PisHaTbca nioxogmM [0 3abesneyeHHs Ta 3axuMCTy MpaBa Ha
HeIOTOPKaHHICTb XXWUTNa Ha HaLioHanbHOMY Ta perioHanbHOMY PiBHSIX.

BignosigHo go ct. 30 KoHcTtuTyuii YKpaiHu, HegonyctTumMuMm €
NPOHUKHEHHA A0 XXUTMa YK iHWOro BONoAiHHA ocobu, NpoBeaeHHS B
HUX ornsgy Y obLlyKy iHakwe, sik 32 BMOTMBOBAHMM pPilUEHHSIM
cyny [1]. Y HeBigknagHux Bunagkax, MOB’A3aHUX i3 BPSATYBaHHAM
XUTTS Ntogen i manHa um 3 6esnocepedHiM nepecrigyBaHHsM OCiO,
AKUX  NIJO3PIOITb Y  BUYMHEHHI  3MI0MMHY, MOXIMBUIA  iHLIWUHA,
BCTAHOBIIEHMI 3aKOHOM, NOPSIA0K NPOHMKHEHHS 40 XXWUTMNa YK iHLIOro
BOJOAIHHA 0cObK, MPOBEAEHHSI B HUX Ornsigy 1 oOLUyKy.

KoHuenuis xutna B KOHTEKCTi cT. 8 KoHBeHUii Bigpi3HseTbCA Big
HauioHanbHOro nigxo4y A0 THAyMayeHHS UbOro MOHATTA. TepMmiH
«KUTNO» B TPaKTyBaHHi €BpoOMNencbKoro cyay 3 npaB MoauHU
O3Hayae, Hacamneped, Micue, ge ocoba € «Bgomar». 3rigHO 3
TepMmiHonorieto odiuiiHUX mMoB KoHBeHLUii, B aHrnincbkoMy TEKCTi
BXUTO home, TOGTO Aim, *uTno; GaTbkiBwmHa; at home — ygoma;
y cbpaHuy3bkomy — domicile — xuTno; micue mMellkaHHs; a domicile —
yaoma. lgeTbcs npo acnekT BaXXNMBOCTI 06’ekTa (MOMeLLKaHHs) Anis
ocobu, 3a40BoneHHa ii noTpeb, a He NPo XapaKTepuCTUKYy BnacHe
o0’eKkTa 4m Noro BiAMNOBIAHICTL NEBHUM BUMOoram [8, ¢. 158].

Y c¢T1. 379 LuinbHOro kogekcy YkpaiHu 3a3HayeHo, Lo «KUTNOM
i3nyHOT 0CcO0KM € XMUTNOBUIN ByOMHOK, KBapTUpa, iHLE NPUMILLEHHS,
npusHadeHi Ta NpuaaTHi AN NOCTINHOrO NPoOXMBaHHS B HUX». OgHak
TPannsATbCS BUNAOKW, KONMM MPUMILLEHHS HEe Npu3HaveHe Ta He
npuaatHe AN NPOXMBAHHA, OAHaK MOAMHA B HbOMY XuBe i ue i
€OUHUA giM. Y TakoMy pasi €Bponencbkuin cyg 3 npaeB JIOAWMHK Y
cnpasi «bakni npotn CnonyyeHoro KoponiBcTBa» NOCTaHOBUB, LUO
HiWwo B cT. 8 KoHBeHUiT Ta nonepeHix pilleHHAX Cyay He CBigYUTb Ha
KOpUCTb TOro, WO KOHUenuis xutna mae obmexysaTuca
pesngeHuielo, ska obnawToBaHa BIgMOBIOHO OO  YMHHOIO
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3aKOHOOaBCTBa, i BM3HaB, WO 3axuct cT. 8 KoHBeHuil oxonnwoe
HaBiTb  UMraHCcbKy Kkubutky (watpo). Kpim uboro, rapaHTii
cT. 8 KoHBeHUii nowmpooTbCs TakoX Ha odiicn (agBokarTis,
HoTapiyciB) Ta iHLWIi BonoAiHHA ocobu [8, c. 158].

HauioHanbHe 3akoHOAaBCTBO B YKpaiHi 0OCTONE iHWI no3uuii,
KpiM HOpPM LIMBIfNbHOrO Npaea, Le CTOCYETbCS TaKOX 3aKOHOOaBCTBA,
WO perymnioe npaBoOBMK CTaTyC couianbHO He3axuWeHuX rpyn
HaceneHHsa. 3okpema, 3akoH YkpaiHu «[1po OCHOBWM couianbHOro
3axmucTty 6e3goMHMX OcCiO | 6e3npuTynbHUX AiTen» Big 2 YepBHS
2005 poky ©6e3goOMHICTb BU3HA4Yae $K couianbHe CTaHoBMLLE
NAVHK, 3yMOBMeHe 6GpakoM y Hei Byab-sKOro uTna, Npu3HayeHoro
Ta npugaTHOro Ans npoxueaHHA. besnpuTynbHa ocoba, BignoBigHO
00 Uuboro 3akoHy, — MOBHOMITHA 0coba, fka MelLKae Ha Bynuui, y
napkax, nigeanax, nig’isgax OyaumHKIB, Ha ropuwax, ob’ektax
He3aBepLUeHoro 6yaiBHMLTBA, B iHLLMX MICLAX, HE MPU3HAYEHUX i He
npuaaTHUX ON1S NPOXMBAHHSA, 30KPEMa >KUIUX MPUMILLEHHSX, LWO
3HaxoOsaTbCA B aBapiiHOMy CTaHi. 3akoHogaseub po3rnsfae
MOXIMBICTb MPOXMBaAHHA OCi0O He nuvwe B kBapTupax, OyauHkax,
rypTOXUTKaX, roTensx TOLWO, OAHAK HEe BU3HAE Taki 00’ €KTUN XUTNOM.

To6To MpaBO Ha XWUTNO B KOHTEKCTi KOHBeHUii Ta npakTuku
€Bponencbkoro cyay 3 npaB MOAUHN HE MOXe ByTU 3aCTOCOBaHO Ha
HauioHaNbHOMY PiBHi.

Y c¢t1.17 3akoHy VYkpaiHm «[lpo BWKOHaHHA pilleHb Ta
3aCTOCYBaHHS MpaKTUKU E€BPOMNENCHLKOrO cydy 3 MNpaB JoAVHU» Bifg
23 notoro 2006 poky [9] BcTaHOBMNEHO, LLIO CyaAu 3aCTOCOBYIOTb Nif, Yac
po3rnsgy cnpaB KoHBeHUilo Ta npakTuky cydy SK DKepeno npasa.
Ha npakTuui Take NonoxeHHs1 CNpUYMHAE KONI3ii Woao 3MICTy npaBa Ha
HEeOOTOPKaHHICTb XXWTMa, OCKINbKM HauioHanbHe 3akoHOA4ABCTBO XUTSIO
KOHKpeTU3ye, a npakTuka €BponencsKoro cyay 3 npas NMIOAWHK, Lo €
pKepenom npasa B YKpaiHi, TiymMmaymTb NOro wupLle.

Y3rompkeHHs HauioHanbHOro 3aKkOHOA4ABCTBA i3 LIbOro NUTaHHS i3
3a3Ha4YeHOoK MPaKTMKOK B YMOBAax Cy4aCHOrO CTaHy 3aKOHHOCTI Ta
npaBonopsiaky B YKpaiHi € nepeg4acHNM, OCKifnbKu, NOMpu HasiBHICTb
BiOMOBIAHUX HOPM, WO pPerynwTb BiAHOCMHW 3 BUKOPUCTAHHA
KBapTUP Y XXMUTNOBUX BYANHKAX 3@ NPU3HAYEHHSM, HEPO3B'A3aHUMU €
npobnemun wopo ekcnnyaTtadii kBapTvp nig odiicu, canoHu Kpacw,
po3BaxkarnbHi 3aknagn, «XocTenuy, Wwo 3aebinbLoro Npu3BoaAnUTbL A0
NOPYLUEHHS NpaB iHWNX MeLUKaHLiB.
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BucHoBku. [ocniguBlun HU3Ky acnekTtiB 3abesnedyeHHs npasa
Ha noBary OO NpuBaTHOro (0COGUCTOro) Ta CiIMEMHOro XUTTH Ha
perioHanbHOMY 1 HauioHanbHOMY pIiBHAX, NpoaHanidyBasBLUn
NpakTU4Hy NMOLLMHY peani3adii Lboro npasa, MU LiALLNAW BUCHOBKY,
WO Mpouec 3acTOCyBaHHA MPaAKTUMKM E€BPOMENCHKOro cyay 3 npas
noauHn ta KoHBeHLUIT gk axepena npasa notpebye BOOCKOHANEHHSs
HauioHanbHOro 3akoHogaBcTBa. OpHak uen npouec Mae Oytm
NMOMipKOBaHUM, BUBaXEHWM, HAYKOBO OOIPYHTOBaHMUM i MPaKTUYHO
CMpsAMOBaHNM.
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Ensuring the Right to Respect for Private and Family Life:
Regional and National Levels

The right to respect for private and family life is enshrined in the
Constitution of Ukraine (Art. 32) and the Convention for the
Protection of the Right and Fundamental Freedoms of 1950 (Art. 8)
in various ways, in the modern science of constitutional law, the
complex, comparative study of its content remains relevant.

Taking into account the European integration processes and the
state policy aimed at the harmonization of legal thinking and
enforcement, the study of the practice of the European Court of
Human Rights regarding the application of Art. 8 of the Convention
should be inextricably linked with the study of implementation and
practice in protecting the rights enshrined in Art. 32 of the
Constitution of Ukraine. The complex nature of this work is that the
right to respect for private and family life is in contrast to the right to
freedom of thought and expression.

Article 32 of the Constitution of Ukraine prohibits interference
with the personal and family life of everyone. Exceptions should be
provided for by the Constitution. The realization of the right to
respect for personal and family life is carried out by prohibiting the
collection, storage, use and dissemination of confidential information
about a person without his consent, except in cases provided for by
a procedural law, in the interests of national security, economic
welfare and human rights.

In addition, this article guarantees every citizen the right to get
acquainted in the state authorities, local self-government bodies,
their institutions and organizations with information about themselves
that are not state or other secrets protected by law; and the right to
judicial defense of the right to refute inaccurate information about
themselves and their family members and the right to demand the
removal of any information, as well as the right to compensation for
material and moral damage caused by the collection, storage, use
and dissemination of such false information.

The human rights practice of the countries of the Council of
Europe, which formed the basis of the 1950 Convention for the
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Protection of Human Rights and Fundamental Freedoms, caused the
content of the right to respect for private and family life (Art. 8) not as
a prohibition of interference with private life but as a right to respect
for their private and family life, to your home and correspondence.

That is, the Convention protects information on private and
family life, housing and correspondence, the Constitution of Ukraine
protects as the object confidential information about a person.

It is established that the Convention contains a wider list of lawful
service to private life, the Constitution is more rigorous, provides only
three grounds. In order to prevent possible controversial situations,
and taking into account the jurisdictional capacity of the European
Court of Human Rights, we consider it expedient to expand the list in
the norm of Art. 32 of the Constitution of Ukraine.

In addition, we have identified a number of inconsistencies in the
legislation on information in Ukraine that may violate the right to privacy.
Proposed relevant changes to the legislation to eliminate them.

The application of the Convention and practice of the European
Court of Human Rights, as a source of law, require the
harmonization of national legislation with the Convention. But this
process should be judicious and conducted taking into account many
practical aspects. The author proposes specific changes to the law to
resolve conflict issues.

Keywords: human rights; the right to respect for private and
family life; privacy; confidentiality of correspondence; confidential
information.
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TeneHuk C. C. — kaHOuaaT opuanvHuX
Hayk, 3pobyeBay HauioHanbHOI akagemil
BHYTPILWHIX cnpas, M. Kuie

KputnyHa iHcpacTpykTypa ik 06’eKT
aaMiHiCTpaTUBHO-NPaBOBOro peryritoBaHHA

lMoedHaHHs1 8 KOHuenuii Kpumu4HOI iHgbpacmpykmypu cucmem, ob’ekmig i
pecypcis, wo € Had3suyalHO eaxnusumu Onsi cycrninbcmea U 0epxasu, 3aceiduye
3Havywicmb 3abesneyveHHs ix 3axucmy, wo nepedbadyae popMysaHHs camMocmiliHo20
Hanpsmy adMiHicmpamueHO-rpaso8o20 peayrit8aHHs.

lMonpu HasigHiCMb HU3KU HOPMamueHUX akmie, Wo CmoCylombCsl 3axucmy
KPUMUYHO 8axriueux cucmem, ob’ekmis i pecypcie, OOHUHI He po3pobrieHo edUHO20
MexaHisMy 3axucmy, wo Ha npakmuuyi npu3eooums 00 Hey3200XeHHSs1 Oil Pi3HUX
cyb’ekmis, siki 30ilicHIOOMb Makul 3axucm, HeC80EHaCHO20 peazysaHHs1 Ha 3azpo3u,
Helmpanizauis  skux nompebye pisHoeary3eeoi KoHconidauii pecypcie, 0o
HepauioHanbH020, 6e3cUCMeMHO20 8UKOPUCMAaHHS cus i 3acobie moujo.

CyyacHa mMmolenb adMiHicmpamueHO-Npaso8o20 pez2yreaHHs  3axucmy
KpumudyHoi iHgbpacmpykmypu mae b6ymu nobydosaHa Ha nidcmasi HOpMamueHOI
6a3u, npoepamHo-cmpameaidyHUx OOKyMeHmig, HarpaybogaHoeo 0oceidy ma
Halkpawux npuknadie pagogoeo peayneaHHs aHasno2idHuUX iHemumymie y
3apybixXHUX KpaiHax. BidrnoegioHi nomoxeHHs1 Maomb Oymu 8u3Ha4eHi sik ocHoea 051
gopmysaHHs1 Hosux midxodig y cghepi aOMiHicmpamueHO-Pago8o2o peaynoeaHHs
3axucmy KpumuyHoi iHgppacmpykmypu 6 YkpaiHi. 3 o02nady Ha iHmeepanbHul
Xxapakmep npobrnemu, HeobxiOHO maKkoX eusyamu pi3Ho2ary3eei OOCIOXeHHS 3
aHarni3oeaHoi memamuKu, OKPeMi OMOXEHHS] SKUX MOXymb 6ymu eukopucmaHi
8 HopMamueHiti i meopemud4Hiti pobomi.

KniouyoBi crnoBa:  agMiHiCTpaTUBHO-NPaBOBE  PErynioBaHHs;  KpUTUYHA
iHppacTpykTypa; 3axMCT; HOPMaTVBHI JOKYMEHTU; 06’EKTU KPUTUYHOI iHPPaCTPYKTypw.

MoctaHoBKa npob6nemu. CBITOBIi TeHOEHLUii A0 NOCWMMEHHS
3arpo3  NPUPOAHOrOo i TEXHOreHHOro XapakTepy, akTuBi3auis
TEPOPUCTUYHOI 3MTOMMHHOCTI, 30iNbLUEHHS KINbKOCTI Ta NiaBULLEHHS
CKIagHoCTi kibepaTak, a TaKOX MOLUKOMKEHHS iHPPaACTPYKTYPHUX
oB’ekTiB y CXigHMX Ta niBOEHHUX perioHax YkpaiHu BHacNigoK
30pOMHOro KOHQIMIKTY 3acBigvytoTb HaramnbHICTb PO3rnsigy NUTaHHS
3axuCTy cucTeMm, ob’eKTiB i pecypciB, SKi € KpUTUYHO BaXXNUBMMU OIS
(PYHKLIOHYBaHHS CYCNiNbCTBa, COLianbHO-€KOHOMIYHOMO PO3BUTKY
JepxaBu Ta 3abesneyeHHst HauioHanbHoT 6e3nekn [1].

O6’egHaHHA B KOHUENUil KPUTUYHOI iHCPPaCTPyKTypu CUCTEM,
0B’exTiB | pecypciB, WO € KPUTUYHO BaXMMBUMMK AN CYCNinbCTBa 1
AepXXaBu, 3acBigyye 3HauyLlicTb 3abes3neyeHHst iX 3axucTy, Lo

© Tenenuk C. C., 2018
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nepepbayvae opmMyBaHHA CaMOCTIMHOMO HanpsiMy agMiHiCTpaTUBHO-
NMPaBOBOrO PerynioBaHHs.

Monmpn Te, WO Aie HM3KA HOPMAaTMBHMX akTiB, AKi CTOCYHOTbCS
3aXUCTy KPUTMYHO BaXIMBWUX CUCTEM, OO'eKTiB i pecypciB, He
poO3pO0fiEeHO €AMHOrO MEeXaHi3My 3axuUcTy, WO Ha npakTuui
NpM3BOOUTbL 0 HEY3roPKEHOCTI Al Pi3HMX CYO’eKTIB, SKi 34IACHIOTb
Takum 3axuUCT, HECBOEYACHOIO0 pearyBaHHA Ha 3arposu, Ans
HeWTpanisadii sknx noTpibHa pisHoranysesa KoHconigalisa pecypcis,
a TakoX HepauioHanbHOro, 6e3CMCTEMHOro BUKOPWUCTAHHS CUN
i 3aco6iB TOLLO.

I3 uboro npueogy [.C. bipiokoB 3a3Hayae, WO B HaLoMy
3aKOHOAABCTBI € HM3Ka KaTeropii 06’eKTiB, BUOKpPEMIEHUX Ha
nigctaBi X 3HaAYYLWOCTI ANd EeKOHOMIKM, TEeXHOreHHoi 6esneku,
TEPOPUCTUYHOT 3arpo3n TOLWO. Y KOHTEKCTI MPKHapOAHOT NPaKTUKK L
ob’ektn (abo neBHY 4YacTMHY UMX OO’EKTIB) MOXHa BBaXaTu
KPUTHYHOK iHdpacTpykTypoto. [Mpobnemy CTaHOBMSATb HeE MNPOCTO
Hepo3pobneHHs nepenikiB OO’EKTIB 4/  BU3HAYEHHS MOHATTS
KKPUTUYHA iHPACTPyKTypa», a HeHanaromXeHiCTb B3aEMO3B’A3KY
MDK  UMMW  KaTeropiamu, iHoOpMaLiNHOrO B3aEMO3B’'A3KY  MiX
BigomcTBamMu, 6pak 3aranbHOro OLiHIOBaHHA Ha piBHI Aepasu
pu3KKiB LMX OB’eKTiB, CnifbHOro migxody OO 3axWUCTy Bi4 YCix rpyn
3arpo3 (TEXHOreHHOro, npUPOAHOro Ta  couianbHO-NONITUYHOrO
cnpsiMyBaHHs). Hemae 3aranbHoi (cninbHoi) 6a3n pecypcis Ans
pearyBaHHs Ta 3anobiraHHa 3arpo3am, $ka MNOBWHHA MICTUTK
iHdbopmauito He Tinbku Big MiHicTepcTBa Hag3BMYaNHUX CUTYaUil, a
n Big MinHicTepcTBa perioHanbHOro po3BuTKYy, OyaiBHMUTBA Ta
XWUTNOBO-KOMYHAnbHOrO rocrnogapcrtea YkpaiHu, e 30upalTb
iHbopMaUilo NPo HasiBHY KiNbKICTb MiCLUb Y MiKapHAX Manux MicT
YKpaiHu Ta cTyniHb 3abe3neyYeHHss MeQUYHMM NepcoHarnom [2, c. 76].

Tomy notpebye nepernsgy W yAOCKOHANEHHS HasiBHUWA nigxig Ao
3axucty O6’eKTIB  KPUTUYHOI iH(ppaCTpyKTypu Ta WMOro npaBoBe
3abe3neyeHHs.

Buknag  ocHoBHoro martepiany. [lOHATTA  KPUTUYHOI
iHbpaCTPYKTypU 3HAXoOAUTbCH Ha eTani CTaHOBMNEHHs, BoAHo4ac,
npaBoTBOpYa Ta HaykoBa aKTMBHICTb [OBKOMNA HbOrO MOBCSKYacC
NMOCUNIOETHLCS.

B okpemux HOpMaTMBHUX akTax 3arnporoHOBaHO BW3HAYEHHS
uboro noHATTs. Y [loctaHoBi KabiHeTy MiHicTpiB Ykpainm «[l1po
3atBepmXkeHHa [lopsaky dopmyBaHHSA nepeniky iHopmauinHo-
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TENeKOMYHiKaLiiHUX CcuUCTeM OB’EKTIB KPUTUYHOI iHpaCTPyKTypu
nepxasuny» Big 23 cepnHa 2016 poky Ne 563 1oro noTnymayeHo 4K
CYKYMHICTb 06’eKTiB iHDpaCTpyKTypn OepxaBu, ki € Hanbinb
BaXNMBUMU AN €KOHOMIKM Ta MNPOMMCIIOBOCTI, (PYHKUiOHYBaHHSA
cycninbctBa Ta 6e3neknm HaceneHHs, BUBEAEHHS 3 nagy uu
PYWHYBaHHS SIKUX MOXE MaTu BMMAMB Ha HauioHanoHy 6esneky 1
0BOpOHY, MpUPOAHE CcepefoBulle, MNPU3BECTM OO0  3HAYHUX
diHaHcoBUX 36UTKIB | noacebkux xeptB [3]. Y po3nopsagKeHHi
KabiHeTy MiHicTpiB Ykpainu Big 6 rpygHa 2017 poky Ne 1009-p
BM3HAYEHHS NOHATTS KPUTUYHOI iIHPpaCTpyKTypn ChOpMyrbOBaHO SK
CYKYMHICTb OO’eKTIiB, AKi € cTpaTeriyHO BaXKMMBUMM A1 EKOHOMIKU 1
Ge3nekn OepxaBu, CyCNiNbCTBa, HACEMNEHHs Ta MNOPYLUEHHS
(PYHKLIOHYBaHHSA SIKMX MOXe 3aBAaTu LUKOAM XWUTTEBO BaXIMBUM
HauioHanbHUM iHTepecaMm Ykpainu [1].

Mpo NOHATTA «KpUTWYHA iHdpacTpykTypa» WaeTbca B YKasi
MpesunaeHTa Ykpainm «[Mpo piweHHa Pagn HauioHanbHoi 6e3nekn Ta
obopoHu Ykpainm Big 6 TpaBHa 2015 poky “lMpo CrparTerito
HauioHanbHOi 6e3nekn YkpaiHu’» Big 26 TpaBHa 2015 poky
Ne 287/2015, y sikomy cepep, 3arpo3 HauioHarnbHin 6esnewi YkpaiHu
BM3Ha4yeHO 3arpo3u 6esneui KPUTUYHOI iHpacTpykTypu, a came:
KPUTMYHA 3HOLUEHICTb OCHOBHUX (hOHAIB 06’eKTiB iHDpaCTpyKTypu
YkpaiHn Ta HeoCTaTHIN piBeHb X (Pi3MYHOro 3axmMcTy; HeQoCTaTHIN
piBEHb 3aXULLLEHOCTI KPUTUYHOI iHPPaCTPYKTYpU Bi TEPOPUCTUYHMX
nocsiraHb i AnBepcin; HeedeKkTUBHE ynpaBniHHA 6e3Meko KPUTUYHOI
iHPACTPYKTYpU Ta CUCTEM XUTTE3abE3NEYEHHS.

OKpecrneHo TakoX NpiopuUTeTHI HanpsaMKn 3abe3neyeHHs 6e3neku
KPUTUYHOI IHPPACTPYKTYPU: KOMMNIIEKCHE BAOCKOHANEHHS NPaBoOBOro
NiarpYyHTS 3aXUCTY KPUTUYHOI iHPPACTPYKTYPU, CTBOPEHHSA CUCTEMM
JepXXaBHOro ynpasniHHA 1T 6e3nekoto; NoCUNeHHs OXOpoHWN 06’eKTiB
KPUTUMYHOI iHGPACTPYKTYpU, 30KpemMa eHepreTUHHOI i TpaHCNOPTHOT;
HanarogXeHHs1 cniBpobITHULTBA MiX CyD’eKTaMmn 3axMCTy KPUTUYHOI
iHbpaCTPyKTypn, PO3BUTOK [EpXKaBHO-NPMBATHOIO MapTHepCTBa Y
chepi 3anobiraHHA HaA3BMYaWHMM CUTyauisM Ta pearyBaHHS Ha
HUX; pPO3pPOGNEHHs 1 3anpoBaKEHHA  MexaHi3miB  0OMiHy
iHbopMauieto MK AepXaBHUMU OpraHamu, NPUBATHUM CEKTOPOM i
HaceneHHAM CTOCOBHO 3arpo3 KpUTUYHIN iHppaCTPyKTypi Ta 3axucty
YyTnMBOI iHpopmalii B Ui cdepi; npodinakTnka TeXHOreHHUX
aBapin, onepaTuBHE 1 afieKBaTHE pearyBaHHS Ha HUX, fiokanisadis i
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MiHiMi3aLis X HacnigkiB; po3BMTOK MKHAPOAHOro CniBpobiTHMLTBA B
uin caepi [4].

Bn3HayeHHA NOHATTA KPUTUYHOI iIHPaACTPYKTYPU NPOMOHYOTb
B OKpeMux nybnikauisx, UiNnbOBUX JOCIIIKEHHAX Ta iHWKUX
npausx, NiArotToBneHWx y 3B’A3KYy 3 akTyanisauieto npobnemu B
Pi3Hi pOKKU 3 ornsaay Ha couianbHO-eKOHOMIYHI, NOMITUYHI, BOEHHI 1
iHWi YMOBW Ta YNHHUKW.

KputnyHa iHdpacTpykTypa — ue nignpuemMcTsa W yCTaHOBU
(HesanexHOo Big hopMU BNACHOCTI) TakuxX ranysemn, sik eHepreTuka,
XiMiYHa  nNpomMuCNOBiCTb,  TpaHcnopT, 6GaHkM Ta  diHaHCHK,
iHdbopMmaUifiHi TexHonorii, TenekoMyHiKaLii (€NeKTPOHHI KOMYHiKaLii),
NpOOOBONbLCTBO, OXOPOHA 3[00POB’S, KOMyHalNbHE rocnogapcTBo, Lo
€ CTpaTeriyHO BaXnMBMMW AN (PYHKUIOHYBAHHA €KOHOMIKM Ta
Ges3nekn gepxasu, CycninbCTBa, HaceneHHs, BuBeaeHHs 3 nagy abo
PYWHYBaHHSI SIKMX MOXE MO3HAYMTUCS Ha HauioHamnbHin Ge3neui n
0DOOpOHi, NPMPOAHOMY CeEpPedoBULLi, TMPU3BECTUM [O 3HAYHUX
MaTepianbHuX i iHaHCOBUX 30UTKIB, NIOACBKUX XepTB [5].

KpuTtnyHa iHcbpacTpykTypa — Lie CYKYNHIiCTb 06’eKTiB, TEXHOMOTIN,
OepXaBHUX | HAyKOBUX CTPYKTYpP, MOPYLUEHHS pernameHTHOI
OISANBHOCTI SIKMX BMMAMBAE Ha EKOHOMIYHY, COLianbHO-MOMITUYHY,
BiiCbKOBY, ekonoriuyHy 6e3neku [2, c. 89].

TepMiH «kpuTUYHa iHGPaACTPyKTypa» OXOMMe 06’eKTU, cuctemu,
Mepexi abo iX YacTUHK, NOPYLUEHHsT PYHKLIOHYBaHHsSI ab0 pyMHYBaHHS
AKMX Npu3Bede [0 HaWTsSKYMX Hacnigkis gns  couianbHol Ta
E€KOHOMIYHOI cdoepy OepkaBu, HEraTMBHO MO3HAYUTLCA Ha PiBHI i
obopoHo3gaTHOCTI  Ta  HauioHanbHoi  ©6e3nekn.  Kpim  TOrO,
OYHKLIOHYBaHHS KPUTUYHOI iHPaCTPYKTYpy B MUPHUIA Yac NMOB’A3YH0Tb
i3 NIATPUMYBAHHSAM KWUTTEBO BaXKNMBUX YHKUIN Yy CyChinbCTBi,
3axucToM 6a3oBmx NOTped MOro YneHiB i PopMyBaHHAM Y HUX Big4vyTTH
Gesnekn Ta 3axuweHocTi. KputnyHa iHdpacTpyktypa YkpaiHu — ue
cUCTEMU N pecypcu, disnYHi Yn BipTyarbHi, WO 3abesnevytoTb yHKUIT
Ta MOcnyru, TMOpYLUEHHS KX npusBee [0 HaCeprOo3HILLInX
HeraTMBHUX HacnigkiB AN XUTTEAIANBHOCTI CYCMinbCTBa, colianbHOo-
€KOHOMIYHOro po3BUTKY KpaiHu, 3abe3nedeHHst HauioHanbHOI 6e3neku.

3axuCT KpPUTUYHOI iHpacTpykTypu YKpaiHM — Le KOMMIEeKC
3axopfis, peanisoBaHui y HOPMAaTUBHO-NPAaBOBWUX, OpraHisauinHuX,
TEXHOMOrYHNX IHCTPYMEHTaX, CMNpsiIMOBaHMX Ha 3abe3neveHHs
0e3nekun Ta CTINKOCTi KpUTUYHOI iHdpacTpykTypm [6, c. 11].
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Ha nigctaBi po3rnsaHyTux gediHiuin MoXHa LinTn BUCHOBKY, LUO
NMOHATTSA KPUTUYHOI iIH(PpaCTPYKTYpn BU3HA4alOTb, YpPaxoBYKOUM Taki
eremMeHTu:

1) 3aranbHe  BW3HAYEHHS  KPUTUYHOI  iHPPACTPYKTYpU  SK
CYKYNHOCTi 06’€KTiB;

2) o3Hakn, 3a HAkMMU OB’E€KTU KPUTUYHOI iHGPACTPYKTypU
BM3HAYalTbCA 9K Taki;

3) MOXINMBI BNAMBU Ha 00’ €KTU KPUTUYHOI IHppacTpyKTypm Ta ix
Hacnigku;

4) nep>xaBHi, CycninbHi iHTEpecK Ta BiAHOCKHU, SIKUM MOXe ByTu
3aBAaHoO LLKOAMW.

[MpoTe 3MicTOBE HaMOBHEHHS LMX efleMeHTiB Heo4HaKkoBe, agke
TpaHccopMaLis MOHATTA KPUTUYHOI iHPPaCTPYyKTypu BigOyBaeTbCS
nia BAAMBOM OO’€KTUBHUX YMHHUKIB N 0OCTaBMH, LLIO BU3HA4alOTb
NPIOPUTETHICTL TUX YN TUX NPOOMEM, NOB’sI3aHMX i3 3abe3neveHHsIM
HOpPMarbHOro PyHKLOHYBaHHS Ta 3aXUCTy NEBHMX 00’EKTIB.

Axkwo npoaHanidyBath Ui BU3HAYEHHA 3 MO3ULIK  3MICTY
CTPYKTYPHUX €NEMEHTIB MNOHATTS KPUTMYHOI IHPacTpykTypu, TO
MOXHA KOHCTaTyBaTU XaOTWUYHICTb, HEY3roaXeHiCTb, HEMNOBHOTY
N NpaBOBY HEBU3HAYEHICTb OKPEMUX MOSIOXKEHb, TOMY Lie MUTaHHA
notpebye 4O4aTKOBOro AOCNIAXEHHS 1 ONpaLloBaHHS.

Tak, KPUTUYHY iHPaCTPyKTypy BU3HaYaloTb SAK: 1) CyKynHiCTb
ob’ekTiB; cucteM, OO’ekTiB i pecypciB; 2) CyKymnHiCTb 0O’ekTiB
iHpacTpykTypy gepxasu; 3) NignpuemcTea N yCTaHOBU (HE3aNeXHO
Bi4 bopMM BRACHOCTI) TakuMx ranysein, sK €eHepreTuka, XiMmiyHa
NMPOMUCIIOBICTb, TpaHcnopT, 6aHkM Ta diHaHcK, iHGOpMaLiHI
TEXHOMNOTIT | TeNeKoMyHikaLii (eNeKTPOHHI KOMYHiKaLlii), NPOAOBONbLCTRO,
OXOpOHa 30POB’SA, KOMyHarbHe rocnodapcTBo; 4) CyKYNHICTb 06’eKTiB,
TEXHOMOriN, AepXaBHMX | HAyKOBUX CTPYKTYp; 5) 06’ekTn, cuctemu,
Mepexi abo X YacTuHU, CUCTEMU N pecypcu, isnyHi Y BipTyanbHi,
Lo 3abesneuytoTb OYHKLIT Ta nocnyru.

O3HaknM, 3a sKMMW NEeBHI 00’'€KTU BIAHOCATb OO KPUTUYHOT
iHbpaCTPyKTypH, BU3HaAYatoTh SK: 1) KPUTUHHO BaXnuMBi; 2) HanbinbLu
BaXXNuBI; 3) cTpaTeriyHO BaXIMBI.

MoxnmBi BMAMBM Ha OO’€KTU KPUTUYHOI iHPACTPYKTYpu Ta iX
Hacnigky TpakTylTb sK: 1) 3arpo3v NpUMPOOHOro N TEXHOTEHHOrO
XapakTtepy; 2) TepopUCTUYHi 3arposu; 3) kibepaTaku; 4) NOLIKOSKEHHS
iIHppaCTPYKTYpHUX OO’EKTIB y CXiOHMX Ta MiBOEHHWUX perioHax YKpaiHu
BHacnigok 30ponHoro koHdnikTy; 5)BuBegeHHs 3 nagy abo
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PYWHYBaHHs;  6) NopylweHHs  YHKUIOHYBaHHS;  7) NMOPYLUEHHS
pernameHTHOI AisnbHocTI. IxHi Hacniaku Taki: 1) 3HauHi MaTepiansHi Ta
diHaHCOBI  30MTKWM, JOACBKI  XKEpPTBW; 2) HAWTSXKYI  HACTigKK;
3) Halcepro3HiLi HeraTMBHI HacnigKu.

CycnineHi, gepxaBHi iHTepecu Ta BiAHOCWHUW, SKUM Moxe ByTu
3aBAaHoO LUKOAW, OKPEeCmnoTb Tak: 1) dyHKUIOHYBaHHS CycninbCcTea,
couianbHO-eKOHOMIYHOrO PO3BUTKY [AepXaBu Ta 3abesnedeHHs
HaLioHanbHOI 6e3neku; 2) XMTTEBO BaXKMMBI HaLiOHanbHi iHTepecwu
YkpaiHn; 3) iHTepecn ekoHoMmiku i 6e3nekn aepxasu, CyCninbCTBa,
HaceneHHs; 4)HauioHanbHa ©6e3neka ©n o6opoHa, npupoaHe
cepefoBuLle; 5) eKOHOMIYHA, COLUjianbHO-MOSITUYHA, BICbKOBA,
ekornoriyHa 6esneka; 6) couianbHa W eKoOHOMiIYHa cdhepu OepkaBsu;
7) piBeHb  0OOPOHO34ATHOCTI Ta HauioHanbHOi  6esneku;
8) XKuUTTeRiANbHICTL CycninbCTBa, couiarbHO-€KOHOMIYHOrO pO3BUTKY
KpaiHu Ta 3abe3neveHHs HalioHanbHOI 6e3neku.

Mpo npobriemn NpaBoOBOro perynoBaHHS 3abe3neyveHHs 3axucTy
KPUTUYHOI iHpacTpyKTypu, 30KpeMa afMiHiCTpaTMBHO-NPaBOBOro,
ineTbca B KoHuenuii CTBOpeHHs AepXaBHOI CUCTEMU 3axucTy
KPUTUYHOI iHDPACTPYKTYpU, METOK SKOI € BU3HAYEHHS OCHOBHMX
HanpsiMiB, MEXaHi3MiB i CTPOKIB  KOMMMEKCHOro  npaBOBOro
BpPEryrnoBaHHA MNUTaHHS 3axuUCTy KPUTUYHOI iHGPacTpykTypu W
po3pobrneHHa CUCTEMU OepXKaBHOro ynpasniHHA y cdepi 3axucty
KPUTUYHOI iIHDPaCTPYKTYpU, 3-NMOMIK AKX BUOKPEMSIEHO TaKi:

— HeJoCTaTHICTb | HEeY3rogKeHiCTb  HOpPMaTUBHO-NPaBOBOro
perynioBaHHss 3 MNUTaHb 3axXUCTy CUCTEM W OO’EKTIB KPUTUYHOI
iHbpacTpyKTypu, 30Kpema BIiACYTHICTb cheuianbHOro 3akoHy Mpo
KPUTUYHY iHOPaCTPYKTYpy Ta 1l 3aXUCT;

— HeobXxigHicTb HOpMaTUBHO-NPaBOBOro BperyntoBaHHs
OCHOBOMOMOXHUX NPUHLMNIB 1T PYHKLIIOHYBaHHS;

— po3pobneHHa W yaooCKOHaneHHs 3akoHodaBcTBa Yy cdepi
3axXUCTY KPUTUYHOI iHPPACTPYKTYpU Ha niacTtasi HOpM i cTaHadapTiB
HATO, a Takox NonoXeHb PiYHMX HaLioHanbLHUX Nporpam nig, erigoto
Kowmicii YkpaiHa—HATO.

Cepen neplioyeproBmx 3aBAaHb BM3HAYEHO PO3POOGMEHHSA Ta
NPUAHATTA 3aKOHOOaBYMX Ta IHWMX HOPMATUBHO-NMPABOBUX aKTiB
3 NUTaHb (PYHKUIOHYBAHHA AepXXaBHOI CUCTEMU 3aXUCTY KPUTUYHOI
iHbpacTpyKkTYypH, nepenbavyeHHs opraHy, BignoBiganbHoOro
3a KOOpAMHAaLi0 JiSNbHOCTI i3 3aXMCTY KPUTUYHOT iHGpacTpyKTypu B
MUPHUIA Yac Ta B yMOBax 0CobnNmMBOro nepiogy.
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Wnaxamn Ta cnocobamu po3B’si3aHHS MNpoOfieM BU3HAHO
CTBOPEHHS HOPMATUBHO-NPaBOBOi 0asnM 3 nuWTaHb opradisadii
OiSANTbHOCTI JepXaBHMX OpraHiB i cy0’eKTiB rocrnofaptoBaHHs y cgepi
3aXUCTY KPUTUYHOI IHPPACTPYKTYpU.

KomnnekcHe BU3Ha4YeHHSA npaBoBoi 6a3un AisnbHOCTI AepXXaBHUX
opraHiB i cyb’ekTiB rocnogaploBaHHA Yy cdepi 3axuCTy KPUTUYHOI
iHbpacTpykTypu nonsrae B po3pobrneHHi Ta MpurAHATTI 3akoHy
YkpaiHu «[1po KpUTUYHY iHpacTpyKTypy Ta 1i 3axuct» [1].

HuHi TpuBae poboTa 3 po3pobneHHs LbOro 3akOHOMPOEKTY, A0
AKOI 3arnyyeHo LMpOKe Komno cyB’ekTiB, sKi MalTb HanpaulBaTu
opraHisauiiHi, HopMaTUBHO-NPAaBOBI, IHXEeHePHO-TEXHIYHI, HayKoBi 1
iHWi MONOXeHHs Ta npono3uuii, WO CTBOPATbL NiArpyHTa Ang
PO3B’sI3aHHA HaranbHUX Npobnem opmMyBaHHSI MOHATTS KPUTUYHOT
iHPPaCTPYKTYpH; BU3HAYEHHS OO’EKTIB KPUTUYHOI iHPACTPYKTypW,
3arpo3  ansg ix QyHKUiOHYBaHHS, HeobXigHMX 3axogiB  Ans
3abe3neyvYeHHss HOpMarnbHOro PYHKLIOHYBAHHSA Ta iHLIMX NPOOIEMHNX
nutaHb. Tak, 3a iHdopmauieo HauioHanbHOro 6aHKy YkpaiHu,
CTBOPEHO MiXBIAOMYY pobouy rpyny WoAO0 AepXaBHOI cuctemu
3axucTy 06’eKTiB i chep KPUTUYHOI iHppacTpyKTypu y hiHaHCOBOMY
CeKkTopi, A0 4dKoi BBIMWNM npeacTaBHUKM HauioHanbHoro 6aHky
YkpaiHn, HauioHanbHOI KOMICii i3 LiHHMX nanepiB Ta ¢OHOOBOro
pYHKY, HaLioHanbHOI KOMICIT, Lo 34iMCHI0E AepXXaBHe perynoBaHHs y
cdepi puHKIB iHaHCOBMX nocnyr, a Takox Cnyxbu ©0e3neku
Ykpaihm [7]. Poboyi rpynm ©Oyno cTtBopeHo B  MiHicTepcTBi
€KOHOMIYHOro po3BuUTKY | Toprieni  YkpaiHu [8]; [pesngis
HauioHanbHOi akagemii Meau4HMX Hayk YKpaiHM nocTaHoBuMa
CTBOPUTM eKCnepTHY rpyny 3 4ucna daxiBuis akagemii Ta
cniBpobiTHMKIB  [ONOBHOrO  ynpaeriHHA  KOHTPPO3BiAyBanbHOMo
3axuCTy iHTepeciB aepxaBu y cdepi ekoHoMiuHOI 6e3nekn Crnyxou
besnekn YkpaiHn. Hezabapom MikBigomMya rpyna mae BU3HAQUUTU
nepenik ob’ekTiB i cdep KPUTUYHOI iHPPACTPYKTYpU B MeEOUYHIN
ccbepi, HasBHMX 3arpo3 And iX PyHKLIOHYBaHHS, a TakoX HeObXiaHNX
3axopniB, CNPAMOBAHMX Ha OpraHi3auito iXHbOI cTanoi gisnbHocTi [9];
npu  MiHicTepcTBi  couianbHOI  MNOMITUKM  YKpaiHM  CTBOPEHO
MiKBigOMYy pobodvy rpyny ans BMU3HAYEHHS nepeniky OO0’exTiB
KPUTUYHOI iHGPacTPyKTYpu B couianbHin cdepi, HasBHUX 3arpo3 gn4d
X OYHKLiOHYBaHHS, a TaKOX HeOoOXigHMX 3axopniB, CNpPsiIMOBaHUX Ha
opraHisauito ixHboi cTanoi gisneHocTi [10]; 3 MeTolo 3abe3neyveHHs
Kibepbe3nekn Ta 3axuCTy KpUTUYHOI iHpacTpykTypn MiHicTepcTBO
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iHppacTpykTypn YKkpaiHm cTBOopuno [lepxaBHe nNignpueEMCTBO
«UeHTp cuctem ©Oesnekm Ta iHopMaTmsauii»; Mawmke BCi
iIHPpPacTpyKTypHi  00’ekTU, SKi  3HAXOAATbCS Yy  BIIACHOCTI  umn
BMKOPWCTaHHI nigBigomMumx MiHicTepcTBY MigNpUEMCTB, CnyX0 i
BIJOMCTB, MOXHa BigHECTU OO0 OB’eKTIB KPUTUYHOI iHGPACTPYKTYypW,
Tomy MiHictepctBo Bignosigae 3a crtane Ta 6esnepebiHe
dyHKUiOHYBaHHA  umMx nignpuwemctB. Lle nignpuemctBo 6yae
34IMCHIOBATM KOOpAMHAUiD Ta peanisauilo Monituku, siky dopmye
MiHicTepcTBO Yy cdhepi 3aXUCTY KPUTUYHOT IHPPaCTPYKTYpU (MOXKEXKHO-
TEXHOoreHHa 6ea3neka, ¢isndyHa oxopoHa W ob6opoHa o0O’ekTiB
KPUTWYHOI iHbpacTpykTypu Ta kibep3axucT) [11] Towo.

Takui nigxig 3a6e3neynTb KOMMIIEKCHE PO3YMIHHS Ta (hOPMYBaHHS
€AVHOI OepXaBHOI CUCTEMM 3aXUCTY KPUTUYHOT iHGDPaCTPYKTYpH.

BucHoBku. OTxe, cyyacHa Mofenb agMiHiCTpaTUBHO-
NpPaBOBOro perynoBaHHA 3axXUCTy KPUTUYHOI iHpacTpykTypu mae
'PYHTYBaTUCA Ha HOpMaTMBHIN 0asi, nporpaMHoO-cTpaTeriYHmX
JOKyMeHTax, HanpalbOBaHOMY [OCBiAi Ta Hawmkpalux npuknagax
NPaBOBOr0 PErynioBaHHA aHanoriYHMX [HCTUTYTIB Yy 3apybikHUX
KpaiHax. BignoBigHi nonoxeHHs maloTb OyTW BM3HAYeHi 9K OCHOBa
ana  cQopmyBaHHA HOBMX nigxoAiB y cdpepi aamiHicTpaTtuBHO-
NpaBoOBOr0 pPeryrioBaHHs 3axXUCTy KPUTUYHOI iHpacTpykTypu B
cydacHin YkpaiHi. 3Baxawuum Ha iHTerpanbHiCTb aHanizoBaHoi
npobnemu, HeOOXiAHO TaKOX BMBYATK pi3HOranyseBi AOCNIMXKEHHS 3
OKPECIIEHOI TEMATUKU, MOJTOXKEHHSA SKUX MOXYTb BYyTK BMKOpUCTaHi B
HOPMAaTUBHI | TEOPETUYHIN poboTi.
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The Critical Infrastructure as an Object of Administrative
and Legal Regulation

Integration into the concept of critical infrastructure of systems,
objects and resources critical to society and the state emphasizes
the importance and importance of ensuring their protection, which
involves the formation of a single, independent direction of
administrative-legal regulation.

Despite the fact that there are currently a number of regulations
on the protection of critical systems, facilities and resources, there is
no single protection mechanism that in practice leads to
inconsistencies between the actors involved in such protection, the
untimely response to threats to the neutralization of which requires
multidisciplinary consolidation of resources, inefficient, unsystematic
use of forces and means, etc.

The modern model of the administrative-legal regulation of the
protection of critical infrastructure should be constructed taking into
account and based on the normative base, program-strategic
documents, experience gained and best examples of legal regulation
of similar institutes in foreign countries. The relevant provisions
should be defined as the basis for developing new approaches in the
field of administrative and legal regulation of the protection of critical
infrastructure in modern Ukraine. Considering the integral nature of
the problem, it is also necessary to study multidisciplinary studies on
relevant topics, some of which can be used in normative and
theoretical work.

Keywords: administrative-legal regulation; critical infrastructure;
protection; regulations; critical infrastructure objects.

189



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akademii 6HympilHix cripag

YOK 343.147

CmapeHbkuti O. C. — kaHanaaTt opuanvHux
HayKk, acucteHT kadeopu npasocyaad
OPUANYHOIO dakynbTeTy Kuiscbkoro
HallioHanbHOro yHiBepcuteTy iMmeHi Tapaca
LesyeHka, M. Kuis

O6wyK Sk 3acib6 oTpMMaHHA AoKa3iB

Yy KpMMiHanbHOMY NpPoOBaAXeHHi:

oKpeMi HoBenu YnMHHoro KpumiHanbHoro
npouecyanbHOro kogekcy YkpaiHum

BuceimneHo  ocHoeHi  3akoHOoOag4i  Hogenu  YUHHO20  KpumiHaribHO20
npoyecyanbHo20 KoOekcy YkpaiHu wodo mpoyecyansHo20 MopsadKy OmpuMaHHs
Ookasie WisixoM rposedeHHs1 0bWYKy 8 KpUMIHarnbHOMY rpo8adxeHHi, 3arnposadXeHi
y 383Ky 3 npulHammsm 3akoHy YkpaiHu «[lpo 6HeceHHs 3MiH 00 OesKux
3aKkoHoOasyux akmie w000 3abe3rneyeHHs1 OOMPUMAaHHS [pas  y4YacCHUKie
KpUMIHanbHO20 rpoeadxeHHs ma iHWuUxX 0cib npasooXopOHHUMU opeaHamu fid Yac
30iticHeHHs1 docydosozo po3cnidysaHHs1» 6i0 16 mucmonada 2017 poky Ne 2213-VIII.
BuokpemiieHo ix Hedoriku, 3anporoHO8aHO WIsIXU OnmuMi3auii MofoxeHb YUHHO20
3aKkoHoO0ascmea wjo0o 3abe3rieyeHHs egeKmuUeHOCMI 3acmocy8aHHsi ObWYyKy sK
3acoby ompuMaHHsi 00Ka3ig y KpUMIHarnbHOMY Mpo8adKeHHI.

Ob6rpyHmosaHo, wo ronoxeHHs1 4. 3 cm. 236 KIK YkpaiHu nompi6HO ymoyHumu,
suknaswu 6 makili pedakuii: «Cnidyuli, npoKypop He Mae rpasa 3abopoHumu
yyJacHukam obuyKy Kopucmysamucs rpagogor JornoMo20k0 3axucHuka, absokama abo
npedcmasHuka. Cnidyuli, rpoKypop 30608’a3aHuli AorMnycmumu mako2o 3axUCHUKa,
adsokama abo npedcmasHuka 0o 0bwyKy Ha byOb-sKkoMy emarii (io20 rpPo8edeHHs».

Obosg’siskose ¢pikcysaHHs1 nopsidKy nposedeHHs1 obwyKy 3a doromoeoro aydio-
ma eifeo3anucy cnid nowupumu U Ha eunadKu rposedeHHs obwyky 6e3 yxeanu
cnid4yoeo cyddi 8 nopsidky, nepedbayeHomy 4. 3 cm. 233 KTIK YkpaiHu.

ApeymeHmosaHo, wo aydio- 4u gideo3anuc rnposedeHHs 0OWYKY He € MesHUM
sudom 0okKasie y KpumiHambHOMY rfpogadKeHHi (OOKYMEHMOM), OCKIflbKU HE MOxe
Mamu camMocmiliHo20 rfpouecyanbHo20 3HayeHHs 6e3 8i0nogidHo20 MPOMOKoIy
obwyky, a € do0amkoMm 00 Uboe2o npomokony. Jluwe 8 Hepo3pusHili EOHOCMI 8OHU
cmaHo8uUmMuUMymb 3micm 0oKa3y 8 KpUMIHarIbHOMY 1p08adXXeHH.

HosedeHo, w0 ecmaHosneHHsi abo crnpocmysaHHs1 hakmy HeOonyueHHs
3axucHuka 4u aldeokama 0o y4yacmi 8 rpoeedeHHi OOWyKy xumnaa 4Yu [HWOo20
805100iHHA ocobu, Micyesocmi 4yu ocobu Mmae 6ymu roknadeHo Ha CIMOPOHU
KpUMiHanIbHO20 rposadxeHHs, adsokama ma mnomepnino2o nid 4yac 30ilCHEHHS
docydoegoezo po3cnidysaHHs1 abo cyd08020 po3ansidy.

KniouoBi cnoBa: o0O6LyK; 3axuMCHWK; [OKa3yBaHHS; CYO'eKT [oKa3yBaHHS;
3maranbHicTb.

© CrapeHbkuii O. C., 2018
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MocTtaHoBKa npo6nemu. [1na BOOCKOHANEHHS NpoLecyanbHOro
nopsaky MpPOBEAEHHS OOLWYKIB Yy KPUMIHANbHMX MPOBAMKEHHSX |
NigBULLEHHS  edEKTMBHOCTI  BUKOPUCTAHHA 1X  pe3ynbTaTtiB Y
KpUMIHaNMbHOMY  MpoLecyanbHOMY — [AOKa3yBaHHIi  3akoHO4aBeLb
npunHaB  3akoH YkpaiHu «[lpo BHeCeHHA 3MiH [0 [OesKux
3aKOHO4ABYMX akTiB LWOA0 3abe3neyeHHd [OTPUMaHHA npas
YYaCHMKIB  KPUMIHAnNbHOro  MPOBAPKEHHA Ta  iHWKUx  OcCib
NPaBOOXOPOHHUMUW OpraHamu nig 4Yac 34iMCHEHHSI [J0CYLOOBOro
poscnigyBaHHa» Big 16 nuctonaga 2017 poky Ne 2213-VIII[1],
MOMNOXeEHHS IKoro Habpanu YHHOCTI 7 rpyaHsa 2017 poky, KpiM HOpM
OO0 3aCTOCYBaHHSA Mifg, Yac CyqoBOro po3rnsagy TeXHIYHUX 3acobis
Bigeo3anucy, €ki HabupatoTb UMHHOCTI 3 1 ciyHa 2019 poky.
BinbwicTe BITYN3HAHUX NPaBHUKIB [OCUTb MO3UTUBHO OLHMAN
MONMOXEHHS LUbOro 3akoHy, 3asHadawuu, LWo: BiH CNpusTUme
3abe3neyvyeHH0 MpaB YYaCHWUKIB KPMMIHANbHOrO NPOBa[XeHHS Ha
[ocyooBOMY po3achnigyBaHHi [2]; BHeceHi 3MiHM o KpumiHanbHoro
npouecyansHoro kogekcy (KIMK) YkpaiHu nocunioloTb KOHTPOmb 3a
OTPUMaHHAM [03BONY Ta MNpoBefeHHAM o6wyky [3]; npuriHABLIK
3MiHW [0 3aKOHY, SKi NoCuMnuMnM BUMOMM [0 MOPSAKY OTPUMaHHS
[03BOIy Ta NpoBeAeHHs1 06LIYKY, 3aKOHOA4aBeLb BU3HAB, L0 NpaBoM
Ha npoBefeHHs OO6LUYyKy NpaBOOXOPOHLi 3noBxuBaTb [4], ToLwo.
BogHoyac pesynbTaTM CMCTEMHOrO aHanisy nosnoXeHb LbOoro
3aKOHOAABYOro akTa AalTb MiACTaBu AN BMCHOBKY, LLO OKpeMi 3
HUX € HeOOCKOHanMMuM W TakuMu, WO He 3abe3neyarb HamnexHi
rapaHTii OTpMMaHHs [oKasiB LUMIAXOM TMPOBEAEHHS OOLWyKy B
KpUMiHaNbLHOMY MPOBa[XeHHi, a TakoX eqeKTMBHICTb peanisauii
3acagu  3maranbHOCTi B KpUMMiHanmbHOMYy  MpouecyasnibHOMY
JOoKa3yBaHHi. 3 ornggy Ha 3asHayeHe, y Mexax Uuiel cratti mu
cnpobyemMo BUCBITNIUTU OCHOBHI 3aKOHO4ABYI HOBENW YMHHOIO
KIMK YkpaiHu wono npouecyansHOro nopsaky OoTpUMaHHs [LOKasiB
LWNSXOM NpoBeAeHHs OOLyKy B KpUMIHANbHOMY MNPOBa[XeHHi,
3anpoBaXkeHi Yy 3B’A3Ky 3 npunHatTam 3akoHy Ykpainu «[po
BHECEHHS 3MiH [0 OesKMX 3aKOHOOAaBYMX akTiB LLoAo 3abe3neyveHHsd
OOTPUMaHHS NpaB Y4aCHUKIB KPUMIHANbHOroO NPOBaAXKEHHS Ta iHLWMX
0Ci6 NPaBOOXOPOHHUMW OpraHamu Mig Yac 34iIMCHEHHS OOCYAOBOro
po3cnigyBaHHa» Big 16 nuctonaga 2017 poky Ne 2213-VII,
BU3HAUMTU TX HEOOMNiKM Ta 3anpornoHyBaTW LWAAXM ONTUMiI3auil
nonoxeHb YMHHOro KK YkpaiHm B LbOMY acnekTi.
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AHanisoBaHuin 3aKOHOL4ABYUN aKT BHIC HWM3KY 3MiH i JOMOBHEHb
no ct. 87, 104, 107, 236 KITK YKpaiHu, NoB’si3aHUX i3 MOXITMBICTHO
BMKOPUCTAHHSA pes3ynbTaTiB o0Lwyky B KpUMiHaNbHOMY
npouecyanbHOMY [foka3yBaHHi. Hanpuknag, gpyre peyeHHa u. 1
cT. 236 KIMNK YkpaiHn BuknageHo B Takin pepakuii: «[Ons ydyacti B
npoBefeHHi oblWwyky Moxe OyTM 3anpoleHur  noTepninuin,
nigo3ploBaHWM, 3aXMCHUK, NPEeACTaBHUK, aABoOKaT Ta iHLWIi yYaCHUKM
KpMMiHaNbLHOro  npoBafXeHHs1». TOOTO  3akoHoAaBeUb  Ans
BAOCKOHaNeHHs npouecyansHOro nopsaky npoBaXeHHst OBLLyKy
uinkoMm oBrpyHTOBaHO 3acTocoBye AudbepeHLuinoBaHuMn niaxia Ang
pPO3MEXYyBaHHSI MpoLecyanbHUX CTaTyCiB 3axMCHWKa W agBokaTta.
BogHoyac pani HagBHa nMeBHa arnoriyHiCTb Yy  BUCIIOBIIEHUX
3aKkoHoAaBLeM nporno3unuisx. 3okpema, 4.3 cT. 236 KK YkpaiHu
nicnst 4pyroro pe4YeHHs AOMOBHEHO HOBUM PEYEHHSAM TaKoro 3MicCTy:
«Ocoba, y XuUTni 4M iHWOMY BOSOAIHHI AKOI MPOBOAUTBLCA OOLUYK,
Ma€e npaBO KOPUCTYBATMUCS MNPaBOBOK [OMOMOIrOK afBoKata Ha
Oyab-aKin cTail npoBeAeHHs obLyKy». Y LbOMY MOMOXEHHI BXe
NOeTbCH BMKINIOYHO Npo NpaBo afBokaTa bpaTtu yyacTb Y NpOBEeAEHHI
obLwyky Ha 6yab-siki noro cragii. 3axucHuk, 3 ornagy Ha 6yksanbHe
TAyMadeHHs1 MOMoXeHb Uiel HOpMW, UMM NpaBOM He HafineHun.
lMocTae pusMK MOXNUBUX 3MNOBXMBaHb 3 OOKYy BMOBHOBaXeHMX
Ccyb’eKkTiB CTOPOHM OOBWHYBAYeHHs, agXe cCcniguuin (OeTekTus),
MpPOKypop, iHwa cnyxboBa ocoba, KOPUCTYHUUCbL HELOCKOHAIICTHO
NonoXeHb BIiAMOBIOHOT HOPMW, HE AOMYCKAaTUMYTb 3aXUCHWKIB [0
y4yacTi B MNPOBEAEHHI OOWyKy >UTna Yu (HWOro BONOAiIHHSA
nigo3ptoBaHux ocib ans 3abeaneyeHHs 3axMCTy iXHiX npae, cBobog i
3aKOHHMX iHTepeciB.

Y 3B’A3Ky i3 UMMM CaMUMMK MPUYMHaMN B 3aXUCHUKIB BUHUKHYTb
MeBHiI TPyOHOLLi OO0 3aCTOCYBaHHA B MPAKTUYHIN AiSnbHOCTI nig
yac npoBefieHHs 06LyKy nonoxeHb ab3. 3 4. 1 ct. 107 KIK YkpaiHu,
SKMM CTOPOHI 3aXMCTy HagaHo npaso 6e3nepeLlkoaHoro ikCyBaHHS
nposefeHHa 0OWyky 3a Jgonomorow Bigeosanucy. Xouda Ui
HOBOBBEAEHHSA CnpsiMoBaHi Ha 3abe3neyvyeHHs NapUTETHOCTI CTOPiH
nig 4ac npoBefeHHs OOLyKy, MpoTe, SKWO 3axXUCHMK YHacnigok
HegockoHanocTi 4. 3 cT. 236 KIK YkpaiHm He Oyge ponylieHwi
cniguMm (OeTeKTMBOM), MPOKYPOPOM, iHLLUOK CIYy>00BOK 0C0b00 40
npoBefeHHs oOWyKy, BiH He 3MOXe peanidyBatM HagaHe WNomy
NpaBo Ha OTpPMMaHHA [OKasiB  LIsAXoM ©OesnepeLukogHoro
dikcyBaHHS NpoBeaeHHS 0OLLYKY 3a JONOMOrOH Bigeo3anucy.
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Came TOMYy nonoxeHHst 4. 3 cT. 236 KIMK YkpaiHu noTpidbHO
YTOYHMTW, BUKIABLUM MOrO B Taki pedakuii: «Cniguvn, npoKypop He
Mae npaBa 3abOPOHUTM y4acHUKaM OOLLYKY KOPUCTYBaTUCS NPaBOBOIO
JOMOMOroK  3axucHuKa, agBokata abo npeacTaBHUKa. Criguni,
npokypop 3060B’si3aHWMIA AONYCTUTWU Takoro 3axuUcHWKa, agsokata abo
npeacraBHMKa 00 06LWYKY Ha 6yab-KOMY eTani Moro NpOBEAEHHS».

OuiHtotoum Hosenn 4. 1 c1. 107 KIK YkpaiHu: 1) BUKOHaHHA
yxBanu cnigyoro cygdi, cyoy npo npoBedeHHs obwyky B
oboB’a3koBOMYy nopsaaky ikCyloTb 3a [AONOMOrol  3BYKO- Ta
Bigeo3anucyBanbHMX TEXHIYHUX 3acobis (ab3. 2); 2) HagaHe npaBo
CTOPOHI 3axucTy besnepelukogHo cikcyBaTy NpoBeaeHHS 0bLWYKy 3a
gonomorow  Bigeosanucy (ab3. 3), — cnig 3asHauuMTh, Wo iX
yrnpoBamkeHHsA Ao YmnHHoro KIK YkpaiHm 3abe3neunTb MOXIMBICTb
CTOPOHaM KpPUMIHANMbHOMO MNPOBAXXEHHS Ta Cyay nepeBiputy
3aKOHHICTb W OOrpyHTOBaHICTb MNpPOBEOEHHA OOLWYyKy, a TakoX
NigBULLNTL €gEKTUBHICTb BUKOPUCTAHHSI pe3ynbraTiB oblyKy B
KpMMiHanNLHOMY npoLecyansHOMY [oKa3yBaHHi. [Mo3uTuBHUM € Te,
Lo 3akoHodaBelb Yy LbOMYy 3akoHi, Ha BigMiHy Bia pepakuii 4. 10
cT. 236 KIK YkpaiHn 3akoHy YkpaiHu «[1po BHeceHHs 3MiH [0
locnogapcbkoro npouecyansHoro kogekcy YkpaiHu, LmBineHoro
npouecyanbHoro kogekcy YkpaiHu, Kogekcy aamiHicTpaTMBHOMO
CyOO4YMHCTBA YKpaiHM Ta iHLWIMX 3aKOHOAAaBYMX akTiB» Bif 3 KOBTHSA
2017 poky Ne 2147-VIlI [5], dopmyniowo4n npasBuna BUKOHAHHS
yxXBanu crnigyoro cypgi, cyay npo npoBeneHHs oOLWyKy, BUKNaB ix y
3aranbHOMY BUIMIAAi, HE OOMEXYUNCh NOCUMAHHAM Nne Ha obLWyK
XUTNA 4Yn iHWOro BOMOAiIHHA 0cobn. TOOTO MOXHa AiNTU BUCHOBKY,
wo npaeBuna, nepenbadeHi ab6s3. 2, 3 4. 1 ct. 107 KIIK YkpaiHu,
MOLUMPIOITECHA Ha 3aCTOCYBaHHS BCiX BMAIB 00LyKy (0BLIyK XnTna
YK iHWOro BOMOAIHHA ocobu, obLyk micueBocTi, obLyk ocobu) sk
3acobiB OTPUMaHHSA JOKa3iB Y KpUMiHANbEHOMY NPOBAMXKEHHI.

Pepakuis BignoBigHWX NonoxeHb NoTpebye CyTTEBUX YTOYHEHD.
Bumora wono oboB’sa3koBoi dhikcauii nepebiry npoBeaeHHst obLLyKy
KUTMa YW iHWOro BOJIOAIHHA 0COoOM He noWuprETbCA B pasi
NPOBEAEHHS CrigYMM (OEeTEKTUBOM), NPOKYPOPOM OBLLYKY XUTMa un
iHWoOro BorofiHHS ocobu 6e3 yxBanu crigyoro cyani B nopsiaky,
nepepbaveHomy c1. 233 KIK VYkpaiHn. Tomy Ha npaktuui
BMHMKATUMYTb CUTYyaLii, 3a sIKMX YMNOBHOBaXXEHi CYO’€KTU CTOPOHMU
0OBUHYBaYeHHSA OS99 YHUKHEHHS1 000B’A3koBOI hbikcauii nepebiry
NpOBEeAEHHA OOLWYKY >KUTNa YW iHWOro BOJSOAIHHA  0Ocob6u
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npoBoaMTUMYTb Moro 6e3 yxBanu crnigyoro cyaai B Nopsiaky,
nepepbaveHomy 4. 3 cr. 233 KIK YkpaiHu. Y 3B’A3Ky i3 UMM,
HemoXxnmBo  Gyge HanexHo nepeBipuTM  3aKOHHICTb 1
0Or'pyHTOBAHICTb MPOBEAEHHSA OOLUYKY XXWUTMAa YM iHWOro BONOAiIHHS
ocobu, npaBOMIpHICTb 0OMexeHHsi npaB, cBoGOA4 | 3aKOHHUX
iHTepeciB 0cCib, Yy XXWTi YM iHLLOMY BOMNOAIHHI AKMX MPOBOAATb OBLLYK,
a TakoX AONYCTUMICTb i HamneXHiCTb OTpUMaHuX [okasiB yHacnigok
npoBaKeHHA BiANOBIAHOT cnigyoi (po3wykoBoi) Aii. Ha Haw nornsaa,
oboB’A3KkoBe  (pikCyBaHHS NOpsAKYy MNpoBedeHHA obwyky 3a
JOMOMOrol ayfio- Ta Bigeosanucy BapTO MOLUMPUTU 1 Ha BUNAOKK
npoBefeHHs obwyky 6e3 yxBanu cnigyoro cygdi B MOPSIAKY,
nepeabayeHomy 4. 3 cT. 233 KIK YkpaiHu.

Mo-gpyre, notpebye yTOYHEHHS BUKOPUCTAHE 3aKOHOAABLEM
CINOBOCIOJSTYYEHHS «3BYKO- Ta BigeosanucyBasribHUX TEXHIYHUX
3aco0iB», OCKiNbKM Take (hOPMYIOBaHHS He BiAMOBIiga€ MOHATINHO-
KaTeropianbHOMY anapaTty YMHHOro KpUMiHaNbHOro npouecyasnbHOro
3akoHogaBcTBa YkpaiHu. 3acobu cikcauii € gopgatkamm Oo
npoToKony npouecyansHux pAin. BopgHoyac nonoxeHHsa cr1. 105
KIMK YkpaiHu, sika BnacHe 1M mMae HasBy «[ogaTku OO MPOTOKONiBY»,
cepepn nepeniky Takux AoAaTkiB MICTUTb «ayfio- Ta Bigeosanuc
npouecyanbHoi fii», a He «3BYyKO- Ta Bigeo3anuncyBarnbHi TEXHiYHi
3acobu». B iHwmx ctattax unHHoro KMK Ykpaiuu (4. 5 ¢T. 224; a63. 2
4. 11 cT1. 232; 4. 1 cT. 256; 4. 1 cT. 270) 3aKOHOAABELD YKMBAE came
TEPMIH «aygdio- Ta Bigeo3anucy. Y 3B’A3KY i3 MM MOJNTOXEHHSA ab3. 2
4. 1 cT1. 107 KIK Ykpainm notpidHo y3roanty 3i cT. 105 KIMK YkpaiHw.
Ha uin nigctaBi noTpebye yTOUHEHHS neplle peuveHHs ab3. 3 4. 2
cT. 104 KIMK YkpaiHn «3anuc, 30iNCHeHWn 3a [OMOMOroK 3BYKO- Ta
Bileo3anucyBanbHUX TEXHIYHUX 3acobiB nig Yyac nNpoBefeHHsA chiguum,
NPOKYpOPOM OBLLIYKY, € HEBIO EMHUM OOAATKOM 40 NPOTOKOMNY».

[Mo-TpeTe, HeQOCKOHANUM € 1 NonoXeHHs a63. 3 4. 1 c1. 107
KMK  Ykpainuy, agxe 3aKkoHodaBseLb Haginue npasom
Be3nepeLukoaHOro ikCcyBaHHS NpoBefeHHSA OOLIYyKYy 3a JOMOMOro
Bigeosanucy nuwe  CTOPOHY  3axMCTy —  Migo3pHoBaHOro,
00BUHYBa4eHoro (NigcygHoro), 3acyaKeHoro, BunpaBgaHoro, ocoby,
CTOCOBHO $KOI nepenbadeHO 3acTOCyBaHHSA MPUMYCOBMX 3axofiB
MEOMYHOro YN BMXOBHOIO XapakTepy abo BMpiIlLlyBanocsl MUTaHHS
NpoO X 3aCTOCYBaHHS, IXHiIX 3aXMCHUKIB i 3aKOHHMX NpPeaCTaBHUKIB.
BogHouyac agBokaT, SKMWA  34INCHIOE MpPeAcTaBHUUTBO MpaB Ta
iHTepeciB cBigka, NOTepninoro uYm ocobwn, sika wWe He Habyna
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npouecyanbHOro craTycy BIiAMOBIOHOMO Yy4YaCHWKa KpUMiIHANbHOMo
NPOBaKEHHS, TakMM NpaBOM He HagineHwun. 3akoH YkpaiHu «[1po
BHECEHHS 3MiH [0 OesKMX 3aKOHOAAaB4MX aKTiB LWoao 3abesneyeHHs
OOTPUMaHHS NpaB Y4aCHUKIB KPUMIHANbHOro NPOBaAXKEHHS Ta iHLWMX
OCi6 NPaBOOXOPOHHUMU OpraHamu nig Yac 34iIMCHEHHS OOCYAO0BOro
po3scnigyBaHHa» Bia 16 nuctonaga 2017 poky Ne 2213-VIII Hapas
BignoBigHUM cy6’ekTaM NpaBo KOPUCTYBATUCS NPABOBOK JOMNOMOIO
afaBokaTta Ha byab-akin ctagii npoBefeHHA obwyky (4. 3 cT. 236
KIMK Ykpainu). Takmm 4nHOM, MiXK MOMNOXEHHSMU LIMX 3aKOHIB HasiBHa
npaBoBa KoOMi3is, WO MOXe HeratTMBHO MO3HAYUTUCA  Ha
e(eKTUBHOCTI  3QINCHEHHS  JoKadyBaHHA B KpUMMiHanbHOMY
NMPOBaXXEHHI, a TakoX 3abe3neyvyeHHs HaneXxHoro npeacraBHULTBA
a[BOKaTOM Mpae i 3aKOHHUX IHTEPECIB CBigKa, NOTEPMINOro 4YmM ocoow,
sika Wwe He Habyna npouecyanbHOro crtaTycy BigMoOBIOHOMO y4acHWKa
KPpUMIHaNbLHOro npoBampKeHHs. Taky Mo3uuito NoginawTs W iHWi
OOCNIAHVKN, CTBEPOKYIOUMN, WO Ha nigcTasi nonioxeHHsa 4. 1 cT. 107
KMK YkpaiHn apBokaT, iKW He € 3aXUCHWKOM, yXXe He Mae npasa
Be3nepeLukoaHOro ikCyBaHHS NpoBefeHHSA OOLIYyKYy 3a JOMOMOro
Bigeosanucy. 3asHauyeHe € OoOMexXeHHAM npodecinHux npas
anBokaTta, agxe n. 8 cr. 20 3akoHy YkpaiHu «[lpo agBokaTypy Ta
afBOKaTCbKy AiANbHICTb» nepenbayae, Wo nig 4ac 3aiCHEeHHs
a[lBOKaTCbKOI AiANbHOCTI aABokaT Mae NpaBO BUYMHATM Byab-siki A,
He 3abOpOHEeHi 3aKoHOM, MpaBuNlaMuM a[BOKATCbKOI €TUMKM Ta
JOroBOPOM MpPO HadaHHA MpaBOBOI AOMOMOrM, HeobxigHi ans
HaneXHOro BUKOHAHHS JOroBOPY MPO HadaHHS NpaBoOBOi 4OMOMOrM,
30KpemMa 3acTOCOBYBaTU TEeXHiYHi 3acobu ans  KonitoBaHHS
MaTtepianis cnpaBuW, Yy KW agBokaT  30IACHIOE  3aXWUCT,
npeacTaBHMUTBO abo Hagae iHWi BMAWM MpaBoOBOI  JOMOMOrU,
dikcyBaTn npouecyanbHi Ail, y skux BiH Bepe yyacTb, a TaKoOX
nepebir cygoBoro 3acijaHHA B nopsaky, nepepbavyeHomy
3aKOHOM [6]; He KOXeH y4acHWK OOLuyKy OTpumaB MpaBO Ha KOro
dikcauito. Take nNpaBo MaTtMMe nulle CTOPOHa 3axuCTy, 30Kkpema
ocoba, ki nosigoMneHo npo nigospy, Ta 1 agBokaT. OCKinbku
o0Wykn — Ue nepeBaxHO TMEepLIoYEeproBi 3axoAu nig 4ac
po3cnigyBaHHA MpPOBafXeHHs, Yy SKOMY Ha paHHIX cTagigx npo
nigo3py He noBiAOMNATb, TO afBoKaTU MNPOCTO He 3MOXYTb
dikcyBaTu Lo npoueaypy. BoHn 6yayTe BMKITOYHO NpeAcTaBHMKAMMU
ocobw, y sikoi MpoBOAATL OOLUYK, @ HEe 3axXMCHMKaMK Migo3proBaHOro
i, BiANOBIgHO, HE CTOPOHOI 3axucTty [3].

195



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Ha Haw norngag, anga 3abeaneyeHHs edeKTMBHOCTI OTPUMaHHS
OoKasiB  LWNAXOM  MpOBEAeHHs  OOWyky B KpuMMiHarbHOMY
nNpoBafpKeHHi, a TakoX peanisaudil 3acagu  3marasibHOCTI
B KpMMiHanmbHOMYy  MpouecyanbHOMY  [OKa3yBaHHi  MpaBOM
Be3nepeLukoaHOro ikCyBaHHS NpoBefeHHSA OOLIYyKYy 3a JOMOMOro
Bigeosanucy noTpibHo 6yno 6 HagiNUTK He NuLle CTOPOHY 3axMCTy, a
M agBoKaTa i moTepninoro.

[BomicsiyHa npakTuka 3acTocyBaHHS NornoxeHb abs. 3 4. 1 ct. 107
KIMK Ykpainu 3acsiguuna, wo cnigyi, Npokypopu He B YCiX BuNagkax
Ha[alTb MOXMMBICTb 3axMCcHUKaM 6e3nepelukogHo doikcyBaTu nepebir
npoBefeHHs OOLYKy 3a A0MnoMorow Bigeosanucy. [MeBHi TpyaHOLL
TaKOX MOCTAKTh i Mif Yac JONYYEHHS BiANOBIOHNX TEXHIYHMX 3ac00iB A0
MaTepianiB KpuMMIiHanbHOro MPOBaMKEHHA $K [OOKa3iB Yy BuUnNagky
BCTAHOBJIEHHS 3aXMCHVKaMU NOpYLUEHb Y AiSX CMig4oro, NpoKypopa 4m
iHLOT cry>x60BOT 0COOK, sika MPOBOANTL OBLLIYK.

HepockoHanum BMAaeTbes | gpyre peveHHs abs. 3 4u. 2 cr. 104
KMK VYkpaiHu, y dkomy nepegbadeHo, wo pAii Ta o6GCTaBUHM
npoBefeHHA obLWyKy, He 3acpikcoBaHi B 3anuci, He MOXyTb OyTu
BHECEHi [0 npoTokony OBLWyKy Ta BUKOPWUCTaHi $K [okas Y
KpUMiHansLHOMY NPOoBagXKEHHI. Mopinawoun TBEPKEHHS
O. 10. TatapoBa, SIkui UiNkOM OBIpYHTOBaHO 3a3Hayae, WO Taka
BMMOra yHeMoXxnueuTb 6yAb-Aki npoBokauii Ta danbcudikauii 3
OOKy BCiX y4yacHukiB 00OwWyky [2], BBaxaemo, WO LA HoBena
cynepeuntb NpPaBOBi  CYTHOCTI [OKa3iB Yy  KpUMiHaNbHOMY
nNpoBapKeHHi, agxe 3MiCTOM f[okasiB, BignosigHo o0 4. 1 cT. 84
KMK YkpaiHn, € He gii Ta oO0cTaBuMHKM, a aKkTn4Hi  Aadi.
Ha 3a3HavyeHOMY akUeHTYTb yBary M iHWi BiTYM3HSHI NpaBHUKK [6].
BogHovac y BakoHi YkpaiHm «[lpo BHECeHHa 3MiH A0 AesdKuX
3aKOHO4ABYMX akTiB  LWOA0 3abe3neyeHHd [OTPUMaHHA npas
YYaCHUKIB  KPUMIHanNbHOro  MPOBAKEHHA  Ta  iHWKUX  OcCib
NPaBOOXOPOHHUMW OpraHamu nig 4Yac 34iMCHEHHSI [J0CYLOOBOrO
poscnigyBaHHa»  Big 16 nuctonaga 2017 poky  Ne 2213-VIII
BM3HAYEHO, L0 BUKOHAHHS yXBanu Crig4yoro cyaai npo npoBefeHHd
0o0LwyKy B OOOB’siI3KOBOMY MOpsAKy (iKCylOTb 3a LOMOMOrow aygio-
uYM Bigeosanucy, SKi JonyyalTb SiIK AOAATKM A0 MNPOTOKOMy Mpo
npoBefeHHs obOwWyKy. Y pasi npoBedeHHs chnigyunm (OeTEKTMBOM),
NpoKkypopoM 06WYyKy B  KpPUMiHanNbHOMY MpPOBAKEHHI  6e3
3aCcTocyBaHHSA ayfio- 4u  Bigeosanucy, BigMOBIOHMIA  NPOTOKOS
o6WyKy He moxHa Oyae BMKOpMCTaTW SK AOKa3 Y KpUMiHANbHOMY
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npouecyanbHOMY [dOKa3yBaHHi, OCKifbKM BiH He Bignosigatume
BMMO3i gonyctumocTi. NpoTokon obwyKy Ta oAaTkum OO HbOro 3a
unx obCcTaBMH NnuLle y CBOIN €4HOCTI CTaHOBUTUMYTb 3MICT JOKa3y B
KpUMiHanNsHOMY NpoBapKeHHi. Ayaio- 4n Bigeosanuc sk Jogatku go
npoTokony oOLIyKy € OOKYMEeHTamMu 3a FHOCEOSIOMYHOK CYTHICTIO,
nNpoTe He 3a NpaBOBMM iX 3Ha4YeHHAM. HagaHHs Takum gogaTtkam ao
NPOTOKONY 3HA4YeHHs [OKYMEHTIB §iK NpouecyansHOro mkepena
JOKa3iB oO3Hayae «NoABOEHHSA» (OyOnOBaHHA) [O0OKa3y, OCKiNbK/
3MiCTOM X ByAyTb OOHI M Ti cami haKkTUYHI OaHi, oaepKaHi 3 OAHOro
oxepena akTUYHUX AaHuX Nig Yac npoBefeHHs obLiyKy, npoTte
3adpikcoBaHi B pi3Hin dopmi y [BOX mKepenax QfokasiB. TobTo
BigOyBaTUMETbCA LUTY4YHE MNOABOEHHS [OKa3iB, OCKINIbKM OfHI W Ti
caMmi (bakTUYHI gaHi, OTpMMaHi BHACMigoOK NpoBeaeHHs obLyky, byae
3adhikcoBaHO B PIi3HUX mKepeniax pisHMMKU cnocobamu — BepbanbHUM
y NPOTOKOSi Ta ayfio- Ym Bigeodikcauieto. Ha Haw norngag, aygio- um
Bigeo3anMc npoBedeHHs1 OOLWYKy He € MEBHUM BMAOM [OKasiB Yy
KPpUMiHanNbLHOMY NPOBaMKEHHI (AOKYMEHTOM), OCKiNbKA He MoxXe
MaTW CaMOCTIMHOro npolecyanbHOro 3HadyeHHa ©6e3 BignoBigHOro
npoTokony obLyKy, a € gogaTkoM A0 UbOro npoTtokony. Jluwe B
HEpO3PMBHIN €0HOCTI BOHW CTAHOBUTMMYTb 3MICT [JOKa3y B
KpUMiHaNbLHOMY NPOBaKEHHI.

e oaHielo koHUENTyanbHO HOBENOK aHani3oBaHoOro 3akoHy
CTano 3akpinfeHHs [OAAaTKOBMX rapaHTil, CnpaMoBaHMX Ha
YHEMOXITMBIIEHHST BUKOPUCTAHHA B KPUMIHANbHOMY MpoLecyanbHOMY
[JoKa3yBaHHiI HeJoNYCTUMMUX OKasiB, OTPUMaHUX Nig Yac NpoBeneHHS
obuwyky. Tak, 4. 3 c1. 87 KIK YkpaiHn pgonoBHeHo n. 3 i 4 Takoro
3MiCTY: «3) Mig Yac BUKOHAHHS yxBanu Npo A03BiN Ha OOLIYK XuTna
Y1 IHWOro BONOAIHHA 0cobu y 3B’A3Ky 3 HeJONYLLEHHSAM afBokaTa Ao
uiel cnigyol (poswykoBoi) Aii. PakT HegonylwleHHs [0 yyacTi B
o6LWyKy agBokaT 3000B’A3aHMI OOBECTU B CyAi Ni4 Yac CydoBOro
NpoBafXeHHs; 4) nif Yac BUKOHaHHSA yxBanu Mpo A03BiN Ha obLyk
XUTNA 4YM HLWOro BOMOAIHHA ocobu, AKLLO Taka yxBana BUHECeHa
cnigumm cypneto 6e3 npoBedeHHs MOBHOI  TexHiYHOI  cbikcauil
3acigaHHsa». 3aranom MO3UTUBHO OLHIOYM 3a3HaYeHi MONoXEeHHS,
BBa)XAEMO, LLIO BOHWM He no3baeneHi neBHMX Hepgonikie. [o-nepuie,
AKWO OykBanNbHO TIyMauMTU Ui HOBOBBEAEHHS, MOXHaA [JiATU
BMCHOBKY, WO BIiAMNOBigHI NpaBuMna HegonyCTUMOCTI OTpUMaHMX
JOKa3iB CTOCYHTbCA 5ue MPOBEAEHHS CrigyMMm (OeTeKTUBOM),
NMPOKYPOPOM OOLLYKY >XMUTNA Y iHLIOro BOSOAIHHA 0ocobu Ha niacTasi
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yxBanu cnigyoro cyagi. TobTto BoHM He ByayTb MowwMplOBaTUCS Ha
BUMALKN BMKOHAHHSI YXBanu Cnigyoro cygdi npo obLuiyK MicLeBOCTi
4m obLWyYK 0cobU y KpMMiHaNbHOMY MPOBaMXeHHi. 3ayBaxumo, Lo
OOCUTb MOLLMPEHOKD € MpaKTKa MOCTAHOBMEHHS CIiAYUMKU Cyaasamum
yxBan npo obuyk ocobu [7; 8], nonpu Te, wo YmHHUA KINK Ykpaiiu
3aKOHOABYO He 3akpinmwe 3a chnigumu cyaasamu BianoBigHOro
NnoBHOBaXkeHHs. Mwu noginsemMo NO3uUil0 TUX HAayKOBLIB, SKi,
Cnuparwymncb Ha [OCBIO OKpeMux 3apybikHMX KpaiH i 3 ornsgy Ha
noTpebu BITYM3HAHOI NMPaABO3ACTOCOBHOI MPAaKTUKK, LIMKOM CRYLUHO
NPOMNOHYIOTb 3akpinuTh B YnHHOMY KI1K YkpaiHu Take NOBHOBaXeHHs
3a cnigyummu cygaamu [7; 8].

Mo-gpyre, 4k i nig 4ac opmynioBaHHA HOBUX MOMNOXEHb
4. 3 cT. 236 KI1K YkpaiHun, 3akoHodaBeLb, ycynepey BUKOPUCTaHOMY
B 4.1 cT1.236 KIK VYkpaiHn pgudepeHuinosaHomy nigxogy Ao
pPO3MEeXyBaHHS MpouecyarnbHMX CTaTyCiB 3axuUCHMKa W agBokata,
BM3HAuMB, WO [JOKa3 BBaXalTb HEOONYCTUMWUM, SKWO WKOro
OTPUMaHO Nia Yac BUKOHAHHA yxBanu nNpo AO03Bin Ha 06LyK xuTna
Y1 IHLWOro BONOAIHHA 0cobu y 3B’A3Ky 3 HeJOMYLLEHHSAM afBokaTa Ao
uiei cnigyoi (poswykoBoi) paii. To6To BignoBigHe npaBuUo He
MOLUMPIOETLCA  Ha  BUMAAKW  HeOONYLIeHHs  3axXMCHUKIB A0
NPoOBEeAEHHSA OBLUYKY XWUTRa 4YM iHWOro BOMOAIHHA ocobu. OTxe, y
3aXMCHUKIB K  CyD’ekTiB  [OKasyBaHHA B KPUMiHaNbHUX
NPOBaPKEHHAX MOXYTb BWHUKHYTW CYTTEBI TPYAHOLWi nig 4ac
CMPOCTYBaHHs pe3ynbTaTtiB obWyKy $SK HeLOoNmyCTUMOro [oKasy,
OTPVMMAHOIO y 3B’5I3KYy 3 HEJOMYLUEHHAM 3axuCHVKa 4O NMPOBEAEHHS
uiei cnigyoi (po3LwykoBoi) gii.

[Mo-TpeTe, OuUiHIOOYM HOBeNnu, 3akpinneHi B 4. 3 cT. 87
KMK Ykpainu, |. B. [NoBlOK CnywHO MOpylWye NUTaHHA nNpo Te,
YoMy dakT HeJonyweHHs Ao yyacTi B o6wyky 3060B’s3aHuM
OOBEeCTU nuile aaBokaTt. AgXe MOXe BUHUKHYTU CUTyauis, Konu B
CyOOBOMY 3aciflaHHi uen aaBokaT yXe He Hagae npodpecinHy
npaBHMYyy gonomory o6BMHyBavyeHOMY (SIKWO KAEeTbCA Mpo
3axucHuka). Kpim Toro, obwyk MOXyTb MPOBOAUTU B XWUTNi 4u
iHLWOMY BONOAiHHI b6yab-skoi ocobun, 30kpema Tiei, sika He Oyae
YYaCHMKOM CYOOBOrO MPOBaAXeHHA B ManbyTHbOMY, TOMY,
BignoBigHO, He Oyde y4yaCHUKOM CydOBOrO MNpOBagKEHHS
i il apgBokaT. HaBiTb K cBigka UbOro apgBokaTa Moxe 06yTu
OONUTaHO nuuwe B pasi, AKWO NOoro NUCbMOBOK 3asiBOl Oyae
3BiNMbHEHO Big 0600B’si3ky 36epiraTv agBOKaTCbKy TaEMHULIO.
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Take dopmynioBaHHA M. 3 CcynepeynTb NOMOXEHHSAM 4. 2 cT. 92
KMK YkpaiHu, oOckinbkn CcTOpOHa 3000B'A3aHa 3a 3aranbHUM
npaBuiioM AOBOAUTW [ONYCTUMICTb HadaHWX Hew [Jokasis, a 3
Takoro OpMYIIOBaHHS BUNMBAe OOOB’A30K afBokaTa (SKUNA
MOXe W He OyTM npeacTaBHUKOM CTOPOHM 3axXWUCTy) LOBOAUTU
HeJoONyCTUMICTb  [JOKa3iB CTOPOHM O6BUHYBayeHHA. Y n.4
NPONOHOBaHWX [OOMNOBHEHb HEe 3a3HayeHo, Ha KOro noknageHo
Tarap [fgokasyBaHHAl. Haato 3ByXeHUM €  OpMYynioBaHHSA
«3000B’A3aHMIN JOBECTU B CyAdi Nif Yyac Cy4OBOro nNpoOBaXeHHS»,
agpke 4.4 c1.87 KIK YkpaiHn BCTaHOBMOE, WO AOKasw,
nepegbadeHi Uielo cTatTeo, MakwTb OyTM BU3HAHI  cyaom
HegonycTUMUMK nig 4Yac OyAb-SKOro CyAOBOro po3rnsagy, Kpim
po3rnsay, SKWo BUPIWYETLCA NMUTAHHS NPO BignoBiganbHICTL 3a
BUMHEHHSA 3a3HA4YeHOro iCTOTHOrO MOPYLWEHHA npaB i cBoboa
NIOAVHKN, YHACMIgOK SIKOro Taki BigomMocTi 6yno oTpuMmaHo, WO
BiAKpPMBAE MOXMUBICTb OOCHIIKEHHS MUTaHHA NpPo AOMNYCTUMICTb
JokasiB i nmig 4ac poarnagy, 30Kpema, KMonoTaHHdA npo
3acTocyBaHHA 3axojis 3abe3neyeHHs KPMMiHanbHOro
npoBagXeHHs. Take dopmMmynioBaHHSA no3baBnse 3axucHuka
MOXIMBOCTI, Hanpuknag, nig 4ac poarnagy KronoTaHHA npo
apewT mMarHa, BKasyBaTu Ha Te, WO peyoBi AoKa3u, BUNYyYEHi nig
yac 0o6LwyKy, € HeJoNnyCTUMUMMI, a Nif Yac po3rnaAny KnonoTaHHS
npo obpaHHA 3anobikHOro 3axo4y — 3anepedyBaTy HasiBHICTb
obrpyHTOBaHOI Migo3pn abo pu3ukiB TUM, WO AOKa3Wn, BUITYYEH
nig 4Yac obwyky, € HegonycTumMmumun [6]. H1HI B npaBO3acTOCOBHiIN
DIANbHOCTI MOWWpPEHUMU € BuUNagku NoA4aHHs MNpoKypopamMu nig
Yyac [JOCYAOBOrO poO3CrigyBaHHSA KNOMoTaHb MPO 3aCTOCYBaHHS
3axopiB 3abes3neyvyeHHs KpMMiHaNbHOro NPoOBaKEHHS, cepel AKnx
i 3anobixHi 3axoau, WO 3a 3MICTOM He BignoBigawTb NpaBOBUM
3acagaM JoKasoBOro npasa. Taki KnonoTaHHA B 6yAb-aKomy pasi
cnig obrpyHToBYBaTM BMKIIOYHO [OKa3amMu, LWO BignosigalwTb
BMMOram JonyCTUMOCTI, HaneXxHOoCTi Ta AOCTOoBipHOCTI. BogHouvac
BUKOPUCTAHHA  Cnigyum,  nNpoKypopoM  JokasiB, HKi  He
BiAMOBIigAlOTb  3a3Ha4YeHWMM BMMOram, [Ans  OOrpyHTyBaHHS
KnomnotaHb MNPO 3acTOCyBaHHA MeBHOro 3axody 3abe3neveHHs
KPUMiHaANbHOro MpoBaKEHHS, 30KpeMa M 3anobikHUX 3axogie, €
NpSMUM MOPYLWIEHHAM HOPM [OKa3oBOro nmnpaBa. Tomy 3a
HasiBHOCTI TakKMX nopyweHb nNpPOMeCiNHi 3aXUCHUKM  LiIKOM
npaBuUIibHO CNpPOCTOBYOTb HeoOXigHiCTb 3acTocyBaHHS
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obmexyBanbHMX 3axofiB, a cnigvi cyaai — BiAMOBMATb Yy
3a00BOJIEHHI TaKMX KIIONOTAHb | BM3HATb TaKi [AoKasu
HegONYyCTUMUMMW, HEHaNeXHUMKU 4Yu HedocToBipHMMK. Lle Bce
BiAbyBaeTbCs came Ha cTagii JOCYAOBOro poscrigyBaHHsA. Tomy
no3uuis 3akoHodaBLUA LWOAO NOKNaAeHHs BUKMIOYHO Ha afBokaTta
060B’sA3Ky [OokadyBaHHA akTy HeOonylleHHs [0 yyacTi B
npoBedeHHi obwyky ©W nuwe B cyai nig 4ac CcygoBOro
npoBafXXeHHs cynepeynTb peanisauii 3acagu 3maranbHOCTI B
KpMMiHanbHOMY  npouecyanbHOMY  JoKadyBaHHI  Ha  cTagii
OOCYLNOBOro po3crigyBaHHS.

3 ornsigy Ha 3asHadeHe, My nponoHyemo n. 3 i 4 4. 3 cT. 87
KIMK YkpaiHn Buknactm B Taki pepakuii: «3) nig 4Yac BUKOHAHHSA
yXBanu Npo AO03Bifl Ha OOLYK XXWUTMa 4YM iHWOro BOSOAiIHHA 0ocobu,
obwyk MicueBoCTi, 0OWYyK ocobu y 3B’A3KY 3 HEAOMYLEHHSAM
3axXMCHMKA YW afBokata [0 uiel cnigyoi  (po3wykoBoi) i
BcTaHoBneHHs abo cnpocTyBaHHA hakTy HeAOMYLUEHHS 3aXUCHMKA
Yn agBokata A0 yyacTi B MpOBeAEeHHi OOLUYKY XWUTNa 4u iHLWOoro
BONOAiIHHA ocobu, obLyKy micLeBoCTi, 0bLYyKy ocobu noknagaeTscs
Ha CTOPOHW KpUMiHANbHOrO NPOBaKEHHSA, afBoOKaTa Ta NoTepninoro
nig 4ac 3AiNCHeHHs [J0CydoBOro poachnigyBaHHA abo CcyooBOro
po3rnsay; 4) nig Yac BUKOHaHHA yxBanu npo 03BN Ha obLuyK xutna
YK iHLWOro BOMNOAIHHA 0cobu, obLyK MicLueBOCTi, 0BLLYK ocobu, SKLLO
Taka yxBana BMHeceHa criguMm cypgeto 6e3 npoBedeHHs MOBHOI
TEeXHIYHOT dhikcaulii 3acigaHHsa».

BucHoBku. OTxe, HOBi 3aKOHOAaBYi 3MiHU Ta JONOBHEHHSA [0
ymHHoro  KIK Ykpaium  wogo  npouecyanbHOro  nopsiaky
OTPMMaHHA  [OKa3iB  LWMASXOM  MpoBedeHHs  obwyky B
KpUMiHanNbHOMY MpoBafXeHHi, 3anpoBagXeHi Yy 3B'A3ky 3
npunHATTaAM 3akoHy YkpaiHu «[lpo BHeCeHHs 3MiH OO0 Aesikux
3aKOHOOaBuUX akTiB wWoao 3abesnevyeHHA [OOTPUMaHHA npas
YYaCHUKIB  KPUMIHaANbHOro MpoOBafXeHHA Ta iHwWux ocib
NPaBOOXOPOHHUMMK OpraHamu nig 4ac 3A4iNCHEHHa [A0CyaoBOro
poscnigysaHHa» Big 16 nuctonaga 2017 poky Ne 2213-VIII,
MICTATb HU3KY HETOYHOCTEN, @ TOMY BOHU NOTPebyloTb CYyTTEBOrO

BAOCKOHANEHHS Ta JoonpautoBaHHS BiANOBIOHO ao
cchopmMynboBaHMX  Hamu  npono3vuin  gna  3abe3nedeHHs
eeKkTMBHOCTI BUKOPUCTaHHA pesynbTaTiB obLWwyky B

KpMMiHanbHOMY npouecyanbHOMY AOKa3yBaHHi.
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Kyiv, Ukraine

The Search as a Tool of Obtaining Evidence
in a Criminal Proceeding: the Separate Innovations
of the Current Criminal Procedural Code of Ukraine

The article covers the main legislative innovations of the current
Criminal Procedure Code of Ukraine which relates with the procedural
procedure for obtaining evidence by conducting a search in criminal
proceedings. The introductions were adopted with the Law of Ukraine
«About Amendments to Certain Legislative Acts which concerned with
enforcement of the rights of participants in criminal proceedings and
other persons by law enforcement bodies during the pre-trial
investigation» of November 16, 2017, No. 2213-VIIl. Their weaknesses
are emphasized and the own ways of optimizing the provisions of the
current Criminal Procedure Code of Ukraine to ensure the effectiveness
of the application of such kind of obtaining evidence in criminal
proceedings as a search are offered in the article.

It is proved that the provisions of Part 3 of Art. 236 of the
Criminal Procedure Code of Ukraine should be clarified and worded
as follows: «The investigator, the prosecutor shall not have the right
to prohibit the search participants from using the legal assistance of
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a lawyer, lawyer or representative. The investigator, the prosecutor is
obliged to allow such a defense counsel, lawyer or representative to
search at any stage of its conduct».

It is specified that the mandatory fixation of the order of
conducting a search by means of audio and video should be
extended to cases of conducting a search without the order of the
investigating judge in accordance with the procedure provided for in
Part 3 of Art. 233 Criminal Procedure Code of Ukraine.

It is concluded that an audio or video of a search is not a certain
type of evidence in a criminal proceeding (document), since it can not
have an independent procedural meaning without an appropriate search
protocol, but is an annex to this protocol. Only in their inseparable unity,
they will constitute the content of evidence in a criminal proceeding. It is
noted that the establishment or refutation of the fact that a defense
counsel or advocate is not allowed to participate in a search of a
dwelling or other property of a person, a search of a place, a search of a
person must be relied on the part of the criminal proceedings, the lawyer
and the victim during the pre-trial investigation or trial.

Keywords: search; proving; defender; criminal proceedings; an
adversary proceeding.
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Cbox K. 5. — kaHouMaaT iopuanvHux Hayk,
BUKNagau Kacbenpu KOHCTUTYL|IMHOrO
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ORCID 0000-0002-3283-1154

YpockoHarneHHs NpaBoBOro perynoBaHHsA npas
rpomagsH YKpaiHu Ha nyonivyHy cnyxoy
B YMOBax AeueHTpanisadil Bnagu ta eBpoiHTerpauil

PosensHymo Hanpsmu 800CKOHaIeHHs1 KOHCMumyU,itiHo-rpasogoz0
peaynoeaHHs rpas epomMadsiH Ha 0epxasHy Cryxby ma cryxby 8 opeaHax Micueeo20
camospsidysaHHs 8 yMoeax OeuyeHmpanizayii ma espoiHmezpayiliHux npouyecis.
CobopmynboeaHO 8UCHOBKU ma rpono3uuyii ujo0o onmumisysaHHs1 MexaHi3Mie Uybo2o
KOHCmumyuitiHo2o rpasa.

BasHaueHo, wo Ons npodykmueHoi pobomu opeaHie | rocadosux oOci6
OepxagHoi enadu ma micyeso2o camospsidysaHHsl, po3sumky Oepxxasu HeobXiOHO,
nepedycim, ydockoHanumu HopmamueHo-rpasosy basy, sika peaynoe ma 3abesneqye
npaso epomaldssH Ha OepxasHy Cryxby | crnyxby 6 opeaaHax Micuegoeo
camospsidysaHHsi. 10embcsi npo eHeceHHs1 3MiH 0o KoHcmumyuii YkpaiHu cmocogHo
OdeuyeHmpanisayii, wo Hadacmpe MOX/uUgicmb eheKmueHO (hyHKUiOHy8amu opaaHam
OepxxasHoi enadu U opeaHaM Micuego20 camospsidysaHHsi, ixHiM nocadosum ocobam —
nidsuwlysamu Keanighikayito ma rpoghbecioHaniamM, Ha HarexxHoMmy pieHi 3abesneyumu
iHmepecu U nompebu HacesneHHs.

13 yieto Memoro 3anpPornoHo8aHo:

— 3anposadumu crieujanizosaHi opz2aHuU ma mnocadosux oci6 y cucmemi
micuesozo  camospsidysaHHs  (Hanpuknaod, yrnosHogaxkeHuli  y  crpasax
mepumopianbHoOi 2poMadu, micyesuli ombydcmeH);

— ypeeaynoeamu cmamyc mepumopianbHoi 2pomadu, 8iOHOCUHU MK op2aHamu
OepxkasHOi 8UKOHaBYOI 8r1adu U opeaHaMu Micyeeo20 camMospsidy8aHHs;

— ydockoHanumu ripouedypu disiibHocmi nocadosux ocib y cucmemi 0epxagHoi
enadu ma micyeeo2o caMospsiOy8aHHs;

— nidsuwumu  npogpecitiHuli  piseHb nideomoeku nocadosux ocib opeaaHie
OepxagHoi enadu ( opzaHie Micueeo2o camoepsidyeaHHsI 8 KOHMmeKcmi
OeyeHmpannizayit;

— obmexxumu 6ropokpamus3auito 8 disribHoCcmi op2aHie i nocadosux ocib opeaHie
OepxagHoi enadu U opzaHie Micueeo2o camospsidysaHHs, 3arnposaduswiu MpUHYUMN
cybcudiapHocmi 8 3akoHoOagcmeo YkpaiHu ma npakmuky (io2o pearisauji.

KnrovoBi cnoBa: ny6niyHa cnyxba; npaBo Ha AepxaBHy cnyxby; npaBo Ha
cnyx0by B opraHax MiCLLeBOro CaMOBpPSiAyBaHHS; AeleHTpanisauis; eBpoiHTerpauinHi
npouecu.

© Cbox K. A., 2018
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MocTtaHoBKa npobnemu. 3-nomixx 3akpinneHnx KoHcTutyuieto
YkpaiHu npaB i cBobon NIOOVMHU Ta rpoMagsiHHa BUOKPEMITEHO
npaBo rpomMagsH YKkpaiHM Ha yvacTb B YMNpaBMiHHI AepXaBHUMU
cnpaBaMy, y BCEYKpaiHCbKOMY Ta MiCLEeBUX pedepeHaymax, BiflbHO
obupatn n 6yTM 0BpaHUMM OO OpraHiB Aep>kaBHOI Bnaaw, OpraHis
MIiCLLEBOrO  CamMOBpPSAYyBaHHHA, KOPUCTYBAaTUCA PIiBHUM MNPaBOM
OOCTyny A0 AepXaBHoi cnyxbwu Ta crnyxbu B opraHax MicueBoro
camoBpsagyBaHHsA. Lle npaBo petanizoBaHO B 3akoHax YKpaiHu
«Mpo cnyxby B opraHax MicLueBOro caMoBpsiAyBaHHSA» Bif, 7 YepBHS
2001 poky [1] Ta «[Mpo gepxaBHy cnyx0y» Big 10 rpyaHsa 2015 poky [2].
BogHoyac 3a3HayeHMMUM HOPMATUBHO-MPABOBUMW  aKkTamMu  He
BMYEPNYETLCA NpobrieMa peryroBaHHs Ta MNPaKTUYHOI peanisauii
KOHCTUTYLINHOrO Npaea rpomagsaH YkpaiHu Ha nyonivHy criyxoy.

B VYkpaiHi TpvBae nolwyk onTUManbHOI MONITUKO-NPaBOBOI
mMopeni po3bydoBM AepXaBu, Ska Mae BignoBigaTU €BPOMNENCHLKUM
cTaHgapTaMm i 3araribHOBU3HaHIA CUCTEMI LLIHHOCTEN.

Meta uiel cTaTtTi — cdopmynoBatM nponosuuii  Wwoao
HOPMaTMBHO-MPABOBOro perynioBaHHs rnpasa rpoMagsH Ha nyénivyHy
cnyxby B ymoBax cy4acHoOro pedopmyBaHHS, 3 Orfsigy Ha OOCBIg
€BPONENCHKUX KpaiH.

Buknaa ocHoBHOro marepiany. YvHHa HopmaTUBHO-NpaBoBa
6a3a 3 nuTaHb 3abe3neyeHHs npaBa rpoMasaH Ha AepXaBHy cnyxoy
Ta cnyx0y B opraHax MiCLIeBOro caMoBpsiQyBaHHS, Ha Halwy OYMKY,
3anuvaeTbCa HeJOCKOHanow, i CKnagHO peanisyBaTv Ha npakTuui.
Po3BuTOK iHCTUTYTIB OepXxaBHOi cnyx6u Ta cnyxbu B opraHax
MiCLEeBOro camoBpsiflyBaHHS B YKpaiHi ycknagHeHun o6’€KTUBHUMMN
Ta CyO0’eKTMBHMMM umHHMKaMWU. He cdopmoBaHO 30anaHcoBaHy
KOHUenuito po3BUTKY NyGmivyHOI cnyxbu. YHacnigok 3akoHoAaByoil
HEBPErynboOBaHOCTI MOTPEDOYTb iCTOTHMX 3MiH 3akoH YkpaiHu
«lMpo cnyxby B opraHax MicLeBOro camoBpsilyBaHHA B YKpaiHi»,
3akoH YkpaiHu «[1po gepxaBHy criykby», a TakoX iHLWi HOpMaTUBHO-
npaBoBi aKTu.

B ymoBax 3aifiCHEHHS1 LUMpOKOMAacLUTabHMX pedopm Yy pisHUX
cdepax CycninbHOro XUTTSH, EBPOIHTErPaLHOrO KypCy HaLloi AepKaBu
OAHMMM 3 MPIOPUTETHUX € pedhopMn AeleHTpanisauii Bnagn, cuctemm
MICLLeBOrO camoBpsilyBaHHsi, pedopma AepXKaBHOI Cryxbu ToLLO.
HeobxigHO BMKOHATWM [Ba 3aBOaHHSA: 3 OAHOro OOKy — iHTerpauia B
€BPONENCHKUIA NOMITUKO-NPaBOBUI i COLLianbHO-EKOHOMIYHMI NPOCTIp, a
3 Apyroro — po30ygoBa edqekTMBHOI Mogeni nybnivyHoi Bnagn Ha
3aranbHOAEePXXaBHOMY, perioHanbHOMY 1 MiCLLEeBOMY piBHAX. Baxxnmeum
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€ernemMeHTOM MOMiTUYHOI CMUCTEMU CYCNiNbCTBa € IHCTUTYT MiCLEBOro
CaMOBpsiAyBaHHS, SKMM Mopsig, 3 iHTepecaMu 0cobu 1 iHTepecamu
JepxaBn 3abesneyye BM3HAHHA Ta rapaHTyBaHHA B CYCNiNbCTBI
MicueBMX i perioHanbHUX IHTepeciB, IHTepeciB TepuTopianbHUX
rpomMaz, MnoB’'A3aHMX i3  BUPILUEHHAM MUTaHb  HeO4epXaBHOro
3abe3neveHHs XUTTEAIANbHOCTI HaceneHHks [3, c. 18].

AxicHo HOBUI eTan pecpopMyBaHHSA MICLLEBOrO CaMOBPSAAYBaHHS
po3snoyaBcs 3 1 kBiTHA 2014 poky, konu KabiHeT MiHicTpiB Ykpainu
npuiiHaBe KoHuenuito pedopMyBaHHS MiCLLEBOrO CaMOBpsiAYBaHHA Ta
TepuTopianbHOI opradisauii Bnagun B YkpaiHi [4]. Llen OokymeHT
BM3HA4Ya€e KMOYOBIi LUMAXM PO3B’AA3aHHA  npobnem  cuctemu
MiCLLEBOro CamMoOBpPSiAYBaHHS, 30KpeMa: BM3HAYEHHS OOr'pyHTOBAHOI
TepuTopianbHoTl cuctemu DianbHOCTI opraHis MicLieBoro
caMoBpsiyBaHHA 1 oOpraHiB BUKOHaB4YOi Bnagu; CTBOPEHHS
HanexHnx maTtepianbHuX, iHAHCOBUX Ta OpraHisauiHMx ymMoB N4
3abe3neyveHHs 3A4iMCHEHHS opraHaMmy MiCLUEeBOro CaMOBpPSAYyBaHHS
BMacCHUX i AeneroBaHMx NOBHOBAXEHb; PO3MEXYBAHHS NMOBHOBaXEHb
MiXX opraHamy MiCLLeBOro camoBpsiiyBaHHSA 1 opraHamMu BUKOHaBYOI
BNagu Ha pi3HMX PIBHSAX agMiHICTpaTUBHO-TEPUTOPIANbHOMO YCTPOIO
3a npuHUMnamn cybcuaiapHoOCTi Ta AeueHTpanisadii; MakcumanesHe
3anyyYeHHa HaceneHHs [0 MNPURHATTA  YyNpaBRiHCbKMX pilleHb,
CMpUSIHHA PO3BUTKY hopM npsimoro Hapoaosnaaas [3, ¢. 19].

HuHi BTiINEHHS B XNTTS pedopMn MiCLLEBOro caMmoBpsAayBaHHSA
€ OOHMM 3 HauBaxnueiwmx nyHkTiB KoHuenuii pedopmyBaHHSA
MiCL,eBOro camoBpsayBaHHA Ta TepuTopianbHOI opraHisadii Bnagu
B YKpaiHi.

HeueHTpanizauias Bnagnm noe’d3aHa 3  YAOCKOHArEHHAM
MexaHi3My B3aemMofii opraHiB JepxaBHOI Bnagu 3 opraHamu
MiCLLEBOro CaMOBpPsiAyBaHHSA, a caMe KoopAuHaLuie  IXHbOT
DiSNbHOCTI Ta MOCUMMEHHSIM BiANOBIQANbHOCTI B npoueci peanisauii
HAMKM 3aBOaHb i PYHKUiA, @ TakoX MowykoM edekTuBHMX crnocobis
BMpPILLIEHHA NUTaHb MicueBOro 3HayeHHda. [eleHTpaniszauia Takox
nepenbavae [JeneryBaHHA MOBHOBaXeHb OpraHamMy Jep>KaBHOI
BNagu OO OpraHiB MiCLLeBOro camoBpsifyBaHHA, TOGTO nepenaHHA
ynpaeniHHA TUM opraHam, SKi 3HaxoOsaTbCA Ha MiCUSX i MOXYTb
aHanizysaTtu npobnemu rpomagm 3cepeamHu.

AHani3yroun gocBig KpaiH €Bponu, siki HeWo4aBHO 34iACHIOBaNmM
Taki pedopmu (Monbwa, CnosayuvHa, Jlateia, EcToHig), goxoanmo
BMCHOBKY, WO B LUMX [epxaBax MnepefaHHss MOBHOBAaXEHb Big
AepxaBHOI Bragn oo micuesoil Bigbyrnocsa ycnilHo, yHacnigok 4oro
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MOKpaLLMNNCA €EeKOHOMIYHa cuTyalis, couianbHa iHpacTpykTypa,
nepegycim — y cCinbCbKin MicueBocTi. EdektnBHa, gieBa cuctema
MiCLEeBOro CamMoBpsAyBaHHA € O3HAKOK YCMILHOCTI Ta cTanoro
PO3BUTKY LMX KpaiH.

Micna npunHatTa 1 keiTHA 2014 poky KoHuenuii pedhopmyBaHHs
MiCLLeBOro camoBpsiAyBaHHA Ta TepuTopianbHOI opraHisauii Brnagu B
Ykpaini nepen [lpesngeHtom, BepxoBHoto Pagoto Ta KabGiHeTom
MiHicTpiB YkpalHM noctana Hu3ka 3aBdaHb LWOAO HOPMAaTMBHOMO
BpEryrnoBaHHA nepeaaHHs NoOBHOBaXXeHb OpraHamu AepxaBHoi Bnaam
0O OpraHiB MicueBoro camoBpsiayBaHHs. BignosigHo [o uiel
KoHuenuii, noBHOBa)eHHS1 MNepefae [aepxaBa opraHam MiCLEeBOro
camMoBpsiAyBaHHA, WO AiloTb Ha TOMYy PpiBHIi  agMiHiCTpaTUBHO-
TEPUTOPIAnNbHOIrO YCTPOK, Ha SKOMY MOXIMBO W  AOUINbHO 11X
34iNCHI0OBAaTY 3 Ornsgy Ha KagpoBuK, dhiHaHCOBWUI, IHDPaCTPYKTYPHMIA
noTeHuian i pecypcu, HeobXigHi Ans peani3auii NOBHOBaXeHb Ha
ubOMy piBHi. MOBHOBaXXeHHSA OpraHiB MiCLIeBOro CcamMoBpsiayBaHHA
nepenbavaroTb: MICLEBUM  EKOHOMIYHMI  PO3BUTOK  (3anydeHHs

iHBECTULIiNA, aKTUBI3yBaHHSA NiANPUEMHNLIKOT LisANbHOCTI);
YOOCKOHaNeHHs1 MicLieBoi iHpacTpyKTypu (Zopir, Mepex Bopo-,
Tenno-, raso-, €eneKTponocTayaHHA Ta BOLOBIABEAEHHS,
iHopMaLiiHUX MepexX, O0B'ekTiB couianbHOro i KynbTYpPHOrO

NPU3HAYeHHs); NaHyBaHHA PO3BUTKY TepuTopil rpoMagm; BUpILLEHHS
nMTaHb 3abypoBu  TepuTopii  (BiABEOEHHS 3eMeribHUX  OiNsHOK,
HafaHHA [03BONIB Ha Oy4iBHULUTBO, MPUUHATTA B eKcnnyaTtadito
OyaiBernb); OnaroycTpinn TepuTopii; HagaHHsS XXUTIOBO-KOMYHaNbHUX
nocnyr (UeHTpanisoBaHe BOO-, TENSONOCTA4YaHHS | BOAOBIABEAEHHS,
BMBE3EHHA N yTWUNi3yBaHHA BiOXOAIB, YTPMMaHHA OyauHKiB i cnopya,
NpUOYAMHKOBUX TEPUTOPIN KOMYyHarbHOI BAcHOCTI); OpraHisaLito
nacaXXupcbKUx nepeBe3eHb Ha TepuTopil rpomagu; yTpuMaHHs BynvLb
i Qopir y HaceneHMxX NyHKTax; rpOMaacbky 6esneky; raciHHa noxex;
yrnpaseniHHA 3aknagamMu cepeHbol, AOLWKINbHOT Ta MO3aLKiNbHOI
OCBITW; HaJaHHA MOCAyr LWBUAKOI MeAWYHOI [OMOMOrv, NepBUHHOI
OXOPOHU 340POB’SA, 3 MPOINaKTUKM XBOPOO; PO3BUTOK KynbTypu Ta
i3uyHOI  KynbTypu (YTpUMaHHS W opraHisauis pobotn 6yauHkiB
KynbTypw, knybiB, 6ibniotek, cTagioHiB, CMOPTUBHUX MangaH4MKIB);
HagaHHA couianbHOI [OONOMOrKM 4epe3 TepuTopianbHi  LEHTpY;
HafaHHS agMIHICTPATUBHMX MNOCMYr 4Yepe3 LEeHTPU HagaHHS Takux
nocnyr [4]. Taki NOBHOBaXEHHsI CNPSAMOBaHi Ha MiABULLEHHSA piBHSA
XWTTS CifbCbKOIO HaCEeneHHs.
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BepxoBHa Papga YkpaiHu 17 uepBHa 2014 poky npumnHana
3akoH YkpaiHn «[lpo cniBpobiTHMLUTBO TepuTopianbHux rpomagy [5].
Llen 3akoH BM3HA4ae OopraHi3auinHo-npaBoBi 3acaam
cniBpoOiTHMLUTBaA TepuTopianbHUX rpoman, npuHUMAKN, dopMmu,
MEXaHiaMn  Takoro  cniBpobiTHMUTBA, MOro  CTUMYSIOBAHHS,
ciHaHcyBaHHA Ta KoHTpomn. BignosigHo Ao cT. 1 uboro 3akoHy,
CniBpoBGITHAUTBO TepuTOpianbHUX rpoMag — Ue BIAHOCUHM MiX
JBoma abo Ginblle TepuTopianbHUMKU rpomMagamMu, WO 34iINCHIOTb
Ha [OroBipHUX 3acajax y BU3HA4YeHUX uUmm 3akoHOM dhopmax i3
MeTolo  3abe3neyeHHss  couianbHO-EKOHOMIYHOro,  KyrbTYPHOrO
PO3BUTKY TEpuUTOPiA, NiABULLIEHHS SKOCTIi  HadaHHSA  nocnyr
HaceneHHI Ha niacTaBi CRiNbHUX iHTEpeciB i uinen, edeKkTMBHOroO
BMKOHAHHS OpraHamu MiICLEBOro CaMOBpPSiAYBaHHA BU3HAYEHUX
3aKOHOM noBHOBaXeHb [5]. Y 3akoHi nepenbadeHo, WO rpomaau
cnoyaTKy MOXYTb CTBOPIOBATWU ChiNbHI NPOEKTW, a nMnoTiM Yyxe
NpUAMaTy PilLeHHS.

Kpim uyporo, 12 ciuHs 2015 poky 6yno 3artBepmkeHo Ctparterito
ctanoro po3BuTky «YkpaiHa—2020» [6]. Metoto Crtparterii €
BMPOBaKEHHA B YKpaiHi €EBPONENCLKMX CTaHOapTIB XUTTS Ta BUXig
KpaiHu Ha npoBigHi nosuuii y cBiTi. Pedpopma aepxaBHOro ynpasniHHA
Ma€ [rpyHTyBaTUCA Ha MpPO30OPOCTi L€l CUCTEMWU, CTBOPEHHI
NpodecinHOro  iHCTUTYTY  OepXaBHOI  cnyxbu, 3abes3nedeHHi
nyéniyHoro pQocTtyny A0 BigMNOBIAHUX Mocag AEpPXKaBHOI CIyXOu.
Pesynbtatom ynpoBampkeHHss pedopMu Mae CcTaTu CTBOPEHHS
e(eKTUBHOI, MPO30pPOI, BIOKPUTOI Ta THYYKOI CTPYKTYpU nNyoIrivHOI
agmiHicTpauii i3 3aCTOCYBaHHAM HOBITHIX iHdbopmaLiiHO-
KOMYHIKaTUBHUX TEXHOMOTIi (e-ypsayBaHHs1), sika 3gaTHa po3pobnsiTu
M peanisoByBaTW UINICHY [AepXaBHYy MOMITUKY, CNpsSIMOBaHy Ha
CYCNIifIbHUI CTanuim po3BUTOK, afeKBaTHE pearyBaHHA Ha BHYTPILLHI Ta
30BHILWLHI BUKNMKW. MeToto nonitvkun y cdepi AeleHTpanisauii € Bigxig
BiJ LeHTparnisoBaHoi Mogerni ynpasIriHHA B Aep)kaBi, 3abe3neqeHHs
CNPOMOXHOCTI MiCLIeBOro camMoBpsilyBaHHS, po3byaoBa edeKTUBHOI
CUCTEMU TepuTOpianbHOI opraHizauil Bnagn B YkpaiHi, peanisauis
nonoXxeHo E€BPOMNENCLKOI  XapTil  MICLLEBOro  camMoBpsiAyBaHHS,
npuHUMNiB cybeugiapHocri, NOBCIHOOHOCTI Ta cbiHaHCOBOI
CaMOOCTaTHOCTI MiCLLEeBOro camoBpsiayBaHHS [4].

IOna edekTnBHOro 3piicHeHHst pedopmMu Ta 306epexeHHst
YKpaiHCbKMX Cin i MicTedok 6yno npurHATO 3akoH YkpaiHu «[po
nobpoBinbHe 06’efHaHHA TepuTOopianbHUX rpomMag» Big 5 nToro
2015 poky [7]. Llem 3akoH yperynboBye nutaHHa o6’€QHaHHS B
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TepuTopianbHi rpomaagn, xo4ya BiH He nependbayvae 3000B’siI3aHHSA
woao ob’egHaHHSA, a BCTAHOBIIOE NULLE MOXMMBI MEXi, 3aXuLLarym
Maropo3BUHEHI TepUTOPIl Ta rpomMaau.

Lle ogHum BaxnMBMM €TanoM y HOPMaTMBHOMY 3a0e3MneyveHHi
mMano 6 6yt npunHATTA 3MiH 00 KoHCcTuTyuii YkpaiHum CTOCOBHO
JeueHTpanisauii. Taki 3MiHM OCTaTOYHO He NPUNHATI [laprameHToMm,
WO YCKMaAHKE NPUAHATTA NodanbLUMX BanMBUX AN peanisauil
pecdopMn HOpMaTUBHMX akTiB (Hanpuknag, HoOBOro 3akoHy YkpaiHu
«[Mpo cnyx6y B opraHax MicLeBOro camoBpsiayBaHHs»). Tak, nopsg
3 HWU3KOK HOBWUX 3aKOHIB, MNPUNUHATUX Ha nigcTaBi MO3UTUBHOIO
€BPONENCLKOro AOCBIAY, Ait0Tb W iHLWi 3aKOHW, NPUAHATI 3 1996 poky.

Brnaga VYkpaiHn nNOCTIMHO nNpaule Hag  HOpPMaTUBHUM
3abe3neveHHsAM peopraHisadii opraHiB MiCLIEBOro caMOBpsiAyBaHHS
M opraHiB AepaBHOI Bnagwn, NpuriMae 3akoHW, SiKi BignoBigaloTb
€BpoONencbkMM cTaHgapTam. OgHak Hepo3B’'si3aHo € npobnema
NPaKkTUYHOro BTINEHHS UUX HOPMAaTMBHO-NMPAaBOBMX aKTiB Ha piBHI
rpomMagsH, TeputopiansHMX rpomMag i gepxasu 3aranom. Peanisauiqa
HOBMX HOPM i MeXaHi3aMiB nyGniyHOro ynpasmniHHSA Ha MicLeBOMYy
piBHi, 3 ornsay Ha noTpebu 1 iIHTepPecu KOHKPETHOI TepuTopianbHOoi
rpomagu, 6e3 nopyLleHHs npaBa rpoMajsH Ha AepXaBHy crnyxby Ta
cnyxby B opraHax MiCLEBOro CaMOBpsiAyBaHHs, BigOyBaeTbCS
NMOCTYMNOBO, 3 HEOBXiIAHVMN KOPEKTUBaAMM.

Y UbOMYy KOHTEKCTi Cni akueHTyBaTu yBary Ha cuTyadii, sika
cknanaca Ha Cxoai Ykpainu (JoHeubka Ta JlyraHcbka obnacri).
3akoHogaBeLb MaB MPUUAHATU HWU3KY 3aKOHIB, ki 3abesneunnn 6
peanisauilo Ta 3axMCTUNM NpPaBO KOXHOro rpoMajsHuHa Ha
aepxaBHy crnyx0by i cnyx0y B opraHax MiCLLEBOro caMmoBpsigyBaHHS.
3okpema, 3akoH YkpaiHn «[1po ocobnueuini nopsgok MicLeBoro
camoBpsagyBaHHS B OKpeMux panoHax [oHeubkoi Ta JlyraHCbKol
obnacten» [8] BU3HAUYMB TUMYaCOBUIN MOPSAAOK AiSNbHOCTI OpraHis
MiCLLeBOrO CaMOBpsSQyBaHHA B UMX perioHax, WO Ccnpustume
BIOHOBNEHHIO NpPaBONOPSAKY, KOHCTUTYUiNHWX npaB i cBobona
rpomMagsiH, npaB Ta 3aKOHHUX iHTEPECIB IOPUANYHUX OCiO, CTBOPEHHIO
YMOB ANS1 NOBEPHEHHS XWUTeniB OO0 BUMYLUEHO 3anulLeHUX Miclb
MOCTIMHOIO  MeLIKaHHs, IXHbOI peiHTerpauii Ta BiAHOBMEHHSA
XUTTEQIANBHOCTI B LMX HaceneHux nyHkrax. Llen 3akoH rapaHTye
npaBO >XWUTeniB OKpeMunx panoHiB [oHeubkoi Ta JlyraHCbKOl
obnacten Ha BUKOPUCTAHHS HAMU MOBU, SIKY BOHU BBaXal0Tb PigHOK
(30KkpemMa pOCICbKOi), @ OpraHM MICLLEBOro CaMOBpPsiAYBaHHA Ta
MicueBi OpraHy BUKOHaBYOI BMaau MOBUHHI CNPUATU BUKOPUCTAHHIO
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POCIACBbKOI Ta iHWWMX MOB B YCHIA i nucbMoBIN ¢opmax y cdepi
OCBIiTK, 3acobax MacoBOi iHopmMaLii, CTBOPUTU MOXNMBOCTI Ang ii
HaneXHoro BUKOPUCTaHHS, 30KpeMa B CYOOYMHCTBI, €KOHOMIYHIN i
couianbHin AianbHOCTI, Nig Yac npoBefeHHs KyNbTYPHUX 3axogis, B
iHWNX cdpepax cycninbHoro xuTtTa. Kpim Toro, 3akoH nepepnbavae
JepxaBHy MigTPUMKY couianbHO-eKOHOMIYHOrO pPO3BUTKY OKpeMMX
panoHiB LumMx obnacten, ska nonsrae B 3anpoBaXeHHi crneLianbHoro
€KOHOMIYHOM0 PeXuMy 34INCHEHHS rocrnogapcbKol Ta iHBECTULINHOT
DiSiNbHOCTI, CNPSAIMOBAHOrO Ha BigHOBIEHHS 00’EKTIB MPOMUCIIOBOCTI,
TpaHCNOPTHOI Ta couianbHOI IHPPACTPYKTYpPKU, XUTMOBOro OoHAY,
nepeopieHTyBaHHA MPOMUCIIOBOrO MNOTeHLUiany, CTBOPEHHS HOBMX
poboumx Micub, 3anydeHHs1 iHBECTULIN i KpeauTiB A4S BiAHOBIEHHS
Ta po3BUTKY OO’EKTIB, pO3TalUOBaHMX Yy uUux perioHax (cT. 4, 7
3akoHy) [9, ¢. 77].

OTXe, 3aKOHOL4ABCTBO BpaxOBYe BCi BaXNUBi  Hanpsimu
peanisauii npaBa rpomagsiH Ha gepxaBHy cnyxby Ta cnyxby B
opraHax MiCLeBOro camMoBpsiAyBaHHA B YMOBax [eleHTpanisadil,
nonpu cknagHy couianbHO-MOMITUYHY CUTYaLLiI0 B KpaiHi.

MpaBo rpomagsH Ha gepxaBHy cryxkby Ta cnyx0y B opraHax
MiCLEeBOro camMoBpsiyBaHHA 3akpinneHe B 3akoHax YkpaiHu «[1po
MicueBe camoBpsidyBaHHs B YKpaiHi» Ta «[1po gepxaBHy crnyxoy», y
SAKNX BU3HAYeHO, Lo rpoMagsHn YKpaiHu peani3yloTb CBOE NpaBo Ha
ydyacTb Yy MiCLUEeBOMY CaMOBpsiAyBaHHI 3a NpPUHaNeXHIcTio [0
BiONOBIAHUX TepuTopianbHMX rpoman. byab-ski obMexeHHs npasa
rpomagaH YKpaiHM Ha yyacTb y MiCLLEBOMY CaMOBpsiAyBaHHI Ha
nigcTasi IXHIX pacu, KONbopy LLUKIpW, NONITUYHUX, PENIrINHKUX Ta iHLLIKX
nepekoHaHb, CTaTi, €eTHIYHOro Ta couianbHOro MOXOMKEHHS,
MaWHOBOro CTaHy, TePMiHY MELUKaHHsl Ha BiAMNOBIOHIN TepuTopil, 3a
MOBHMMMW YU iHLUMMM O3HaAKaMy 3a00POHEHI.

Mpobnemoto KOHCTUTYLLIMHOTO peryntoBaHHsA MicLeBoro
camoBpsgyBaHHS € HedoCTaTHbO 4iTKa PO3MEXOBaHICTb KaTeropin
«KuTeni» rpomagu Ta «rpomagsaHuy. Xutenamu TeputopianbHMX
rpomag MoXxyTb B6yTn He nuwe rpomagsHu. Lle, 3okpema, iHo3emui,
ocobu 6e3 rpoMagsiHCTBa, SiKi Ha 3aKOHHMX MigcTaBax MeLKalTb Y
MeXax KOHKPeTHUX TepuTopianbHO-agMIHICTPaTUBHUX OAMHULb.
3a 3aranbHuMm npasunoM (cT. 70 KoHcTuTyuii Ykpaiiun) npaso ronocy
Ha micueBux BMbopax, pedpepeHayMmax MalTb BUKITIOYHO rPOMaasiHu
YkpaiHn. Y 4.2 cT. 141 KoHcTutyuii YKpaiHm 3asHa4veHo:
«...aenytaty obMpalTbCs XUTENAMU cena, Cenuuia, Micta, pamoHy,
obnacTi Ha OCHOBI 3aranbHOro, piBHOro, NPsIMOro BMGopYoro npasa
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LWIASXOM TAEMHOrO rOnOCYBaHHA», OOHaK BUKOPUCTAHHA MOHATTH
«knteni» 6e3 agekBaTHOro MOMy TIYMadeHHs MOXe Npu3BEeCcTU 00
yCKIMagHeHHs npouecy peanisauii  BignosigHoOi Hopmu. Taka
BHYTPILLHA HEey3rogXeHictb y Mexax OCHOBHOro 3akoHy BXxe
crpuyMHMNa npaBOBY CYNEpPeyHiCTb MK He Ta npodinbHUMU
3akoHamu. 3rigHo 3 KoHcTuTyuieto YkpaiHu, nuwe rpoMagsiHu
MOXYTb ©OyTW HagineHi npaBom 6patM yyacTb B YNpaBniHHi
JepXaBHMMW cnpaBaMu Ta HeECTU BignoBianbHICTb 3a Taky
JisANbHICTb. BUpilleHHs NMTaHb MiCLEeBOro 3HayYeHHsi CTOCYETbCS He
Hapoay, a MeBHOro Koma 0cCib — MeLlKaHLiB TepuTopianbHOI rpoMmaau,
nonpu HasaBHICTb rpomagsHcTea. Llinkom noriyHuM BuaaeTbes
HadaHHSA >KUTENAM TepuTopianbHUX T[poMad, skKi  He MalTb
rpomagsHcTBa YkpaiHm (ocobu 6e3 rpomagsHcTBa, iHO3eMLi), npoTe
Ha 3aKOHHMX NiACTaBax MELUKATb Y MexXax BiAnoBiAHWUX HaceneHmx
MyHKTIB, nMpaBa y4acTi B 06e3nocepeHbOMYy MNPUAHSTTI pilleHb 3
NUTaHb MiCLLEBOrO 3HAYEHHS.

Hanpuknag, y [lonbwi npasBo wWoOo piBHOrO AoOCTyny Ao
OepxaBHOI cnyxbu Ta cny>xbu B opraHax MiCLLeBOro CamMoBpPSAAYyBaHHS
3akpinneHe KoHcTuTyuieto, BogHo4ac, 4ONOBHEHE HOPMOLO Mpo Te, WO
rpomagsaHn €C TakoX MalTb npaBo obinmMaTtu nocagn B CUCTEMI
ny6éniyHoi cnyx6u kpainm [10, c. 170]. Ha Hawy AymKy, 3aKpinneHHs
3anponoHOBaHOI HOPMK B 3aKOHOAABCTBI YKpaiHM Bignosigano 6 i
3aranbHOEBPOMNENCHKMM  TEHAEHUiAM,  30Kpema  MOJTOXKEHHSIM
NpurHATOI B Mexxax Paau €sponu KoHBeHLiT npo yyacTb iHO3eMUiB y
CYCNiflbHOMY XUTTi Ha MicLieBomy piBHi 1992 poky.

[Moka3oBMMK TakoX € MPUKNaguM OKpeMUX €BPOMEMNCbKUX KpaiH
(HimeuumnHn, Icnanii), y saxkux BIignoBigHO [0 HaUiOHaNbHOro
3aKoHoOaBCTBa MeLLKaHLi TepuTopianbHO-aAMIHICTPaTUBHNX
OOVHMUb MalwTb MpaBO Ha y4yacTb y Oe3nocepegHbOMY MPUAHSATTI
pilleHb 3 NUTaHb MiCLLEBOro 3HA4YEeHHS, OOHAaK Lie NpaBo € Pi3HMM AN
rpomMagsH Ta iHO3eMuiB. 3akpinneHHss TakMx npaB Ha pPiBHI
KoHcTuTyuil abo 3akoHiB YkpaiHu 3acsigumno © He nuwe
OpiEHTYBAHHSA HaLUOl Aep)KaBU Ha €BPOMENCbKi CTaHgapTu MicLeBol
Jemokparii, a 1 BUCOKMIA piBeHb [0Bipu 3 BGOKYy AepkaBu [0 BCiX
NOCTIMHUX MeLKaHLiB TepuTopianbHO-aaMIHICTPAaTUBHMUX OAMHULb
Hes3anexHo Bif iX rpoMaasaHCTBa.

AHanizytoun poceig  ®PpaHuii, fKka € [geueHTpanizoBaHo
YHITApHOIO [ep>XaBo, MOXHa CTBepaXKyBaTu, L0 AeueHTpanisauis
B Ui kpaiHi BiabyBanacs He LUNSXOM MepefaHHs NMOBHOBaXEHb Bif
JepXXaBHUX OpraHiB A0 MicueBuMX. Y LN KpaiHi € Taki TepuTopianbHi
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OAVHMILI, SKi MaloTb CaMOynpaBniHHA, | Taki, SKi He HagineHi uum
npaeoM. [Jo camoynpaBniHHA HanexaTtb KOMyHW, AenapTameHTn Ta
perioHn, a KaHTOHWU 1 OKPYrKM € TepUTOpianbHUMU OOUHULSAMMU, SIKi He
MalTb 3a3HayeHoro npaea. Ha Hawy OymKy, US cuctema He €
OeLeHTpanisoBaHo CUCTEMOIO YMpaBmiHHA Ha MiCUSAX, OCKINbKK
KOHTPONb 34iNCHIOKTL OpraHu, HagineHi NpaBoM camoynpaBfiHHS.

YkpaiHcbka Bnaja MOCTIMHO cniBnpaule 3 opraHamu Bnagu
KpaiH €Bponn 3 METOK BAOCKOHASNIEHHS IHCTUTYTIB [Oep)KaBHOI
cnyx6bu Ta cnyxbu B opraHax MiCLeBOro camoBpsiiyBaHHS. HuHi
Ypsag YkpaiHu 3anpornoHyBaB A0 po3rnagy NpoekT 3akoHy YKpaiHu
«Mpo cnyxby B opraHax MiCLEBOro camoBpsdyBaHHA» Bif
20 6epesHa 2015 poky [11]. loro MeTol € OHOBIIEHHS MPaBOBOro
3abesneveHHsa  uiei  cnykbu, 30kpemMa  WnsAxoM  yHidikauii
MEeTOOONOrYHNX 3acag AepxaBHoi criyxbw Ta cnyxbu B opraHax
MiCLLEBOrO CamMOBpPSAYyBaHHS, YMOB BCTYMy, MOPSAKY MPOXOLKEHHS
Ta NPUNWHEHHS!, BU3HAYEHHS cTaTycy crnyX60BLiB opraHiB MiCLLeBOro
camoBpsAgyBaHHs, IXHbOro couianbHOro Ta NMpaBOBOro 3axXMUCTY.

Taki MONOXEHHA CrnpUATUMYTb MOCMIAOBHOMY  PO3B’S3aHHIO
npobrnem cTaTycy Cnyx0OBLUSA OpraHy MiCLEBOro CaMOBpSOyBaHHS;
NiABULLIEHHIO SIKOCTi MOCNYT, SIKi Ha4akTb CrYKO0BLi OpraHiB MiCLLeBOro
CaMOBpsiAYBaHHS; YNPOBaMKEHHIO NPO30POro MexaHiamMmy NPUAHATTS Ha
cnyx6y B opraHy MiCLEEBOro CaMOBpPSAYBaHHS; CTBOPEHHIO NMONITUYHO
HEeWTpanbHOro  iHCTUTYTY  CnyxObuM B  oOpraHax  MiCLEBOro
CaMOBpsiyBaHHS; NiABULLEHHIO PiBHSA COLlianbHOro Ta mMartepianbHOro
3aXUCTY CNy>XOOBLIB OpraHiB MiCLIEBOro CaMOBpPSiyBaHHS.

BakoHonpoekt  «[lpo cnyxkby B opraHax MicLeBOro
CaMOBps4yBaHHA» BCTAHOBIIOE CUCTEMY Mocag Cryx0u B opraHax
MicueBoro camoBpsifyBaHHA. OfHak uUel OOKYMEHT He dopmye
cucTemy cnyxbum B opraHax MiCLeBOro caMOBpsiAyBaHHS 3arasnom, a
nuiie BM3HaYae opraHisauilo Takoi Crnyxbu B KOXHOMY OKpemMomy
OpraHi MicL,eBOro camoBpsifyBaHHS. 3aKOHOMPOEKT BCTAHOBIIOE
3aranbHi nNpaBuna, ofHaK He MICTUTb aHi 3aranbHUX MPUHLMNIB
CUCTEMW, aHi opraHidauii kap’epu cnykboBLiB OpraHie MiCLEBOro
camoBpsaayBaHHsA. Came TOMy HOBWUI 3aKOHOMpPoeKT «[1po cnyx6by B
opraHax MiCLEBOro CaMOBpsilyBaHHs» He [ae 3moru HabpaTu
KOMNETEHTHUX cneuianicTis and opraHie MicueBoi Bnagu, He
3abesnevye MOMiTUYHY HEWTpanbHICTb MyOniyHOi cnyxbu Ta
NnoJoNaHHs Kopynuii.

[ocuTb chipHotO € HopMa, BUKITageHa B CT. 16 3aKOHOMPOEKTY, Lo
CTOCYETbCS NpaBa Ha Cryx0y B opraHax MiCLEBOro camoBpsiayBaHHS
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Ha nigctasi BUMOr [0 piBHA NPOGECINHOI KOMMETEHTHOCTI, HanpaMmy
niaroToBKM (crewjianbHOCTI) 1 0OMeXeHb, YCTaHOBMNEHNX 3akoHOM, LUO
Mae rpomMagsHuH YkpaiHu, skoMmy BunoBHunocs 18 pokis. Ha Hawy
OymKy, ocoba, skin BunoBHunocst 18 pokiB, We He MOoxe matu
HanexXHoro piBHA NPOdECINHOT KOMNETEHTHOCTI, OCKINbKX Liie He Mana
MOXXIMBOCTi OTPMMAaTU HamneXHoI OCBiTU. ToMy BiK, 3 AKOro ocoba Moxe
obGinmaTi nocagy B opraHax MICLEBOro CaMoBpsiAyBaHHS, HeobxiaHO
BM3HAYMTW Ha piBHI 21 pOKy.

Kpim uboro, 4o NpoekTy AOLUINbHO AoAaTu HOPMY, 3rifHO 3 AKOK
nicnst NpM3Ha4YeHHs ocobu Ha nocagy, Yy pasi, Akwo ocoba Brneplle
obimae nocagy B opraHax MiCLEBOro CamoBpsiyBaHHS, cnyxba
nepcoHany OpraHi3oBye CKMNafdeHHa npucarm cryxbosuem nepen
TMM, SIK 0coba CTae A0 BUKOHAHHA CNy>00BUX 0OOB’A3KIB B OpraHi
MiCLEBOro CaMOBpsiAYBaHHHA, O3HANOMMKE WOro 3 npaBunamm
BHYTPILLHLOIO TPYAOBOrO PO3MNopsaaKy Ta NoCcagoBO iHCTPYKLUIELD.

Lli pekomeHpauii MalTb CNPUSATM MNOCUIMEHHIO MPAKTUYHOI
[ieBOCTI NpaBa rpoMagsiH YkpaiHm Ha crnykby B opraHax MicLeBoro
camoBpsiQyBaHHA, 3abe3neunTn AenoniTmsauilo camMoBpsiAyBaHHS,
niaBuLLEHHS piBHA npocdbecioHanisauii KagpoBOro Kopnycy opraHis
MiCLUEBOro camoBpsilyBaHHSA Ta KOHKpeTusauito dopManbHUX yMOB
BCTYMy Ha nocagy.

Y ubOMy acnekTti ronoBHa npobnema nonsrae B TOMYy, LIO
TepuTopianbHi rpomMagu 3aranom Ta iXHi rofloBHI nocagoBi ocobu
nepeBaXKHO MPOAOBXYIOTb acouiloBaTh TepuTopianbHi oauHWLI 3
aﬂ,MIHICTpaTVIBHO TepuTOpiankHUMK, Npo CTanuii PO3BUTOK SKNX Mae
niknysaTnca Aepxasa, ska B 0cobi opraHiB gepxaBHOI BUMKOHaBYOl
BNagu obupae HanpsM po3BUTKY KOXHOMO yKpaiHCbKOro micta, cena
yn cenuuia “ po3pobnsie BIANOBIAHI MMaHWM PO3BUTKY Ha MiacTasi
NPUARHATUX PilLIEHb.

3a3HayeHe nepeLLKompKae PYHKLIOHYBaAHHIO CUCTEMU MiCLLEBOrO
caMoBpsAyBaHHS, cnyxbi B opraHax MiCLEBOro CamoBpPSAyBaHHS.
TepuTopianbHi rpomMagu cami MNOBWHHI BU3HayaTucs, Yy SKOMY
HanpsMi IM po3BMBATKCS, aHanidyBaTy nepeearu Ta npobnemm cBoei
MiCLLeBOCTI, CNifbHOTU. TakuMm YnHoMm, Nnpobnemy Byae ycyHyTo, KOmu
NOHATTA MYHIUMNanbHOI TepUTopianbHOI OAUHULI — TepuTopianbHOT
rpomMagu — nocsae HanexHe Miclie y CBiZJOMOCTi He nuLle NocaaoBuX
oci6  MmicueBOro camMoBpsigyBaHHSA, a W  KOXHOIO  4reHa
TepuTopianbHoi rpomagn. Came Ha Ue cnig oOpieHTyBaTu
opraHisaTopiB pPi3HOMaHITHUX KypcCiB i cemiHapiB, O NPOBOAATb AN
nocagoBux OcCib MiCLLEBOro caMoBpsAyBaHHS.
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Taka cneuucpika mae OyTu BpaxoBaHa nMig 4Yac BU3HAYEHHS
Jep)xaBHoI cTpaTerii ynpaBniHHS MIiCLLeBMM PO3BUTKOM, Ha Hil cnig
BMOYyOOBYBATM OpraHisauito MmicueBoi cnyxbu, cuctemy mopanbHMX
LUiHHOCTEN, SKUMM  KepyBaTMMETbCA KOXeH 3i  cnyxboBLUiB
TepuTopianbHoi rpomaan. ®opmyBaHHA piBHS CBIAOMOCTI MicLLEBOro
rocnogaps — npouec TpuBanuin, WO 3anexuTb He nuwe Big
PiLLYYOCTi CiNbCLKOro Yy MiCbKOro rofioBu, a 1 Bif, HASABHOCTI B HBOMO
Ta YMeHiB Moro KoMaHau HeobxigHux 3HaHb. € niactasu
CTBEpOKyBaTH, LLIO Taki NepeTBOPEHHSA CNOHTaHHO He BiabyBalTbCs.

Y KpaiHax pO3BUMHEHOI Aemokparii (Hanpuknag, y HimeuuuHi)
CaMOoOOCTaTHICTb KOXHOI MicLeBOCTi € 6e3CYyMHIBHOI, OCKifbKM
KpalHa € nuwe iXHIM KOHrromMepaToM, a MOro cKnagoBi iCHyBanmu
He3amneXxHo 3 JaBHiX YaciB.

Ha nouatky XXI cT. B VYKpaiHi aKkTMBHO 3anpoBaKylOTb
€BPOMNENCHKI NpaBoBi CTaHAAPTM B Pi3HMX cepax. He € BUHATKOM i
cnyxba B opraHax MiCLEBOro CamMoOBpPsilyBaHHS, cucTemMa MicLEeBoro
camoBpsioyBaHHeA.  BusHavambHuM  3g000yTKOM € 3aranbHa
BiZINOBIOHICTb HauioHanbHOro 3aKoHOAaBCTBA YkpaiHn
OCHOBOMOJSIOXKHOMY CTaHOapTY MICLLEBOI Ta perioHanbHOI geMokpaTil —
€Bponencbkin  xapTil  micueBoro camoBpsgyBaHHs 1985 poky.
3a JonomMorot opraHie i nocagoBux ocib MiCLLEBOro caMoBpsiyBaHHS
peanisayloTb HW3Ky HOBUX I[HCTUTYTIB, Hacamnepen — IHCTUTYT
TPaHCKOPAOHHOIO CcniBpobIiTHULTBA, 30Kkpema y doopmaTi EBPOPErioHIB
3a yvacTio yKpalHCbKUX MICT i obrnacTen, iHCTUTYTIB nobpaTtumcTsa,
perioHanbHOI MOMITUKK, NPUKOPAOHHOIO CniBpoGITHMLTBA. [1ocTynoBo
aKTUBI3YETbCA [AiANbHICTE OpraHiB | nocagoBux ocib6 opraHiB
camoopraHisadii HaceneHHa B CUCTeMi MiCLEeBOro camoBpsiAyBaHHS
YkpaiHu. Po3BuBaEeTbLCA NpaBo TepuUTopianbHMX rpomas, 3rigHo 3 KM
BM3Ha4anbHy ponb BiOBOAATb OpraHam i nocagoBum ocobam
MiCLIEBOrO caMOBpsilyBaHHs, npoueaypam iXHbOI AianbHOCTI.

Ha »anb, dakTuyHa opraHisauia Ta QLignbHICTb opradiB i
nocagosux oci®6 MicueBoro camoBpsAyBaHHSA, nepedyciM — Ha
perioHanbHOMY PiBHi, Ha BigCTanUX 41 OEnNPecuBHUX TEPUTOPISX,
AKiCTb 3abesneveHHs NoTpeb Ta iHTepeciB MICLLEBOro HaceneHHsa He
3aBXAM Y3ro[KyHTbCS i3 3aranbHOEBPONENCHLKUMU CTaHAapTaMu.
Ha BigmiHy Big iHWWX €Bponencbkux pAepxas, B YKpaiHi
HECUCTEMHOK € [fepXaBHa nonituka Yy cdepi  MicueBoro
CaMOBpSAAYBaHHSA, IHCTUTYTIB AepxaBHOI cnyxbu Ta cnyxbu B
opraHax MiCLUEeBOro camoBpsiAyBaHHS, HEPO3B'A3aHUMKN € Npobnemm
couianbHO-eKOHOMIYHOrO PO3BUTKY Ta MNONITUYHOI CTabinbHOCTI,
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CynepeynuBoCTi HaLioHanbHOro 3aKOHOA4aBCTBA, WOro HEMOBHOI
BiOMOBIAHOCTI €BPOMENCLKMM MpaBOBMM CTaHgapTam Yy cdepi
MiCLEBOro Ta perioHanbLHOro CcaMOBpPSAOYyBaHHS, CTanoro pO3BUTKY,
TepuTopianbHOI opraHi3auil Bnagun Towo. Lle cTocyetbea i
nNpaBoOTBOPYOi, MNpaBopeani3auinHoi Ta iHaHCOBO-MaTepianbHOT
0OMeXeHOCTi opraHiB, NOCagoBMX OCIO MiCLLEBOro caMoBpsiyBaHHS.

Ha Hawy AymKy, akTyanbHOK € MpuHUMNoBa nosuuis LWoao
HeoOXigHOCTi KoaudikyBaTM HOPMMU, SKi  perynoTb nyonivyHo-
cny60Bi BIJHOCUHW B €OWHOMY HOPMaTUBHO-MPaBOBOMY aKTi —
MyHiyunansHoMy Kogekci YkpaiHu. Takmi 3akoHOOaBYMA  akT
cnpuaTMME HaBNUXKEHHI0 MpPaBOBMX HOPM MpO cnyxBy B opraHax
MiCLLEBOro CaMOBpsiQyBaHHA OO NpUHUMMIB nybniyHoro npaea Ta
ccep 1noro  3actocyBaHHs. [locapgoBi ocobu  MmicueBoro
CaMOBpSQYBaHHA € HaWHATMMKM  TepuTopianbHOK  FpoMajoro
npauiBHMkamy  gns  peanisauii  BignoBigHUX  PyHKUiK  WwoAo
3abe3neyveHHsa KOHCTUTYLIMHMX NpaB i cBo6OA rpoMaasH, CNpUSHHS
cTanomy TepuTopianbHOMY po3BuTKy. OTxe, BOHM [0OpPOBINBHO
3000B’A3yI0TbCA  Nepes CBOE POMago  BMKOHYBaTM  CBOI
NMOBHOBaXXEHHS N 000B’s3kM [7], a rpoMaga 6epe Ha cebe 060B’A30K
rapaHTyBaTu nocafosin ocobi opraHy MicLeBOro caMoBpsAyBaHHS
HanexHi ymoBwu npaui, BignosigHi couianbHi cTaHAapTw.

CouianbHo-TpyooBUn  Xapaktep BIOHOCUH nocagoBux ocib
opraHiB MiCLLEBOro camoBpsgyBaHHSA Ta BiAMOBIOHMX OpraHis Bnagu
3YMOBMOE HEOOXiOHICTb yAOCKOHANEHHs MpaBOBOro peryntoBaHHS
nyo6nivyHo-cnyx00BMX BiQHOCKMH, 3aCTOCOBYHOYM OO MOCAZOBMX OCIO
OpraHiB MiCLLeBOro CamMoOBpsilyBaHHSA 3aranbHi HOpMW TPYAOBOro
3aKOHOAABCTBA, Kepyl4yncb crneuudikolo  34iINCHIOBAHOI  HUMM
cnyxboBoi  gianeHocTi. Ha cnyxby B opraHax MicLeBOro
CaMOBpSAYyBaHHSA TakKOX Yy MEpPCNeKTUBi MOBUHEH OyTW MOLIMPEHMUI
BUKITHOYHO peXnM NybriyHO-NpaBoOBOro perynioBaHHs.

OueBnaHo, WO aHanizoBaHe npaBo NoTpebye MoKpalleHHs, a
OOCArHEHHs Liel MeTn BMMarae B3aemofii BCiX CKNagoBuX CTPYKTYpH
MpPaBOBOro CTaTyCy, sIka OXOMNIOE OCHOBHI BUAM NPaBOBOro CTaTycy
rpomagsH. CyTb ogHOro 3 Hux 3adpikcoBaHa B KoHCTUTYyUi YkpaiHu,
LLIO BM3HAYa€e NpaBoOBUi CTaTyC MOAUHM | FpPOMaAsiHMHA, a iHLWOro — B
opraHisauii nybniyHoi cnyxbu, npaBoOBOMYy CTaTyCi [OepXaBHOro
cnyx60BUSA Ta N0cagoBoi 0cobM MiCLLEBOro caMoBpPSAYBaHHS.

Mopsagok obGpaHHA Ta Npu3HayYeHHa Ha nocagy, ocobnuBiCTb
30iMCHEHHSA NOBHOBaXKEHb i NOPSALOK X MPUMNWHEHHS La€ nigctasu
CTBEpKYBaTU MpO HeOOXiAHICTb 3aKpinneHHs UbOoro Mnopsiaky B
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€OMHOMY HOPMAaTUBHO-NPABOBOMY akTi. [OUINbLHO NPUNHATU €4UHUN
3aKOHOAABYUIA aKT, CMNPsSIMOBaHUM Ha perynoBaHHA  nyonivyHol
cnyxbu B YkpaiHi. Ha nodaTkoBOMYy eTani MOXIMBE YyxXBareHHSs
0a30BOro 3akoHy Mpo nybniyHy cnyxby, WO peryne TiNbku
HansaranbHilli MNWTaHHS B3aEMO3B’'A3KY BCiIX BuAiB  nybnivyHol
cnyx60oBoi  AianbHOCTI. 3rogom HeoOXigHO po3pobUTM  Takui
KOMMNIIEKCHUIN JOKYMEHT, sk Cnyx60oBui kogekc YkpaiHu.

Cnig TakoX akueHTyBaTM YyBary Ha [AOUINbHOCTI YKNageHHs
Kogekcy eTuku pgenytatiB | nocagoBmx oci6  micuesoro
camoBpsagyBaHHA. MexaHism peryndauiiHoro Ta BMXOBHOMO BMAMBY
€TUYHOro KoAeKCcy nonsdrae B TOMy, WO BiH, SIK i MOpanb 3aranom, €
(POPMOI0 BHYTPILUHBOrO KOHTPOMO, OfHaK, Byay4n OnpuiogHEHUM,
HabyBae cTaTycy (QOpMM eranbHOro 30BHILHBOIO FPOMAaOCLKOro
KOHTPOIIO AiANbHOCTI NYBiYHNX Cny>x60BLIB.

BucHoBku. [lpoaHanidyBaBlM HOpMaTuMBHe 3abe3neyeHHs
npaea rpomagsH Ha nybnivyHy cnyxby B YkpaiHi, ypaxoByoun 4OCBIg
E€BPOMENCLKMX  KpaiH, MOXHa  OKpecnutnm  Taki  Hanpsmu
ONTUMI3yBaHHSA Uiel cepu:

— 3anpoBaguTu crneuianisoBaHi opraHM Ta nocagoBux oOcib y
cUCTEeMi MicLEeBOro camoBpsiayBaHHS (Hanpuknag, YNOBHOBaXeHUN
y cnpaBax TepuTopianbHOi rpoMaaun, MicLeBui oMOyACMEH);

— yperynioBaTu cTaTyc TeputopianbHOI rpoMaamn, BiAHOCUHU MiXK
opraHamu Aep)XaBHOI BMKOHaBYOl BnaguM M opraHamm MicLEeBOro
CcaMOBpSAYyBaHHS;

— yOOCKOHaNUTU npouenypu  LisnbHOCTI  mocagoBux ocib  y
cucTeMi gepxaBHOI Bnagu Ta MiCLLEBOro CaMoOBpPsiAyBaHHS;

— NigBNWMTU NPOodeCiMHUIN piBEHb MNiArOTOBKM NOCaZoBUX OCIO
OpraHiB AepxaBHOI Briagu i opraHiB MiCLEBOro camoBpsilyBaHHS B
KOHTEKCTI AeueHTpani3auii;

— obmexuTn BropokpaTnsauito B AisNbHOCTI OpraHiB i NnocagoBux
oci6 opraHiB gepxaBHOI Brnagn W OpraHiB  MicLeBOro
CaMOBps4yBaHHSA, 3anpoBagvBLLUM  MpuHUMN  cybcupiapHocTi B
3aKOHOAABCTBO YKpaiHM Ta NpaKTMKy MOro peanisauii.

Omke, onsa edeKktmBHOi pobOTM oOpraHiB i MocagoBux OCIO
JepXaBHOI Bfaau Ta MICLLeBOro camoBpsaayBaHHA, PO3BUTKY AepKaBu
HeoOxigHO, Hacamneped, YAOCKOHanuTW HOpPMaTuBHO-NpaBoBy 6asy,
sika perynoe Ta 3abeanedye npaBo rpomMagsaH Ha AEpPXXaBHY CITyXOYy,
cnyxkby B opraHax MiCLeBOro camoBpsiyBaHHs. 30kpema, igetbcs
Npo BHECeHHs 3MiH A0 KoHcTuTyuil YkpaiHu woao AeueHTpanisadii,
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Wo cnpusatume edeKTMBHOMY (YHKLIOHYBaHHIO OpraHiB AepXXaBHol
BNagn W OpraHiB MiCLEBOro CcaMOBpPsAAYBaHHS, NiABULLEHHIO
kBanicgikauii Ta npodpecioHaniamy ixHix nocagoBux 0Ocid, Ha
HaneXHOMY piBHi 3ab6e3ne4YnTu iHTepecu Ta NOTPeOM HaceneHHs.
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Perfection of Legal Regulation for Ukrainian Citizens’ Rights
to Civil Service Amidst Decentralization
of Power and Eurointegrational

The Article is devoted to the analysis to perfectionalize
constitutional legal regulation for Ukrainian citizens’ rights to civil
service and service in local self-government bodies amidst
decentralization of power and Eurointegrational processes. Herein
formulated has been inference and suggestions regarding
perfectioning the provision of this constitutional right.

After analyzing the legal regulation of the right of citizens to public
service in we can say, for efficient work of state power agencies and
offices, for the development of the state, first of all, it is necessary to
perfectionalize the legislative regulation that regulates and provides for
the citizens’ right to state service and service in local self-governance.
It also deals with amending the Constitution of Ukraine in the concern
of decentralization, that enables the state power and local self-
governance agencies and bodies and their officers to efficiently
function, to upgrade qualifications and professionalism, to duly secure
interests and demands of the population.

Generally, the following is suggested:

—to implement specialized agencies and offices in the local
government system, for instance: Ombudsman for Territorial
Community’s affairs, also Local ombudsmen,;

220



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

— to regulate the status of Territorial communities, interrelations
between the state executive agencies and local self-government
bodies;

—to perfectionalize executive procedures for officers in the
system of state power and local self-government;

—to upgrade the professional training level of officers for state
power agencies and local self-government bodies, with the account
of effects of decentralization;

—to decrease bureaucratization in the work of agencies and
officials, to introduce the principle of subsidiarity into the legislation of
Ukraine, as well as into practice of its implementation.

Keywords: public service; citizens’ rights to state service;
citizens’ rights to serve in local self-governance; Decentralization;
Eurointegrational processes.
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Forms of Implementation of the Powers
of Local Self-Government Bodies and Ways
of their Reform in Ukraine

This article is devoted to determining the forms of implementation of the powers
of local self-government bodies in Ukraine. The article defines the legislative acts
regulating the exercise of powers by local self-government bodies and outlines the
most important forms of realization of the powers of local self-government bodies in
modern Ukraine. The forms of realization of deputies functions are indicated.

The description of the implementation of power in the legal, organizational, legal and
organizational frameworks is given. The paper analyzes the process of holding plenary
meetings of councils, the form of the work of executive committees of councils.

The article contains a description of the work of standing commissions.
The article defines the forms of work of officials of local self-government. The article
contains, legally defined, a description of the forms of work of deputies of the councils.
The normative legal acts regulating the activities of the secretariat of the local self-
government body are determined.

The function of the state is to develop a strategy for the development of local
self-government at the basic level with the aim of gradually increasing administrative
and financial autonomy, increasing their competence and authority, as well as
accumulation of organizational and financial resources for their implementation.

The circle of rights assigned to the territorial community, its direct participation in
social and political life, control over local self-government bodies and limitation of such
control are defined. The information on formation of elective bodies of local self-
government (rural, urban, district in cities, district councils) is indicated.

The problems of full control of the community by the activities of local authorities
and officials were identified.

The internal organizational form of work, aimed at ensuring the activity of the
councils, their normal functioning is described. The problems of legislative
consolidation of forms of realization of powers of local self-government bodies are
determined, and the improvement of the said regulation is proposed.

Keywords: Bodies of local self-government; powers of local self-government
bodies; forms of realization of powers of local self-government bodies.
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Formulation of the problem. To date, the implementation of
local authorities by its authorities directly depends on the
development of a democratic society in the country, and, through the
forms of such powers, it is possible to determine how well the local
self-government bodies in Ukraine are working. Different scholars in
the field of constitutional law gives author classifications of the forms
of implementation of their powers by local self-government bodies,
as well as distinguish deficiencies and advantages. The actual state
of implementation by local governments in Ukraine of its powers is
not ideal and needs reforms.

The analysis of recent research in the field of the
implementation of the powers of local self-government bodies in
Ukraine provide: T. Andrievsky, V. Aver'yanov, M. Baimuratov,
Y. Barabash, V. Barsky, O. Batanov, S. Bobrovnik, M. Burinskiene,
L. Duguit, V. Fedorenko, O. Fritsky, V. Gorshenov, V. Hoffmann-
Martinot, D.Ivanov, S. Kabishev, B. Kalinovsky, V. Kampo,
V. Kolisnyk, A. Kolodiy, M. Kornienko, |. Kozyrev, M. Kozyubra,
V. Kravchenko, P. Lyubchenko, V. Mamonov, GR  Martin,
T. Maslovskaya, M. Orzich, M. Pittsyk, V. Pogorilko, P. Pokataev,
V. Prieshkina, M. Puhtinsky, A. Selivanov, S. Seregin, S. Seryogina,
V. Seryogin, V. Shapoval, K. Shugrin M. Sidorchuk, O. Sinkevich,
J. Smith, I. Storozhuk, Yu. Tikhomirov, Yu. Todyk, S. Ukhina,
MA Vasil'ev, MP Voronov, G. Zadorozhnya and others.

The activities of local self-government bodies concerning direct,
operational and day-to-day management of economic and socio-
cultural life take place in certain forms, which are directly related to
the content of the powers of the respective bodies.

Definition of the form of activity of local self-government bodies
is a set of ways to implement their competencies, which are carried
out with the help of statutory, other regulatory acts, as well as the
practice of councils, actions of these bodies, officials and deputies.

Usually, the exercise of authority is carried out in certain legal,
organizational, legal and organizational frameworks (council
sessions, meetings of executive committees, work of standing
commissions, local self-government officials, work of deputies, etc.

Under the forms of activities representative bodies of local self-
government are the basic, independent, specific, carried out within
the framework of certain legal, organizational and legal and
organizational frameworks of the councils, their bodies, officials and
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deputies, through which the competence of local councils and their
bodies is realized.

Analysis of the Articles of the Law «On Local Self-Government
of Ukraine», which relate to the forms of activity of representative
bodies of local self-government, allows us to conclude that their
tasks and functions are carried out in legal, organizational and
material-technical forms [1].

The legal form of the activity of local councils is manifested in
the implementation of the powers of these bodies related to the rule-
making and law enforcement activities of representative, executive
and their officials, aimed at regulating legal relations.

The organizational form of activity, unlike the legal, does not
provide for legal consequences and does not directly form legal
relations. The actions that make up its content ensure the fulfillment
of the tasks, functions and powers of the councils through the use of
specific organizational forms not necessarily enshrined in the law.

The main place in this series is organizational and legal forms,
directly enshrined in the Law. These forms include:

—sessions of councils of local self-government as the main
organizational and legal form of their activity;

—meeting of executive committees of councils, standing
commissions;

—work of deputies throughout the territory of the respective
territorial community;

—organization and holding of local referendums, general
meetings of citizens;

—local initiatives of members of a territorial community; public
hearing.

Depending on the orientation and purpose, organizational forms
of council activities are divided into general and specific institutions.

The general forms include the internal-organizational and
organizational work of councils, their bodies and deputies [2].

The internal organizational form of work is aimed at ensuring the
activity of the councils, their normal functioning. The content of this
form consists in the preparation of sessions, meetings of executive
committees, standing commissions, and the activities of deputies
among the population. In-house organizational work is also needed
in solving the issues of forming councils, improving the internal
structure, the staff of the council. It is implemented by all bodies of
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the council, but more in relation to the activities of the executive
committee and the village or city mayor.

An important means of ensuring the leadership of the
subordinate councils of enterprises, organizations and institutions is
the organizational work of the councils, aimed at implementing their
decisions in all spheres of economic, social and cultural construction
management in their territory. An important role in implementing this
form of work is played by the executive council of councils, which is
called to implement acts of council.

Unlike internal-organizational, organizational work is less
regulated by procedural and procedural rules. The experience of
deputies, which is acquired on the basis of professional knowledge,
practical skills, organizational skills, as well as concrete and
substantiated measures being developed and implemented, is of
particular importance in it [3].

If internal-organizational activity is more of a matter for the
executive branch of the council, then the organizational work is inherent
in both the council, its other bodies, the chairman and the deputies.

General organizational forms of activity of councils are realized
with the help of concrete forms of work. The latter, in turn, depending
on their role and importance in the leadership that the council carries
out, can be divided into main and auxiliary ones.

The main organizational forms of the council’s activity are direct
organizational work of the chairman of the council, the executive
committee and its bodies, standing commissions, the activities of
deputies and the population in the bodies of its self-organization.

For the implementation of the preparatory work, verification of
implementation and control by the council, they use the auxiliary
forms of organizational activity, which include, in particular: the
activities of the preparatory committees and working groups of the
standing commissions; conducting production and operational
meetings; seminars and conferences, etc. Depending on the range
of bodies and persons engaged in organizational activities,
distinguish its collegial and individual forms [2].

The first ones, in particular, include a session or a meeting and
so on. Others include the individual work of deputies among the
population, and others.

Depending on cases considered by the council and its bodies,
distinguish organizational forms that are used for consideration of
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general issues (session, meeting of executive committees, standing
commissions) and special (work of departments of executive
committees) competence.

The material and technical form of the activity of the councils
has no legal and organizational character. It comes down to the
provision of auxiliary measures (compilation of reports, case
management, etc.).

The methods of council activity are means that are used within
certain forms in order to exercise their powers.

The methods of activity of councils are distinguished by legal
and organizational.

Legal method - this is a means of the adoption of councils and
their bodies of relevant regulatory acts.

Organizational methods are means of achieving a certain goal
within the appropriate forms of organizational activity.

There are also organizational and legal methods that are
enshrined in the relevant regulations (for example, methods of
organizing and checking execution, information provision for the
work of the board, etc.).

Organizational methods depending on the orientation and
purpose of the councils are divided into general and derivative from
them, or specific.

The first ones, in particular, include direct management and
coordination methods [3].

General methods are implemented based on the application of
special methods, which in turn, depending on their role and
importance in the process of implementation of the councils of
leadership are divided into the main and auxiliary. Taken together,
they constitute a system of organizational methods of councils.

Among the main methods of organizational activity, the most
common are organizational planning of councils, forecasting,
instruction, control.

Along with the main distinguished group of subsidiary methods
of organizational activities of representative bodies of local self-
government, which, in particular, include: providing assistance to the
relevant authorities; ensuring timely performance of tasks; promotion
of appropriate measures, etc.
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Reforming local self-government at the basic level (rural and
urban), in order to expand their competencies, powers, and means of
their implementation, requires centralized government support [2].

Given the underdevelopment of civil society, the insufficient
level of political culture, and the peculiarities of the political and
cultural traditions of Ukraine, the initiative and control over the
process of reforming the system of local self-government should be
carried out by the central authorities. In particular, the state should
develop a strategy for the development of local self-government at
the basic level with a view to gradually increasing administrative and
financial autonomy, increasing their competence and authority, as
well as accumulation of organizational and financial resources for
their implementation.

Despite the wide range of rights enshrined in the territorial
community, its direct participation in the social and political life, the
control over local self-government bodies is limited mainly to election
functions: the formation of elective bodies of local self-government
(rural, urban, district in cities, district, regional glad); election of
elected officials of local self-government (village, settlement, city
mayor). However, the elections do not guarantee the full control of
the community for the activities of local authorities and officials.

Moreover, some cities specify the most important problems of
local importance, defining the issue of housing and communal
services and the local budget for consideration at public hearings.
The issue of housing and communal services is mainly a question of
obtaining quality services by citizens [4].

As the problems of control over their quality are the main
concern of consumers, it would be expedient to introduce public
control in the statutes of all territorial communities. Moreover, this
norm must be made universal, that is, it should apply not only to the
sphere of housing and communal services, but also to the whole
range of services provided to the community.

The revision and such a rule as the procedure for taking into
account the decisions of public hearings is needed. Usually
decisions of public hearings are considered at the meeting of the
executive committee of the city or regional council or at the session
of the relevant council [5].

There remains an open question about the efficiency of state
control in the field of local self-government. Scientists propose to
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evaluate the effectiveness of control in the system of local self-
government on the following indicators:

a) a real and socially useful management goal;

b) costs of resources and managerial energy;

c) the timeframe for achieving the goal;

d) the circumstances of the internal and external nature.

In modern conditions, the main direction of further improvement
of these forms and methods of councils is the direct agreement of
them with the specific tasks of these bodies in all spheres of activity
of representative bodies of local self-government in Ukraine [6].

Conclusions. Having considered the forms of exercising
powers by local authorities in Ukraine, it should be noted that some
of them are more in theory than in practice, since not every citizen of
Ukraine knows exactly how he can use public power. In fact, in
practically all forms of exercising the powers of local self-government
bodies, an ordinary citizen participates, who is not an official of a
local government body. Moreover, not every citizen knows that he
can control the exercise of power by local authorities through public
control and other means. Such conclusions indicate that the level of
democratization of society in Ukraine is not at the highest level and
needs to be reformed.
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®dopmu peanisauii NTOBHOBaXeHb OpraHiB MicLeBoro
caMmoBpsifyBaHHA Ta WAXM iX pechopMyBaHHA B YKpaiHi

Bu3HayeHo hbopmMM 34iMCHEHHS MOBHOBAaXKEHb OpraHiB MiCLIEBOro
camoBpsayBaHHA B YKpaiHi. NpoaHanisoBaHO 3akoHOAaBYi akTW, AKi
peryniolTb  peanisauiloc  NMOBHOBaXeHb OpraHaMmyM  MiCLEeBoro
CamMOoBpSAYBaHHS, 1 OKPECNeHO HamBaXnuBiLLi iXHi (OpMM B CydacHin
YkpaiHi. BucsitneHo dhopmu peanisauii AenyTaTcbkux OyHKLIN.

HaBegeHo xapakTepucTuky 3A4iMCHEHHS Bnaau B NpaBoOBUX Ta
opraHisauiiHmx mexax. BucBiTneHo npouec npoBeAeHHs NneHapHUx
3acigaHb paa, dopmMu poboTU IXHIX BUKOHABYMX KOMITETIB.

HocnigpkeHo poboTy MOCTIMHMX KOMicin. BusHavyeHo dopmu
OiSNbHOCTI nocagosux  ocib MiCLEBOro  camMoBps4yBaHHS.
lMpoaHanizoBaHO HOPMATUBHO-NPABOBI  aKkTW, WO PerynioTb
DiSNbHICTb cekpeTapiaTy opraHy MicLLeBoro camoBpsagyBaHHS.

Po3rnsaHyTo yHKUil0 AepXaBu LWOAO pOo3pobneHHs cTparterii
PO3BMTKY MICLEBOro caMoBpsiAyBaHHA Ha 6a30BOMY PiBHI 3 METO
MOCTYMNOBOro PO3LUMPEHHST aaMIHICTPaTUBHOI i (biHAHCOBOI aBTOHOMIT
Ta MeX KOMMeTeHUil, niABMLLEHHS 1X aBTOpPUTETY, a TaKoX
HaKOMUYEHHS1 OpraHisauiHux | diHaHCOBUX pecypciB  ansa  ix
peanisauii.

OkpecrneHO KOMo npa., 3akpinfneHux 3a TepuTopianbHO
rpomagoto, it 6e3nocepeHo yyacTb Y couianbHOMY Ta NOMITUYHOMY
XWUTTi, KOHTPOSlb 3a oOpraHamu MiICLEBOro camMoBpsgyBaHHA ¢
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OOMeXeHHs1 TaKoro KOHTpom. 3asHayeHo iHdopmauilo  npo
YTBOPEHHS BUOOPHMX OpraHiB MiCLLEBOro camMoBpsiAyBaHHS (CinbCbki,
MiCbKi, pallOHHI B MiCTax, pamoHHi paan).

BuceitneHo npoGrnemy MNOBHOrO KOHTPOJSIKO rpoMagu 3a
DiSiNbHICTIO MicLEeBMX OpraHiB BNagu Ta nocagoBux ocio.

CxapakTepu3oBaHO BHYTPILLIHIO OpraHisauinHy dopmMy poboTu,
cnpsAMoBaHy Ha 3abesnedeHHs AianbHOCTi paf, X HopManbHOro
yHKUiOHYBaHHs. 3’sicoBaHO Npobnemy 3aKOHOOABYOrO 3aKpPinneHHs!
dopm peanisadii NOBHOBaXKeHb OpraHiB MICLIEBOro CamoBpSAyBaHHS,
OKpPEeCneHO LLUMAXM BAOCKOHANEHHS 3a3Ha4YeHOoro perynoBaHHs.

KnrouoBi cnoBa: opraHu MicLeBOro camMoOBpPsOYyBaHHS;
NMOBHOBaXEHHA OpraHiB MiCLLeBOro CaMOBpsiAyBaHHS;,  dopMu
peanisayii NOBHOBaXXeHb OpraHiB MiCLLeBOro CaMoBpsiAyBaHHS.

230



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akademii 6HympilHix cripag

YK 347.994

Amumpiee C. M. — acnipaHT kadenpu
LMBINbHOro Npaesa i npouecy HauioHanbHOT
akageMii BHYTpILWHiX cnpas, M. Knis

MoHATTA 1 eneMeHTU UUBINbLHOro npouecyanbHOro
cTaTycy 3asiBHMKa B CrpaBaX OKpemMoro
npoBaaXXeHHA

HocnidxeHo yusinbHUU npouecyanbHUli cmamyc 3asieHuka 8 crpaeax
OKpemoeo npoeadxeHHs. Llinsxom aHanisy Haykoeoi OOKMPUHU ma YusiribHO20
npouyecyanbHo20 3akoHodascmea YKpaiHu eu3HayeHO MOoHMMs U BUOKPEeMIeHO
efleMeHmu YusinibHo20 poyecyarnbHo20 cmamycy 3asieHuUKa 8 crijpasax OKpemMoz20
posadxKeHHsl.

BcmaHoeneHo, wWo yusinbHUM poyecyanbHUM CmamycoM 3asi@HUKa €
CcyKynHicmb rpas, 0608’s3kie ma iHmepecie 3a3HayeHo20 cyb’ekma UYuBirbHUX
npouyecyarnbHUX Npaso8iOHOCUH, 3aKpifaeHUX y YusinbHOMY rpouecyanbHOMY rpasi.

O6rpyHmMo8aHo MoJIOXeHHs, 32i0HO 3 sIKuM 00 efleMeHmi8 UyusifibHO20
npouyecyanbHO20 cmamycy 3asi8HUKa Hanexamb: Cyb’eKmueHi UueinbHi npouecyarbHi
npaea, rpuduUYHI YusirbHIi npouecyanbHi 06068’a3Ku, 3aKOHHI UuBInbHI rnpouecyarbHi
iHmepecu.

BusHadeHo, w0 yusinbHUl npouecyanbHuli cmamyc 3asi8HUKa 6 cripasax
OKpemMoeo rposadxeHHs, 3 021190y Ha nidcmasu ma nepedymMosuU 020 8UHUKHEHHS, €
dewo nodibHum OG0 UUBINLHO20 MpPoUecyanbHO20 cmamycy rnosusadya 8 cripasax
10308HO20 rposadxeHHsl. Tak, | 3as68HUK y cripasax OKpeMoe2o Mpo8adXeHHs, i
rnosusay y crpasax [M0308HO20 [POBAOXEHHS HaldineHi 3azanbHUMU UYUBirIbHUMU
npouecyanbHUMU fpaeaMu y4acHukie cripasu, nepedbavyeHumu 8 4. 1 cm. 43
LusinbHo2o npouecyanbHo2o Kodekcy YKpaiHu, a makox 3a2afbHUMu UYusifibHUMU
npouecyanbHUMuU 0608’a3kamu, nepedbayeHumu 4. 2 cm. 43 yboeo Kodekcy.

3’cosaHo, w0 3asiI8HUK y cripasax OKpeMoeo rpoeadXeHHs Mae rnpaea ma
0608’a3Ku cmopiH, Kpim eurnadkie, nepedbayeHux y po3dini IV 3a3Ha4yeHO20 3aKOHyY.
BidnosidHy Hopmy cnid minymayumu He bykeanbHo, a adanmysaswu ii 0o crieuianbHOI
topuduyHoi npouedypu po3ansdy cripas y nopsidKy OKPemMoz2o rpo8adXKeHHs.

HosedeHo, wo uyusinbHUl npoyecyanbHUl I[HMepec 3asi8HUKa [o/s2ac 8
npaeHeHHi Oomozmucsi baxaHozo Onsi cebe npouecyanbHO20 pesynbmamy —
yxearneHHs pilueHHs1 cydy rpo 3ado80sIEHHS 3as18uU.

KnroyoBi cnoBa: 3asBHNK; OKpemMe NpoBagXEHHS; NPaBOBUIA CTATyC; LUMBINbHUA
npolecyarnbHUii CTaTyc; UMBINbHE npouecyarnbHe Cy0’e€KTUBHE NpaBo; UMBINbHUMA
npouecyanbHuii 060B’s130K; UMBINbHUIA NpoLecyanbHWi iHTepec.

NMoctraHoBka npobnemu. Cepen IHCTUTYTIB  UMBINBHOIO
npolecyanbHOro npasa YkpaiHu Baxnuee Micue Mocifae iHCTUTYT
UMBINBHOrO  MpouecyanbHOro  MNpaBoBOro  cTaTycy, LWo Mae
creuianbHU NpegmMeT NpaBOBOroO PerynoBaHHS, a TakoX NoLEeKoNu

© Omutpies C. M., 2018
231



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

BUPI3HAETBCA BiACUMbHUM XapakTepoM MNpaBOBUX HOPM, LWO WNOro
cTaHoBn4aTh [1, c. 6].

3HaYeHHs HCTUTYTY UMBINBHOrO MpouecyansHOro npaBoOBOro
cTaTycy nonsirae B TOMY, WO BiH € CUCTEMOI NMPaBOBUX HOPM, SiKi
BM3Ha4YalTb BUL i Mipy MOXNMBOI Ta OOOB’A3KOBOI MNOBEIHKU
YYaCHUKIB LUMBINBHOIO MpoLEecy, a TaKoX CrpsMOBaHICTb IXHbOro
nMparHeHHa  JOCArTM  NEBHOro  MNpouecyanbHOro  pesynbrarty.
LineinbHMIn npouecyanbHuin npaBoBun ctatyc (y Ccyb'eKTUBHOMY
3Ha4YeHHi) € HeBig'eEMHOW BNACTUBICTIO OyAb-AKOro y4vacHuka
umMBineHoro npouecy [1, c. 6].

[MpuUTamMaHHUIA BiH i y4acHMKaM CnpaB OKPEMOro MPOBaKEHHS.
Came uUsa rpyna y4acCHUKIB LMBINBHOIO mpouecy € ocobnueoto, Lo
3yMOBIIEHO creumcikoo 8K BigNOBIgHOrO  BMAY  UMBINbHOrO
CYOOMMHCTBA, TaK i HpUANYHOI CYTHOCTI ocib, aki 6epyTb yyacTb y
BiONOBIOHUX UMBINbHMX cripaBax. Yci Taki ocobu marTb npaeBo abo
3060B’s3aHi 34ilcHIOBaTW B CyAi NEBHI NnpouecyanbHi Ail, cnpsiMoBaHi
Ha BUHWKHEHHS, PO3BUTOK i MPUMWHEHHS LUMBINbHOIO CY4O4MHCTBA.

AHani3 ocTtaHHix gocnigxeHb i nybnikauin. HaykoBi nornagn
Ha npobnemy UMBINMBHOTO MpOLEecyanbHOro CTaTycy YYacHWKIB
UMBINBHOMO NpoLeCcy BioobpaXeHO B AOCHIMKEHHAX TakMxX YKPaiHCbKMX
HaykoBLuiB, sk C.C. buukoa, 0. B. binoycos, K. B. 'ycapos,
B. B. Komapos, [. 1. Jlycnenuk, 0. [O. MNputnka, C. A. dypca,
I.B.Yypnita Ta iH. 3asHadeHi npouecyanictu aHanisyBanm
30e6inbWworo uMBINbHUA npouecyansHuin ctatyc ocib, ski 6epyTb
y4acTb y cnpaBax MO30BHOIO NPOBaAXKEHHS.

Came TOoMy npobnemHi acnekTu, MNOB’si3aHi 3 BU3HAYEHHSIM
MOHATTS Ta BUOKPEMIIEHHSAM €NeMEHTIB LMBINbHOro NpouecyarnbHOro
cTaTycy 3asiBHWKa B CnpaBax OKPEeMOro npoBafXeHHsl, AOCHiAKEHO
HedoCTaTHbO, BOHM  MNOTPeOYOTb  MOAANbLIOTO  HAyKOBOrO
po3pobneHHs, WO i CTAaHOBUTb METY HaLLOi HAYKOBOI PO3BiAKN.

Buknag ocHoBHoro matepiany. BignosigHo go 4. 3 cT. 42
LMK YkpaiHu, y cnpaBax OKpemoro npoBafXeHHs ydacHuKamu
CcrnpaBu € 3asiBHUKMU, iHLWI 3aiHTepecoBaHi ocobu.

Y opugundHin nitepatypi 3asHayaloTb, WO 3asBHUK € OOHUM i3
ronoBHMx cyb’ekTiB, ski OepyTb yyacTb Yy cnpaBax OKPEMOro
npoBamKeHHsA. 3akoHoJaBeLlb He nponoHye AediHiuii noHATTA
aHanisoBaHOro y4vacHuKa UMBINIbBHOMO npouecy, Wo 3yMOBIOE
BapiaTMBHICTb NOro HAayKOBOro TnymMayeHHs [2, c. 143].

Y HayKoBil [OOKTPMHI 3asiBHMKA BM3HA4YalTb SK: 0OCOOy, Ha
3aXMCT OXOPOHIOBAHMX 3aKOHOM iHTepeciB  4KOi  po3no4vaTto
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NpOBaKEHHA Yy cCrnpasi, NPUMYOMY He3anexHo Big Toro, i3 4uel
iHiliaTMBM Moro nopyweHo [3, c¢. 8]; akTuBHWMIA CyB’eKT CymoOBOro
npouecy, SKMI BiANOBIAHO OO «MoZeni», 3ad)ikcoBaHOi B Hopmax
npouecyarnbHOro npaBa, «3aryCckae MexaHi3mMm» CydoBOro po3rnsagy
LWNAXOM MOAAHHA 3asiBM [0 CyAy, Mawuyu MEeBHUN BMacHWI
iHTepec [4, c. 59]; disnuHy uM opuguyHy ocoby, 3a 3asiBOK KOl
BiAKPMTO NpoOBaaXeHHSA B cnpasi [5, c. 544] Towo.

[eski npouecyanictu TnymadaTtb 3asiBHMKa sik 0coly, wo bepe
y4yacTb Yy ChpaBax OKPEMOro MpOBaKEHHHA, u4epe3 O3Haku
3a3HavyeHoro cyb’ekTa UMBINbHMX NpoLecyanbHNX NPaBOBigHOCUH.

Tak, C. A. dypca 3-nomix xapakTepHUX pUC 3adBHUKA B CnpaBax
OKpPEMOro npoOBa[XEHHS BW3Hayae: a) HeobxigHiCTb CcymoBoro
nigTBepaXeHHss obcTaBuH, 06e3 AKMX 3asBHMK M0o36aBneHumn
MOXMMBOCTI 34iMCHUTM CBOI npaBa; 6) nopyleHHs cnpaBu And
3aXUCTYy MOro OXOPOHIOBaHMUX 3aKOHOM IHTEPECIB, AKLO HEMaE Cropy
npo npaeBo; B) MOro ocobucty npouecyanbHy Ta MartepianbHo-
npaBoOBY 3aiHTEPECOBaHICTb Yy CnpaBi, dKa BUSBMASETLCA SK Y
MOLUMPEHHI Ha HbOrO BCiX NMPaBOBUX HACMIAKIB CYAOBOro pPilleHHS,
o Habpano 3akoHHOI cuin, Tak i B ODOOB’AI3KOBOMY NpPaBOBOMY
3B’A3KYy BCT@HOBIIEHOro cyaoM akTy (06CTaBUHN) 3 OXOPOHIOBAHUM
3aKOHOM iHTEPECOM 3asiBHMKa Ta MOro MpaBOM; I) MOKMNadeHHs Ha
3asiBHMKa Cy0BMKX BUTpaT [6, ¢c. 520].

BBaxatoum 3asBHMKA OCHOBHUM YYaCHWKOM LMBINIbHMX CMpaB
OKpeMOoro npoBaKeHHsl, My nojinsemo nosuuito [. B. Yypnity,
3rigHO 3 sIKOK 3asABHMKOM € ocoba, B iHTepecax S$KOi BiOKpUTO
oKpeme NpoBaKeHHS B cnpasi [2, c. 145].

Y 3B’A3KYy 3 TUM, WO 3asiBHUK MOXe OyTu ogHuM 3 iHiLliaTopiB
BIOKPUTTA nNpoBafXeHHs B cnpasi, BiH Mae cCninbHi pucn 3
nosueayem. BogHo4yac nosmsay — Le CTOpOHa CripHUX mMaTepianbHuUX
NpaBoOBIAHOCKH, SKI NPOTUCTOITb Apyra CTOpoHa — Bignosigauy.
3asiBHMK He € CTOPOHOK CHipHMX MaTepianbHMX MPaBOBIOHOCUH,
i MOMYy He NpPOTUCTOITb Y NPOLIECI NPOTUMEXHA CTOPOHA, sika MOXe
MaTu neped HUM MeBHi 060B’A3KM [2, c. 145].

OTxe, cnig 3'sacyBaTM CYTHICTb LMBINBHOrO mnpoLecyansHOro
cTaTycy 3asiBHMKA $IK OCHOBHOIO Yy4YaCHMKa LMBINbHUX Cnpas
OKPEeMOro NpOBaIKEHHS.

Y umMBiNbHOMY npouecyanbHOMY MNpaBi BYEHi aKUEHTYTb Ha
BM3HAYeHHI MOHATTS npaBoBoro crartycy. Lia cutyauia 3ymosneHa
TMM, WO NpobreMHi acnekTu, Noe’d3aHi 3 BiAMNOBIOHOK MNPaBOBOIO
KaTeropieto, 30ebinbloro 3anuwiarTbCs NpegMeTOM  HayKoBMX
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po3Biaok haxiBuiB y ranysi Teopii gepxasBu Ta npasa. BogHouac,
nopsag i3 3aranbHUM  NPaBOPO3YMIHHAM  KaTeropii  «npaBoBUiA
cTaTyc», UMBINbHWUA MpoLecyansHUiA MpaBoBUKA CTaTyC sIK KOro
Pi3HOBMA Mae nMeBHi OCOBMMBOCTI, 3yMOBIIEHI cneyundikoro
NpaBoOBOro perynioBaHHA CYCNiMbHUX BiAHOCWH, WO CTaHOBMSATb
npeameT ranysi UMBINbHOro npouecyanbHoro npaea. CneuianbHa
KaTeropisi, rHOCEONOoriYyHoO Hacniaylo4m 3aranbHy, 3aBXAW O3HauveHi
crneumdikoto, iHOMBIOYaNbHUMU pUcamun, 0COBITMBOCTAMM, siKi MaOTb
OyTK BUOKpeMneHi Ta gocnigpxeHi [1, c. 28].

Takum 4YumHOM, Ons POPMYBaHHSA YABMEHHS NPO  UMBINbHUN
npouecyanbHUi CcTaTyC 3asiBHMKa Cneplly cnig 3’acyBaTu 3MicT
KaTeropii «NpaBoBUiA CTaTyC».

HaykoBi ysiBMeHHS BYEHUX-TEOPETUKIB LLIOA0 OPUANYHOIO 3MICTY
i CTPYKTYpM MpaBOBOro craTycy pi3HATbeda. [lpoTe ix aHanis y
CYKYNHOCTI Ja€ 3MOory AinTn Takmx BUCHOBKIB.

Mo-nepLe, cnig KOHCTaTyBaTW, WO HAYKOBLLi CYTHICTb NPaBoOBOro
cTaTycy BM3HavyalTb MNEPEBAKHO Yepe3 YnopsaKoBaHY CYKYMHICTb
eneMeHTIB, WO CTaHOBNATb Moro 3micT. [No-gpyre, nonpu Te, WO
HayKoBLli He cdopmyBanu €aUHOro JOKTPUHANbLHOrO PO3yMiHHSA TOrO,
AKi came eneMeHTUM MatTb ByTu CknagoBUMM MPaBOBOro CTaTycy,
BiNblWICTb Y4YEHMX CXOAUTLCA Ha Aymui, WO MpaBOBWUA CTaTyc,
©e33anepeyHo, oxonse npaea M obos’dA3kn. Ceoboawn, rapaHTii,
BiQNOBIgANbHICTD, npaBoCy0’eKTHICTb (MpaBo3gaTHicTb i
[ie30aTHICTb), 3aKOHHI iHTepecK, rpOMaAsiHCTBO, NMPAaBOBiI NPUHLMMA
TOLLO HEe 3aBXAW BMOKPEMISIIOIOTL AK CKNagosi uiel kateropii. Jeski
OOCNIAHWKW, HaBMnaku, A0BOAATb, WO AesKi i3 3a3Ha4YeHnX KaTeropin
(Ski BOHM He BBaxaloTb TakMMMW, WO Hamexatb [0 CTPYKTypu
npaBoBOro cratycy) € abo nepegymoBamMu NpaBoOBOro cratycy, abo
YMOBaM, LO CYNPOBOLXKYIOTb WMOro, nMpoTe He CTaHOBMSATb MOro
CTPYKTYpY [7; 8, c. 34].

Mu nogingemMo BWCNOBNEHY B HOPUAMYHIN niTepaTypi no3suuito
CTOCOBHO TOrO, L0 efeMeHTaMu NpaBoBOro CTaTycy € BM3HaYeHi B
3aKoHOAaBCTBI NpaBa, 060B’A3kM 1 iHTepecu. NpaBocyb’ ekTHICTb, Ha
Hally JAyMKy, € 3aranbHol nepedymMoBO HabyTTs npaBOBOro
cTaTtycy, a rpoMagsHCTBO — MiACTaBOK BUHUKHEHHS Yy di3NYHOI
0cobu MeBHOro BuAy MPaBOBOrO CTaTycy — CTaTycy rpoMaasiHuHa,
iHo3emus, ocobu 6Ge3 rpomagsaHcTea. [NpuHUMNKM MpaBa, Ha Hawe
NepekoHaHHd, € OpieHTUPOM nMig 4Yac dOpMYyBaHHA MNpPaBOBOroO
cTaTycy, lOpuauM4Hi rapaHTii — 3acobom Moro peanisadii,
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a BignoBiganbHICTb — (POPMOI0 OepXXaBHOro BMSIMBY Ha MOPYLUEHHS
3acag npaBoBoro cratycy. Ceoboam xod i HanexaTb OO CTPYKTypu
nNpaBoOBOro cTaTycy, NpPoTe He € CaMOCTIiHUM WNOro erieMeHTOM,
OCKiNbKW CTaHOBNATb 3MIiCT MpaB i LiNKOM nornuHeHi Humn. OTxe,
3a3HaJeHi kaTeropii (NpaBoCyO eKTHICTb, rPOMaAsiHCTBO, MPUHLMNU
npasa, IPUANYHI rapaHTii, BignosiganbHicTb i cBo60oaAN), 3 ornaay Ha
cneundiky IXHbOro IOPUANYHOIO 3MICTY, HE € eNeMeHTamMmn CTPYKTYpU
npasoBoro cratycy [1, c. 40].

Takum YMHOM, NPaBOBUI CTATYC — Lie CYKYMHICTb 3aKpinneHux y
3aKoHoO4aBCTBI NpaB, 060B’A3KIB Ta iHTepeciB cyb’ekTa.

OgHvm i3 BMAIB  MpPaBOBOro  CTaTycy €  LMBINIbHUN
npouecyanbHU NpPaBOBMMA CTaATyC Y4aCHUKIB CnpaB OKPEMOro
NMPOBaXXEHHS!, 30Kpema 3asiBHMKA.

Y LlbOMY KOHTEKCTI UUBIfIbHUIA NpoLuecyanbHWi cTaTyc 3asiBHUKA
€ CYKYMHICTIO 3akpinfieHnx Yy UMBINbHOMY npouecyanibHOMY
3aKOHOAABCTBI NpaB, 060B’A3KIB Ta iHTEpPECIB 3a3Ha4YeHoro cyb’ekTa
UMBINbHUX NpouecyanbHUX NpaBoBigHOCWMH. EnemeHTamu ioro cnig
BBaXaTu: CyO’eKTMBHI LUMBINbHI npolecyanbHi npaBa, pUANYHI
UMBINbHI npouecyanbHi 060B’A3KM, 3aKOHHI UMBINbHI npouecyanbHi
iHTepecu. NepeaymoBol 1oro HabyTTa € uUuMBinbHa npolecyarnbHa
NpaBoCy6’EKTHICTb.

Llinkom ouyeBMaHO, WO UMBINbHUA npouecyansHUN cTaTyc
3asBHUKA B CrpaBax OKPEMOro NpoBamKEHHS, 3 Ornsay Ha nigctaBu
Ta nepeaymoBN MOrO0 BUHWKHEHHS, Ma€ CRifibHi pucK i3 LMBINbHUM
npouecyanbHMM CTaTycoM Mo3uMBaya B CcrpaBax MNO30BHOMO
npoBagKeHHs. Tak, i 3asBHUK B CcripaBax OKPEMOro MpoBaXeHHs, i
no3uBady y crnpaBax NMO30BHOIo NPOBAIKEHHS HagiMeHi 3aranbHUMK
UMBINBHUMW  MpoLecyanbHMMKW  MpaBaMM  yYaCHWKIB  cripasmy,
nepepbadveHummn 4. 1 cr. 43 UMK YkpaiHu, a Takox 3aranbHuMu
UMBINBHUMKW NpoLecyansHUMN 0B60B’si3kamMu, BU3HAYEHVMU B 4. 2
cT. 43 UIK YkpaiHu.

BogHo4ac 3asBHUK SIK y4acHUK CnpaB OKPEMOro MpPOBaIKEHHS
HajineHun, Ha BiAMIHY Big no3uBaya, cnelianbHUMU LUBINBHUMUA
npouecyanbHUMK MpaBamMu W 00OB’A3KaMM, WO  3YMOBJIEHO
0COGMMBYM HOPUANYHUM 3MICTOM OKPEMOIO MPOBaMKEHHSA AK OQHOMO
3 BMAIB HEMO30BHOIO LIMBINTbHOMO Cy404YMHCTBA.

Tak, BignosigHo Ao 4. 8 ct1. 49 LK YkpaiHu, 3ad9BHUK y cripaBax
OKPEMOro MpoBaPKEHHS Mae MpaBa KW ODOOB’A3KM CTOPiH, OKpiM
BMnNagkie, nependayenHnx y poaaini IV LMK Ykpainn. Lito Hopmy cnig
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Tnymauntn He BykBanbHO, ii HEOBXiAHO aganTyBaTn OO cheuianbHoi
IOPMAMYHOI Mnpouedypy po3rnsgy cnpaeB y nopsgky OKpemoro
NPoOBaXXeHHs. TOMy 3asBHMK Yy CnpaBax OKPEMOro MpOBamKEHHS
Ma€e npaBo BigMOBUTUCS Bif 3asiBNEHOI BUMOTMK, 3MIHUTK Ti npegmeTt
yu nigctasy ToLO [2, c. 148].

I3 uboro npusogy C. P. PaxMoHOB 3a3Hayae, Lo B 3asBHMKA Ta
iHWNX 3aiHTepecoBaHUX oci® Hemae npouecyanbHUX npas, SKi
HaJalTb MOXIUBICTb PO3MNOPSAXaTUCHA MaTepianbHUMKU nNpaBaMu.
| ue 3aKOHOMIPHO, OCKIflbKW CyA He pO3rnsifae NUTaHHS LWOAO TXHiX
npae Ta obos’sa3kis [9, c. 15].

3 orngagy Ha cneumdiky UMBINbHMX CnpaB, siKi po3rnsgarTb y
nopsaKy OKpPeMoro MpoBafXXeHHS, Cnif KOHCTaTyBaTW, WO 3asBHMK
He Mae TakuMx LMBINbHUX MpouecyanbHUX npas, SK: 30inbwutn abo
3MEHLUIUTN PO3MIp BUMOIMM (siKa B OKPEMOMY MpPOBaXEHHi He
nepeabayae KinbKiCHMX MOKa3HWKIB), NepedaTtu cripaBy Ha po3rnsg
TPEeTENCbKOro cyay, yknactu mupoBy yrogy. Ockinbku B cripaBax
OKpPEeMOro npoBaXEHHA HeMae CTOpiH (OKpeme NpOoBaXXEeHHS He
NnoB’si3aHe 3 BUPILLIEHHAM MaTepianbHO-NPaBOBOro Cropy, 3asiBHUK
Ta iHWIi 3aiHTepecoBaHi 0cobM He MPOTUCTOATL OAUH OOHOMY K
nosauead i Bignosigay), 3asBHWK He Moxe OyTu HagineHun
crneuianbHUMK LMBINBHUMW NpOLIeCyanbHUMU NpaBaMu Bignosigaya
(BM3HaTM nNO30B UINKOM abo 4acTKOBO, NPen’siBUTU 3YCTPIYHUN
nosoe) [2, c. 148—-149].

TpeTiM enemMeHTOM UMBINIbHOMO MpouecyanbHOro craTycy
3asiBHMKaA € 3aKOHHUI LMBINbHUIA NpoLecyanbHUi iHTepec.

Mo3nuito Wwoao NoHATTS «iHTepec» BUCNoBUB KoHCTUTyLinHWMI Cya
YkpaiHn. Tak, y n. 1 pes3ontoTMBHOI YaCTMHM CBOrO pilleHHs Big
1rpyaHs 2004 poky Ne 18-pn/2004 y cnpasi 3a KOHCTUTYLINHWM
nogaHHam 50-Tm HapogHux fenyTtaTiB YkpaiHu woao odiliiHoro
TnymayeHHs okpemux nonoxeHb 4. 1 cT. 4 LMK Ykpainn (cnpasa npo
OXOPOHIOBaHWIA 3aKOHOM iHTepec) BiH BU3HA4YMB, LLIO OXOPOHIOBAHWUM
3aKOHOM iHTEepec cnig BBaXaTW MparHEeHHAM [0 KOPUCTYBaHHS
KOHKPETHUM MaTepianbHum Ta (abo) HematepianbHMM 6Gnarom,
3YMOBJIEHMM 3arafibHMM 3MICTOM OO’EKTMBHOrO W ©e3nocepeHbO
ornocepegkoBaHMM Yy CYO’€KTMBHOMY MpaBi MPOCTUM  JNEFNTUMHUM
O03BOJIOM, LLO € CaMOCTIiHUM OO’€KTOM CyAOBOro 3aXMCTy Ta iHLIMX
3acobiB MpaBOBOI OXOPOHW 3 METOK 3aJ0BOJSIEHHS iHOMBIOYANbHUX i
KONEKTUBHMX NOTPeD, ki He cynepeyvaTb KoHcTuTtyLii, 3akoHam YkpaiHu,
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CYCNiNbHUM iHTEpecaMm, CnpaBeanvBOCTi, JOOPOCOBICHOCTI, PO3YMHOCTI
1 iHWKMM 3aranbHONPaBoOBUM 3acafaMm.

MpuknagoM 3acTOCyBaHHSA MOHATTA «iHTEPEC» Yy LUMPOKOMY
3HayeHHi € KoHcTuTyuia Ykpainum, y cT. 18, 32, 34-36, 39, 41, 44, 54,
79, 89, 104, 121, 127, 140 gkoi aKkUEHTOBaAHO Ha HauiOHaNbHUX
iHTepecax, iHTepecax HauioHanbHOi 0Ge3nekn, EKOHOMIYHOMY
0obpobyTi, TepuTopianbHiN UINICHOCTI, rpoMaaCbLKOMY MOPSAKY,
300pOB’i, MOPanNbHOCTI HACENeHHs, MOMITUYHUX, EKOHOMIYHUX,
couianbHuX, KynbTYpHUX iHTepecax, MopanbHUX | MaTepianbHUX
iHTepecax, NpodecinHnX iHTepecax, iHTepecax CycnifnbCTBa, YCiX
CMIiBBITYM3HMKIB, iHTepecax rpoMagsHuHa, [OepXaBW, ChifbHUX
iHTepecax TepuTopianbHUX rpomMag cin, cenuw, i MiCT ToLWoO.
BusHaioum HasiBHiCTb Takux iHTepeciB, KoHcTuTyuisa YkpaiHu
3acBigvye HeoOXxigHiCTb ix 3abeaneyeHHs (cT. 18), 3ag0BOMEHHS
(cT. 36) un 3axucty (cT. 44, 54, 127).

Kpim TOro, 3abesneuyeHHsi, ypaxyBaHHS, OXOPOHY Ta 3axucT
3aKOHHUX [HTEpeciB pernameHTyloTb nonoxeHHa cT. 1, 3, 4, 15
LMK Ykpainu, ct. 3, c1. 1517, 4. 2 cT. 25, cT. 55, 56 LimBinbHOro
kogekcy YkpaiHm, 4. 8 c1. 7, cT. 18, 19, u. 1 cT1. 27, cT1. 59 CimenHoro
Kogekcy YKpaiHu TOLLO.

OkpemMo cnig akueHTyBaTM Ha HEPO3PUBHOMY  NOTiYHO-
CMWCITOBOMY 3B’sI3KY 3aKOHHOIO iHTEpeCy 3 KaTeropieto «Cyb’ekTMBHe
npaBo». KoHctutyuinHui Cya YkpaiHm B n. 3.6 MOTMBYBanNbHOI
YyacTMHW aHanizoBaHoro piweHHa Big 1 rpygHs 2004  poky
Ne 18-pn/2004 3a3Havae, WO IiHTEpec, HaBiTb 3Haxo4dA4yucb nig
OXOPOHOIO 3aKOHY YM MpaBsa, Ha BiAMIHY Bif Cy6’eKTMBHOro npasa, He
Mae Takol MpaBOBOI MOXIIMBOCTI, $K OCTaHHE, OCKISIbKM He
3abe3neveHunn PUaNYHUM 060B’I3KOM iHLIOT CTOPOHU.

OTXe, 3aKOHHI iHTEpecuM € OOHWM 3 eNIeMEHTIB LMBINbHOro
npoLecyarnbHOro crtaTycy, OCKifibk1, no-nepLue, 3a iHWnMX YMOB iX He
notpibHo Oyno © 3agoBoONbHATK, 3abesnedyyBaTu, ypaxyBaTtw,
OXOPOHATU Ta 3axuLaTtu; no-Apyre, 3akOHHI iHTepecu Hepo3pMBHO
NnoB’si3aHi 3 npaBamMmyn ” OOGOB’si3kamu, ampke € TUMKU noTpebamu i
nparHeHHAMK, 3aans OOCATHEHHS sKkuxX Ccy0’ekTu peani3yloTb CBOI
npaBa Ta BUKOHYHOTb ODOB'sI3KN.

lMpouecyanbHUA  iHTepec 3asiBHMKA $K Yy4acHWKa cnpas
OKpEMOro MpPOBa[XXeHHHA nonsrae B nNparHeHHi gomortucsa 6axaHoro
ansa cebe npouecyansHOro pesynbTaTy — yXBaneHHs pilleHHs cyay
Npo 3a40BOJSIEHHS 3as1BU.
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BucHoBKKU. Ha nigctasi aHanisy LMBINIbHOroO npoLecyasrbHOro
3aKkoHOOaBCTBa YKpaiHW, a TakoX MPaBOBOI AOKTPUHM MOXHa OiNTu
TaKMX BUCHOBKIB:

1) 3asBHMKOM cnig BBaxaTtn ocoby, B iHTepecax sKOi BigKpUTO
oKpeme NpoBaXeHHS B Crpasi;

2) UMBINBHUN NpouecyanbHUA CTaTyC 3asiBHWKA € CYKYMHICTIO
3aKkpinneHnx y UMBINbHOMY npouecyanbHOMY 3aKOHOAABCTBI Mpas,
oboB’A3KiB Ta iHTepeciB 3a3HayeHoro cyb’ekta  UMBINbHUX
npouecyarbHMUX NPaBOBiAHOCHUH;

3) enemMeHTamMn  UMBINbHOrO  MpouecyasibHoro  MpaBoOBOro
cTaTycy 3asiBHMKA € CyO'eKTMBHI UMBINbHI MpouecyanbHi npaea,
IOPUONYHI  LUMBINbHI  NpouecyanbHi 0OO0B’sI3kM, 3aKOHHI  LMBINbHI
npouecyarnbHi iHTepecy;

4) UMBINBHUA NpouecyanbHUN CTaTyc 3asiBHWKa B CripaBax
OKpeMOoro MpoBaKeHHS, 3 Ornsgy Ha niactaByM N nepeaymoBu MOro
BMHWKHEHHS, Ma€ CnifbHi pUCU i3 UMUBINbHUM NpoLecyansHUM CTaTycoMm
nosvBaya B CnpaBax MO30BHOIO MNPOBAMKEHHs. Tak, i 3asABHUK Yy
cnpaBax OKpeMOoro nNpOBa[KEHHS, i M0o3uBay y crnpaBax MO30BHOIO
NpoBafXXeHHA HafineHi 3aranbHUMKU LMBINbHUMK npoLlecyansHUMN
npaBamMm y4acHUKIB cnpaew, nepeadadeHnmm 4. 1 ct. 43 LMK Ykpainu,
a TakoX 3arafibHUMW LMBINIBHUMW MpouecyanbHUMy 060B’sa3kamu,
BU3HaYeHNMU B Y. 2 cT. 43 LMK YkpaiHu;

5) 3asiIBHUK y crpaBax OKPEMOro MNpOBa[KEHHA Mae npaBa W
00O0B’A3KM CTOpiH, KpiM Bunagkie, nepenbdadeHnx y po3sginilV
LIMK Ykpainn. BignosigHy Hopmy crig Tnymaumtn He OykBanbHO, i
HeobxioHO apjanTyBaTWM [0 CcnewianbHOI PUAMYHOT npoLeaypu
po3rnsay cnpaB y MOpsAKY OKPEMOro npoBaKeHHs. 3asiBHUK
y CnpaBax OKPeMOro nNpoBafXeHHs Mae npaBoO BiAMOBUTUCS Bif
3as1BNEHOI BUMOrM, 3MIHUTY Ti npeaMeT um niactaey Towlo. BoaHouac
Yy 3asiBHMKA HeMae TakmxX UMBINbHUX MpoLecyanbHUX npa., $K:
30inbWwnTM abo 3MEHWUTM po3Mip BMMOIMM (kA B  OKPEMOMY
NpoOBaKEHHI He nepenbavae KiNbKICHUX MOKa3HWKIB), nepenatu
cnpaBy Ha po3rnsag TPeTenCbKoro cyay, yknactm MUpoBy yrogy;

6) UMBINbHMIA MpoLecyanbHUA iHTEpeC 3asiBHMKa MNonsrae B
nparHeHHi gomortucss ©OaxaHoro pAns  cebe npouecyarnbHOro
pe3ynbTaTy — yXBaleHHs pPileHHs1 Cyay Npo 3a40BOJIEHHS 3asBMU.

PewTta nutaHb, noB’A3aHMX i3 [OOCHIMKEHHAM  LMBINbHOrO
npoLecyanbHOro craTycy, caralTb 3a MexXi i€l cTaTTi 1 CTaHOBNATb
NepcrneKkTUBHI HaNPsIMM NoAanbLUMX HAaYKOBUX PO3BIAOK.

238



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

CIIMCOK BUKOPUCTAHUX OXXEPEI

1. Buukosa C. C. LiuBinbHWIN npoLiecyanbHuMiA NpaBoBuiA ctaTtyc ocib, ski 6epyTb
yyacTb y crnpaBax MO30BHOro npoBamkeHHs : MoHorpadis / C. C. buukoBa. — KuiB :
Arika, 2011. - 420 c.

2. Yypnita . B. 3axuct ciMenHnx npaeB Ta iHTepeciB y NOpPsiAKy HEMO30BHOro
LUMBINbHOrO cyAouuHCTBa @ MoHorpadiia / . B. Yypnita. — Kuie : Anepra, 2016. —
434 c.

3. CeitnnuHa . O. T[ligrotoBka [0 CYAOBOro po3rnsigy CnpaB  OKPeMoro
NpoBafXXeHHs : aBToped. AuC. ... KaHAa. opud. Hayk : 12.00.03 / I'. O. CeitnuyHa. —
Xapkis, 1997. — 24 c.

4. AcuHok M. M. OcobnuBocTi Aii NpuHUMMIY AMCNO3WUTUBHOCTI B OKPEMOMY
npoBagxeHHi / M. M. AcuHok // NignpuemHuuTBO, rocnogapcTtso i npaso. — 2008. —
Ne 6. — C. 59-60.

5. UuBinbHUIA npouecyanbHUin  KOOAEKC YKpaiHW @ HayK.-NpakT. KOMeHT. /
[C. C. Buukosa, tO. B. binoycos, B. |. biptokoB Ta iH.] ; 3a 3ar. pea. C. C. buykoBoi. —
2-re BUA., AOMNOBH. i nepepobn. — Kuis : ATika, 2010. — 896 c.

6. LnBinbHWI npouec YkpaiHu: AkagemiuHui Kypc : nigpyyHuk / [C. A. ®ypca,
€. 1. ®dypca, O. B. letmaHueB Ta iH.] ; 3a pea. C. A. ®dypcu. — Kuie : KHT, 2009. —
848 c.

7. KysaHeuoB B. H. [paxpgaHckas npoueccyanbHas o06si3aHHOCTb /[
B. H. KysneuoB // Bonpocbl Teopvu U1 npakTUKM rpaxgaHCKoro npotecca.
paxpaHckoe cyaonpou3BOACTBO M apbuTpax : MmexBy3. Hayd. cb6. — CapatoB :
M3p-so Capar. yH-Ta, 1984. — C. 24-30.

8. MorpebHon N. M. Teopusa npaea : y4yeb. nocobue / L. M. MNorpebHon. —
3-e n3a., ucnp. n gon. — Xapbkos : OcHoBa, 2003. — 128 c.

9. PaxmoHoB C. CynebHoe ycTaHOBreHue (akToB, MMELIMX lopuandeckoe
3HayeHue: no matepuanam Tampkukckon CCP : aBToped. AuC. ... KaHA. OpuUa. HayK :
12.00.03 / C. PaxmoHoB. — M., 1982. — 18 c.

REFERENCES

1. Bychkova, S.S. (2011). Tsyvilnyi protsesualinyi pravovyi status osib, yaki
berut uchast u spravakh pozovnoho provadzhennia [Civil procedural legal status of
persons involved in cases of litigation]. Kyiv: Atika [in Ukrainian].

2. Churpita, H.V. (2016). Zakhyst simeinykh prav ta interesiv u poriadku
nepozovnoho tsyvilnoho sudochynstva [Protection of family rights and interests in the
procedure of non-recourse civil proceedings]. Kyiv: Alerta [in Ukrainian].

3. Svitlychna, H.O. (1997). Pidhotovka do sudovoho rozhliadu sprav okremoho
provadzhennia [Preparation for the trial of a separate proceeding]. Extended abstract
of candidate's thesis. Kharkiv [in Ukrainian].

4. Yasynok, M.M. (2008). Osoblyvosti dii pryntsypu dyspozytyvnosti v
okremomu provadzhenni [Peculiarities of the principle of dispositivity in a separate
proceeding]. Pidpryiemnytstvo, hospodarstvo i pravo, Entrepreneurship, economy and
law, 6, 59-60 [in Ukrainian].

5. Bychkova, S.S., Bilousov, Yu.V., & Biriukov, V.I. (et al.). (2010). Tsyvilnyi
protsesualinyi kodeks Ukrainy [Civil Procedural Code of Ukraine]. S.S. Bychkova
(Eds.) (2"d ed., rev.). Kyiv: Atika [in Ukrainian].

239



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

6. Fursa, S.Ya., Fursa, Ye.l., & Hetmantsev, O.V. (et al.). (2009). Tsyvilnyi
protses Ukrainy: Akademichnyi kurs [Civil process in Ukraine: Academic course].
S.Ya. Fursa (Ed.). Kyiv: KNT [in Ukrainian].

7. Kuznecov, V.N. (1984). Grajdanskaia processualnaia obiazannost [Civil
procedural duty]. Voprosy teorii i praktiki grajdanskogo processa. Grajdanskoe
sudoproizvodstvo i arbitraj, Questions of theory and practice of civil process. Civil
Justice and Arbitration. Saratov: 1zd-vo Sarat. un-ta [in Russian].

8. Pogrebnoi, .M. (2003). Teoriia prava [Theory of Law] (3rd ed., rev.). Harkov:
Osnova [in Russian].

9. Rahmanov, S. (1982). Sudebnoe ustanovlenie faktov, imeiuscih
yuridicheskoe znachenie: po materialam Tadjikskoi SSR [Judicial establishment of
facts of legal significance: based on materials of the Tajik SSR. Extended abstract of
candidate's thesis. Moscow [in Russian].

Cmamms Haditwna do pedkoneeii 23.02.2018
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The Notion and Elements of the Applicant’s
Civil Procedural Status in Separate Proceeding

The scientific article is devoted to the study of the civil procedural
status of the applicant in cases of separate proceeding. As a result of
the analysis of scientific doctrine and civil procedural legislation of
Ukraine, the concept and elements of the civil procedural status of the
applicant in cases of separate proceeding are specified.

It was established that the civil procedural status of the applicant
is a set of rights, duties and interests of the said subject of civil
procedural legal relations enshrined in civil procedural law.

It is substantiated that elements of the civil procedural legal
status of the applicant should be considered: subjective civil
procedural rights, legal civil procedural obligations, legal civil
procedural interests.

It has been shown that the applicant’s civil procedural status in
separate proceeding given the grounds and the preconditions for his
initiation is somewhat similar to the civil procedural status of the
plaintiff in the proceedings. Thus, the applicant in separate
proceedings and the plaintiff in cases of proceedings are endowed
with general civil procedural rights of the participants of the case,
stipulated in Part 1 of Art. 43 of the Civil Code of Ukraine, as well as
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general civil procedural obligations, provided for in Part 2 of Art. 43
Civil Procedural Code of Ukraine.

It has been determined that the applicant in separate
proceedings has the rights and obligations of the parties, except in
cases provided for in Section IV of the Civil Code of Ukraine. The
relevant rule should not be interpreted literally, but adapted it to a
special legal procedure for the consideration of cases in the order of
separate proceedings.

It has been established that the applicant’s civil procedural interest
is in the pursuit of the desirable procedural result for himself — the
adoption of a satisfactory court decision.

Keywords: applicant; separate sases proceeding; legal status;
civil procedural status; civil procedural subjective right; civil
procedural duty; civil procedural interest.
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Y[OK 343.211.3

Cno6odsiHtok I1. J1. — 3n06yBay HauioHanbHoi
akazemii BHYTpiLWHiX cnpas, M. Kuis

MpuHUMN cnpaBeaNMBOCTI B KOHTEKCTI
CYAOBOro 3axXvcCTy npas JIIOAUHU

lMpoaHanizogaHo npobnemy dompumaHHs KOHCmMumyuyitHux rnpae i ceobod
nOUHU 8 cyYyacHOMY yKpaiHCbKoMy rpagocy00i. OKpecrneHo HapiXHi MpuHyumnu,
Ha SKUX IpYHMYMmbCsi OCHOBHI nonoxeHHss KoHcmumyuii YkpaiHu ma siki matompb
3abesneyyeamu cghepy iHmepecis, npae i ceobod MOUHU ma epoMadsIHUHA.
Ha nidcmaei nopieHANbHO20 aHanisy OKpeMux aemopCbKUX KOHUenuid,
s8idobpaxeHux y Haykosili nimepamypi, KOHcmamoegaHo po3bixHocmi 8 rpagosili
dymuyi cmocogHo 8idnosidHocmi nMpakmuKku npaesocy00si KOHCMUMyUitiHUM
suMoe2aM. Yeaecy akueHmoeaHO Ha dompumaHHi npae i ceobod rnomepninux 8id
KpUMIHanbHUX npasornopyweHsb.

lMpoaHanizoeaHo  cmamucmuky  (2006-2017)  cydosozo  po3ensidy
KpUMiHanbHUX crpae w000 8UHECEHHS Cy0o8uX piweHb ma obrpyHmoeaHocmi
HedompumaHHs rnpae | ce0600 nocmpaxodanux ocib. O6rpyHmosaHo, wo
npobnema 3axucmy npae nomepninux 8i0 mnpasoriopyweHb nompebye
po38’si3aHHsl Wsaxom 3abesnedyeHHs1 8UCOKO20 PiBHS KOHCMUMYUilHO-Npagosux
2apaHmili npas i ce0600 ma 3aKOHHUX iHmepecie MoAUHU 8 YKpaiHi.

KniouoBi cnoBa: npaea i ceob6oau noauvHu; KoHctutyuis Ykpaidu; npuHumn
crnpaBegnuBOCTI; CyAOBWM 3axUCT MNpaB; MpPaBOBUMW CTaTyC; MOPYLUEHHS npaB
noTepninux oci6.

NMocraHoBka npobnemu. BepxoBHa Papa YkpaiHn, gbdatouu
npo 3abe3neyeHHsa npas i cBoboa NIOAMHU Ta FigHUX YMOB i XUTT4,
1996 poky npunHana KoHCTUTYLIiI0 He3anexHol €BpOonenchLKol
aepxasun. HapixHe nonoxeHHs cT. 3 KoHcTuTyuii nepenbavae, Lo
OfHiEl0 3 BM3HA4YanbHWX 3acaj KOHCTUTYUIMHOrO nagy €
3YMOBMEHICTb 3MIiCTY Ta CHIpsMOBAHOCTI [AiiNbHOCTI  AepXaBu
rapaHTiaMm npaB i cBobog NOAMHW, BIONOBIZANBHICTIO OepKaBu
nepepn rpoMagsiHaMmm 3a CBOK AiANbHICTb.

AHani3 ocTaHHiX AocnimkeHb i nyo6nikauwin. Y KOHTEKCTI
3a3HayvyeHoro cnig posrnggatn Takox noctynat cr. 1 OcHoBHOro
3akoHy npo Te, Wo YkpaiHa € coLianbHOK Ta NpaBOBOK AepPXaBolo.
Tomy O. B. CKpUMHIOK CMYLLHO 3ayBaXye, WO «...CYTTEBOK O3HaKO
couianbHOI, MNpPaBOBOI [AepXaBW, $Kka BU3HAETBCS MNEPEBaXKHO
OINbLUICTIO Cy4yaCHMX BITYM3HSHMX | 3apyOiKHUX MpaBO3HaBLIB Ta
NnoniTonoris i sika CTaHOBWUTb 1I MPaBOBY OCHOBY, € MpPUHYUr
peanbHocmi npas, ceobod ma 0b608’si3Kie noOUHU | 2pomMadsiHUHA.

© Cnob6oasHtok M. 1., 2018
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WMoro noniTuko-npaBoBa CyTHiCTb Nonsarae B TOMy, WO Npaea,
cBoboam i 060B’A3KM NOANHU I TPOMagsaHMHA NOBUHHI BYTK He nuwe
3a/ieknapoBaHi B 3aKOHOABYMX aKTax, a 1 rapaHToBaHi Ta peansHO
3abesneveHi 9k [OepXkaBow B UiNOMy, Tak i i OKpemMumu
iHcTuTyTamm» [1, c. 139-140]. HesigainbHMM BiZ OCHOB NpaBOBOI
JepXaBu, Ha AYMKY HaYyKOBLS, € MPUHYUMN 8epxoeeHcmea rpasa K
BUXiAHUN y 3abeaneyeHHi npaBoBOI crnpaBeasIMBOCTI.
«BepxoBeHCTBO npaBa — LUe TOM OCHOBOMOSIOXHUA MNPUHLMN
npaBoBOi OepxaBu, 6e3 SKOro HeMOXINMBE 3AiACHEHHS npaB i
cBobog ocobu, a TakoX rapaHTid, WO HagawTbca N 3 OOKy
nepxasHoi Bnagu» [1, c. 186].

Meta wuiei cTaTTi — npoaHanidyBaTu piBeHb peanisadii
KOHCTUTYUIMHOrO  MpuHUuNy npaB, cBobog Ta  0OOOB’A3kiB
rpomMagsiHvHa 9K NigrpyHTs BTINEHHSA B NnpaBocyaAi OCHOBOMOMOXHOT
inel cnpasegnmMBOCTiI.

Jocnigpkytoum nNpuHLMN BEpPXOBEHCTBA MpaBa $IKk OCHOBHWM
npvHUMN nNpaBoBoi aepxasu, P. ®. MpuHIOK 3a3Havae, Wwo Noro crig
po3rnsgatyv 3 OBOX MO3ULIK: 3 nornagy 3axucty W 3abe3neveHHsd
npae i cBobog nAMHM Ta TrpoOMagsiHMHA, a TakoX B acnekTi
rapaHTyBaHHA BEPXOBEHCTBA 3aKOHYy B MpoLeci PYHKUiIOHYBaHHSA
opraHiB AepxaBHoOl Bragu. Y neplioMy BuNagky wWaeTbcs npo
obmMexeHHs npaBamMu MOOUHWU AIANBHOCTI AepXaBu, a B ApYyroMmy —
nNpo aHania MexaHisamy peanisadii NpMHUMNY BEpPXOBEHCTBA NpaBa B
npoueci yHKLiOHYBaHHS NpaBoBoOi Aepxasu [2, c. 211].

CTaHOBIEHHS NpaBOBOI AepXaBu B YKpaiHi, Ha NepeKkoHaHHS
O. B. lNyLwwKiHOT, HEPO3PUBHO NOB’A3aHO 3 POPMYBaHHAM i PO3BUTKOM
Pi3HOMAHITHMX HCTUTYTIB Ta MexXaHi3miB 3axucTy npaB i cBoboA
NIOAUHU 11 rpoMagsiHuHa. Tak, «...caM haKT iCHYBaHHSA e(eKTUBHOI
CMCTEMU 3axXMCTy MpaB MOAMHU, HA AyMKy 6araTbOX BITYM3HSHWX Ta
3apyBikHUX haxiBLiB, € HE NuLLE OOHIEl0 3 O3HaK NPaBOBOI AepXKaBH,
a " cnocobom ii iCHyBaHHsl, KONMM TMpaBoOBa [AEPXaBHICTb
3abe3neyvyeTbCa  LWMASXOM HU3KM  (PyHOAMEHTanbHUX NpaBOBUX
NPUHUMNIB, SAKi 3aKpiNmOKTbCA Ha HaWBULLOMY KOHCTUTYLINHOMY
piBHi Ta rpynylTbCA HABKOMO LEHTpanbHOi igei npioputeTty W
0e3yMOBHOI LjiHHOCTI npaB i cBobog nwoauHu» [3, c.229-231].
®yHKUIT 3axuCTy MNpaB NIOOUHWU peanis3yloTb YCi opraHu Aepasu,
nepegycim — il NPaBOOXOPOHHI OpraHu.

Buknap ocHOBHoro wmartepiany. 3akpinvBlUIM HaWBaXMBILLI
XWUTTEBI NpaBa Ta cBoboau noauHW, KOHCTUTYUIA YKpaiHu Takox
MICTUTb HU3KY CTaTel, CNPsIMOBAHMX Ha 3axMCT Uux npae i ceobon.
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[o Hux HanexuTb, Hacamnepea, cT. 21 KoHcTuTyuii YkpaiHu, 3rigHo 3
AIKOK MpaBa i cBo6OAMN MIOAMHN € HEBIAYYXXYBAHVMU Ta HEMOPYLLUHUMW.
HeegiduyxyeaHicmb NpaB O3HA4Yae Take 3aKpiMneHHs iX 3a NI0gUHOL,
SKe He 3anexutb Big ii Boni Ta OaxaHHa (Hanpuknag, cnpobwu
OBMIHATU NpUHanexHe 1 NpaBo Ha skecb iHWe 6naro abo nepenatu
CBOE MNpaBO KOMYCb iHWOMY TOLWO). [MpaBo ntoguHM 3axulleHe,
nepenycim, Big Hel camoi, Big Takux il Ain 3a pi3HUX HECNPUSTIIMBUX
obcTtaBuH, ski npu3BoaMnm 6 oo BTpatu ocobor BnacHoro npasa.
Lle nonoxeHHs B topuaUYHIn niTepaTypi TNymadaTb Tak, WO «...)KoOHa
noguHa He Moxe OyTy no3daBrneHa CBOIX NpaB aHi Oyab-aKMM aKToM
JepxaBu, B TOMY YuCrii Boner BinblIOCTi CyBEPEHHOrO Hapoay, aHi
HaBiTb BNacHMM akTom» [4, c. 68-69].

Ha 3axucTt npae i ceBob6on NMOAMHM OPIEHTOBAHWUIA 3MICT CT. 22
KoHcTuTyLil, y €kin nepenbaveHo, WO «KOHCTUTYLiAHI npaBa i
cBobOOM rapaHTylTbCA | He MOXyTb OyTu ckacoBaHi». KoxHa
JepxaBa, CTBEepOXylTb [AOCMiAHWKM, Hada€e CBOIM rpomMagsiHam
NEeBHWUA piBeHb MOMNITUYHUX, EKOHOMIYHUX, couianbHUX, PUANYHUX
Ta IHWWX rapaHTii [oTpMMaHHA 1 3abe3neyveHHs IXHiX npas..
KoHCTUTyLiMHI rapaHTii npaB i cBoOoa ocobw cnig TpakTyBatu SIK
«...CYKYMHICTb coUuianbHUX, EKOHOMIYHMX, MOMNITUYHMUX Ta iHLIMX
npunomiB, MexaHiamiB i MeTofis, O AatoTb 3MOry peanisyBatu Ta
3abe3neunTn Ha npaktuui 3akpinneHi B KoHcTuTyuii npaBa n
ceobooM nwoguHM i rpoMagsiHuHay  [5, c¢.180]. TapaHTii
KOHCTUTYLINHUX NpaB i cBOOOA NMIOAMHM NOAINATbL Ha ABi rpynn —
BHYTPILLHbOAEPXaBHI Ta MpKHapoAHO-NpaBoBi. [lepli oXonsntowTb
cynoBi Ta HecynoBi. [0OMOBHOKW IHCTUTYLIMHOK rapaHTiel ix
OOTPUMaHHSI € He3anexHWn cynd, a CygoBWUA 3axMCT npae i cBoboa
noavHn 3akpinneHni 'y KoHctutyuil Ykpainu. lgetbea npo cT. 55
KoHcTuTyuii YKpaiHu, 3rigHO 3 sikolo npaBa i cBob6oan noavHu Ta
roomMagsHuHa 3axuwiae cyn. Ons 3asHadeHoro 3axmcTy He Moxe
OyTM XOOHUX 3aKOHHMX OOMEXeHb, K nepeLukompkanu 6 cyaoBomy
3axuCTy NpaB NIOAMHU, OCKIMbKM B CT. 8 BU3HAYEHO KOHCTUTYLINHY
rapaHTilo 3BEPHEHHSI KOXXHOrO A0 cyay ANs 3aXUCTy KOHCTUTYLINHMX
npas i cBoboa NoanHK Ta rpomaasaHnHa 6esnocepeHbO Ha NiacTasi
KoHcTutyuii YKkpaiHn, HopMu SKoT MatoTb NpsMy Aito.

Crarta 55 KoHctuTyuil YKpaiHM 3akpinnoe OCHOBOMOMOXHWIA
KOMMOHEHT CKMNagHOro MexaHi3My 3axucTy npaB i cBo6of nognHN B
YkpaiHi. besnocepegHbo noB’A3aHi 3i cT.55 cT1.3, 8, 64, 124
OcHoBHOro 3akoHy. 3axmuct cygom npaB i cBobog NHOOMHU
nepepbayae HW3KY iMNepaTUBHMX BUMOI: HadaHHSA [OCTyny Ao
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npasocynas; 3abopoHa BiAMOBM B NpaBOCyAAi; 3aXUCT He iNt30pHUX
MOXIIMBOCTEN, @ KOHKPETHOro 1 pearnbHOro npasa AOCTyny B cyA i
JocTaTHin piBeHb [JocTyny; 00O0B’A30K AepxaBu 3abesneunTtu
edeKTMBHICTb npaBa [OCTyny QO NpaBocygds; CHPOLLEHHS
npoueaypu AOCTyny A0 Cyay; YTBEPIKEHHA CUCTEMWU HOPUAMYHOT
gonomoru ansa peanisauil uboro npasa [6, c. 408—411].

[MpaBo KOXHOro Ha 3BEPHEHHSI 40 Cyay 3a 3aXMCTOM CBOIX npas
i cBobog 3akpinfeHe YyHiBepcanbHUM  OPUAUYHMM  3acoboM
BiACTOIOBAHHSA IIOAMHOK CBOrO MPaBOBOro craTycy B Oyab-AKin
KOHKPETHIN XUTTEBIN CUTYaLii, MOB’'si3aHilA, 30Kpema, 3 He3aKOHHUMM
JisMn 4y 0e3disanbHICTIO OpraHiB gepXaBHOI Bnagw, agMiHicTpauil
JepXaBHMX  ycTaHOB | NiANPUEMCTB, OpraHiB  MicLEeBOro
caMOoBpsAyBaHHS, nocagoBux ocib Ta cnyxboBUiB LUMX CTPYKTYp.
CypoBun 3axucTt npas i cBO6OA NIOAUHW 3AIACHIOTb Y BU3HAYEHUX
YMHHUM 3aKOHOAABCTBOM MpouecyanbHux d¢opmax, a came B
NOpsAKY UUBINbHOrO, agMiHICTPAaTUBHOIO, KPUMIHANbHOrO, a TaKoX
KOHCTUTYLIMHOro cygoumHcTea [6, c. 274-275].

HanpukiHui nepworo poky Aii 4YuHHOT KoHcTuTyuil YkpaiHu
MneHym BepxoBHoro Cyay YkpaiHM y cBoin noctaHoBi «[1po
3actocyBaHHA KoHcTuTyuil YKkpaiHu npu 34iicHeHHi npaBocyaasa» Big
1 nuctonaga 1996 poky Ne 9 3acsiguvB nigBigOMYICTE cygaM ycix
CMopiB Npo 3axucT Npas i cBoboa rpoMaasH [7].

KoHcTutyuiiimin  Cyg  YKpaiHm B pilleHHi Big 25 rpyaHs
1997 poky (cnpaBa 3a 3BepHeHHsM xuTeniB micta XosTi Boau)
3ayBaxus, WO 4. 1 cT. 55 KoHCcTUTyUil YKpaiHM MICTUTb 3ararnbHy
HOpMY, sika O3Ha4ya€e NPaBoO KOXHOro 3BEPHYTUCH [0 Cyay, SKLIO NOro
npaBa 4nMm cBOOOAM MOpYyLIEHO abo nopywyloTb, CTBOpPEeHO abo
CTBOPIOKOTb NEpPELLKoaM ANs iX peani3auii Yn HasiBHI iHLLi 0BGMeXeHHs
npae i ceobod. YactuHy 1 cT. 55 notnymayeHo Tak: «KoxHomy
rapaHTyeTbCs 3axMCT npas i cBobon y cygosomy nopsaky. Cya He
MOXe BIiAMOBUTM Yy MpaBOCyAdi, SKWO rpoMagsaHuH YKpaiHu,
iHo3emeupb, ocoba 6e3 rpomagsiHCTBa BBaXarwTb, WO X npasa i
cBoboam nopyleHi abo NopyLIyTbLCS, CTBOPEHO abo CTBOPHOOTLCS
nepewkoan Ans ix peanisaudii abo MaloTb MicLe iHLWI yLeMneHHA
npae Ta cBobon. BigmoBa cyoy B NMPUMHSATTI MO30BHMX Ta iHLLMX
3asB, ckapr, 0opMMeHuX BignNoBiAHO A0 YMHHOrO 3aKOHOAABCTBA, €
NMOpYyLUEHHAM nMpaBa Ha CygoOBUW 3axUCT, dke 3rigHo 3i cT. 64
KoHcTuTyLil YkpaiHn He moxe 6yTn obmexeHe» [8, c. 274—-275].

Lle npaBo cnig BBaXkatu abCOMIOTHUM, TaKMM, LLO CTOCYETLCS
BCix ©e3 BMHATKY OCI6, Ha SKMX MOLWMPIETLCA HauioHanbHa
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topucamkuisa. ToMy B KOHTEKCTI CT. 55 cnig Takox posrnagaTtu cT. 24
KoHcTuTyuil YkpaiHu, 3rigHO 3 4KOK rpoMagsHu MatoTb PiBHI
KOHCTUTYLINHI NnpaBa i cBoboau Ta € piBHMMU nepen 3akoHOM. Take
NOSMOXXEHHS CTOCOBHO peanisauil npuHUMny pPIiBHOCTI BUpaxkae
HeobXiaHICTb 3aCTOCYBaHHS OHAKOBMX CTaHAApTIB NpaB i 060B’sA3KiB
00 BCix ocib 6e3 BuHATKY. KoxHa ¢isnyHa ocoba Mae i Moxe
KOpUCTYBaTMCS Ha PiBHUX NiacTaBax 3 iHWMMK i3ndHUMK ocobamu
BCiM 00CArom KOHCTUTYLINHUX npaB Ta cBoboa 6e3 guckpumiHauii 3
6oky Aepxasu abo iHWKX ocib 3a byab-AkumMn MoTuBamu. PiBHICTb
yCiXx nepen 3akoHOM nepenbadvae, WO OOOB'A30K AOTPUMYBAaTUCS
3aKOHY, MOro BMKOHYBaTW, NPaBO BMKOPUCTOBYBATU 3aKOH Y CBOIX
iHTepecax i lopuaMyHa BiAMOBIAANbBHICTL 3a MO0 MOPYLIEHHA €
piBHUMW Ons BCiX rpomagsH [4, c. 72].

3aBOskM  MNpuHLUMNY  piBHOCTI  rpomMagsH  nepeg  3akOHOM
y npaBocygdi BTIIEHO OCHOBOMOSMOXHY el  crnpaBensMBOCTI.
B ogHomy 3i ¢BoiX piieHb KoHeTuTyuinHun Cya, YkpaiHu 3ayBaXxuB, LLO
«MpaBoCygas 3a CBOEK CYTTIO BU3HAETBCA TakuM fuvwe 3a YMOBMW,
o BOHO BiAMOBigae BMMOram cnpaBeanuBOCTI | 3abesneuye
edeKTMBHE NOHOBMNEHHS B npasax» [9, c. 126].

KoHcTutyuiimuin Cya YkpaiHu copmynioBas NpaBoBYy MO3ULLHO,
ska nofisrae B TOMYy, LU0, BiANOBIQHO OO nNonoXeHb KOHCTUTYUl
YkpaiHu, rpomagsHu MaloTb PiBHI KOHCTUTYLINHI NpaBa i ceoboau Ta
€ piBHUMU nepepq 3akoHoM. [MpuMHUMN pPiIBHOCTI BCiX rpoMagsaH nepen
3aKOHOM — KOHCTUTYLiMHA rapaHTis npaBoBOro craTycy ocobwu, Lo
MOLUMPIOETLCH TaKOX Ha MPU3HAYEHHS KPUMIHANbHOIO MOKapaHHS.
MpuTarHeHHs OO0 KpuMiHanNbHOI BigNOBiganbHOCTI 0ocobu, ska
BYMHMUIIA MPaBOMOPYLUEHHSI, HE NULIE O3Ha4ae PIiBHICTb yCix ocib
nepen 3akoHoOM, a 1 nepenbadvae BCTAHOBMEHHSA B 3aKOHi €4MHUX
3acaf 3acToCyBaHHSA KpuMiHanbHOi  BignosiganbHocTi. «Cya,
30INCHIOYM  NpaBOCyaas Ha 3acajax BepxOBEeHCTBa nNpasa,
3abesnevye 3axucT rapaHToBaHux KOHCTUTyUiel0 Ta 3akoHamu
YkpaiHn npas i cBoboa NOANHN Ta rpoMagsiHUHa, nNpaB i 3aKOHHUX
iHTEepecCiB topnanYHMUX ocid, iHTepeciB CycninbCTBa Ta LEPXXaBuy».
Y pilleHHi akLeHTOBaHO Ha BUMO3i AOTPMMYBaTUCS CNpaBeaniMBoOCTi
niA 4Yac  3acCTOCyBaHHA  KPUMIHANbHOMO  MOKapaHHsA,  fKa
«...3aKpinfieHa i B MDKHapOOHWX [AOKYMeHTax 3 npaB MoauHU,
3okpema y ctatTi 10 3aranbHoi geknapadii npas noanHn 1948 poky,
ctatTi 14 MixHapogHOro nakTy nNpo rpoMaasiHebKi | NONITUYHI NpaBa
1966 poky, ctatti 6 KoHBeHUii Npo 3axucT npaB fOAUHW Ta
ocHoBHUX cBoboa 1950 poky. 3asHayeHi MixXHapOAHi akTu 3rigHo 3
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yacTuHoto nepwot ctatti 9 KoHctutyuil YkpaiHum € 4acTuHow
HauioHanbHOro 3akoHoA4aBcTBa YKpaiHuy.

MpuHUMN cnpaBeanuBOCTI B LUbOMY pilleHHi KOHCTUTyUinHOro
Cyny YkpaiHu po3rnagarTb 3 no3uuii ocid, Wwoao sKMx 34iRCHIOTb
cynoBe nepecnigyBaHHA. 3rigHo i3 UMM NPUHLUMNOM, NOPSAA 3 iHLIMMU
obcTtaBuHamu, MakTb OyTM  BpaxOBaHi  CTyMiHb  TSXKKOCTI
NpaBoMNoOpYLUEHHS, AaHi nNpo ocoby npaBonopyLUHMKa, iHTepecu
3axucTy cycninbctBa Towo. MixkHapoaHUMK pekomMeHAauisMn Woao
3aCTOCYyBaHHA Takoro BMAY NoKapaHHs, sk wrtpad, nepenbadeHo
BpaxoByBaTM MOro afleKBaTHICTb MaTepianbHOMYy CTaHy MoKapaHoro
Ta MOXNUBICTb 3aMiHN YB’A3HEHHS, SKLLO Lie MOXIMBO, LUTPadoMm.

KoHctuTyuiihuin Cyn YKpaiHn CTBEepOXKye, L0 3aKOH He MOoXe
CTaBWTU B OiNbLl HECMPUATIIMBE CTAHOBULLE BUHHUX OCI0, SIKi BUMHMIU
NPaBOMOPYLIEHHA HEBENUKOI  TSKKOCTI, MOPIBHAHO 3  BUHHUMM
ocobamu, SAki BUMHUNKM Ginbll TSHKKI npaBonopylleHHs.  MpuHumn
cnpaBennuBOCTi 4OTpMMaHO B CT. 44 KpuMiHanbHOro kogekcy YkpaiHu
1960 poky, ska nepepbavana, WO Cyd, YPaxOBYKUM BUHATKOBI
obctaBvHM cnpaBu N ocoby BMHHOIO Ta MpU3HaYaK4M KNomy
MoKapaHHSA HWXK4Ye Bid HaMHWKYOi Mexi, nepenbadyeHoi 3akoHOM 3a
Len 3no4nH, abo BGinbL M’ KU BUA NOKapPaHHA, MOXe OONYCTUTU Take
MOM'SIKWEHHST 3 ODOOB’AI3KOBUM  3a3HAY€HHSM  MOrO0  MOTMBIB.
Mpu3HayeHHs cyaoM Binbll M’SIKOro NokapaHHs 34iNcHIoBanu Lwoao
BCiX OCI0, SIKi BUMHWIM 3MOYUHW, HE3ANEXHO Bif, CTYMEHS1 TSKKOCTI
BUYMHEHOrO 3ro4umHy [10, ¢. 311-320].

Taka npaBoBa No3uuis opraHy KOHCTUTYLIMHOI topuUcaukLii, Ha
Hally OyMKy, He uinkom Bigobpaxae npuHUun cnpaBeanuBOCTi B
KPMMiHaNbHOMY CYAOUYMHCTBI, OCKilTbKM MOB’A3aHa NULLE i3 3aXMCTOM
npas MOANHKW, 3BUHYBAYEHOI B YYMHEHHI NpaBOnopyLIeHHs. lneTbca
Npo OAMH 3 acnekTiB NokapaHHsA, a came Npo NOro KapHy CKnaaosy,
OlHaK no3a yBarol 3anuLialTbCA iHLWI CKNaaoBi NOKapaHHS.

BopHo4ac y HaykoBi niTepaTypi KOHCTaTylOTb HeobXigHiCTb
onTuUMmi3auii NpuM3HaAYeHHs MOKapaHHdA, sKka BWUMarae nig 4vac
3aCTOCYBaHHSA KpMMiHanbHO-NMPaBOBUX 3ax04iB 30CepedxyBaTucs Ha
npaBax yCiX y4acCHUKIB CyCniflbHUX BIAHOCUH (He3anexHOo Bif IXHbOro
KpUMiHanbHO-NMPaBOBOro CTaTyCcy — MpaBOMOPYLUHWK, MoTepnina
ocoba abo TpeTi ocobu), WO MawTb 0COBUCTMI iHTEpeCc B yMOBax
3aCTOCyBaHHSA KpMMiHanbHO-NPaBoOBUX 3ax0siB.

Ona Hawoi pgepxaBu Ha CydacHOMY e€Tani BaXuBUM €
nepeopieHTyBaHHSA CycninbCTBa 3 NpobriemMun 3noYnHUS Ha Npobremu
XepTB 3no4ymHiB. TOMy 3aranbHi 3acagu NpU3HaAYeHHs MOoKapaHHs
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MalTb MICTUTW BKa3iBKY: OAHOYACHO 3 ypaxyBaHHSIM 0COOM BMHHOMO
000B’A3KOBO BpaxoByBaTu ocoOy noTtepninoro [11, c¢. 306-307].
Ha »xanb, nepeopieHTyBaHHA cycninbCcTBa Ha Npobrnemu nogen, siki €
noTepninMMun Big, 3MOYMHIB, 3aXWUCT iXHiIX MpaB i cBoboAd, npo Lo
CBiguUMTb aHania 3aKkoHo4aBYOl Ta CyOoOBOI NPakKTUKW, OOCi He
peanizoBaHo, i NpPWUHUMN crpaBegnMBOCTI LWOAO Uiel kaTeropil
rpomMagsiH oakTU4HO He 3aCTOCOBYIOTb.

MpMCBATUBLUM CBOE [JOCHIMKEHHA MNpPOOMemi 3axucTy npae i
3aKOHHUX iHTepeciB NoTepninux Big nNpaBonopylleHb, epekTUBHOro
IX TMOHOBMEHHS Ta CBOEYACHOro BiAWKOAYBaHHA  3aBAaHol
NPaBOMOPYLUEHHAM  LLKOAMW, lO.B. baynih i  B.I. Bopucos
3ayBaXxyloTb, WO BOHA € OOHI€0 3 HanakTyamnbHIWMX Ans Cy4acHol
IOPUONYHOI HayKM Ta NpPaBO3acTOCOBHOI NpakTuki. OgHak i gotenep
noTepninuii Bi NpaBOMOPYLUEHHs, MOro Miclle B CUCTEMi O3HakK
CKnagy npaBoMnopyLleHHs, BuAW MOTepninux, IXHIW cTatyc y
KpMMiHaNbLHOMY CYOOUMHCTBI, 3anobiraHHsa 3aBgaHH M LwKoau
TOLWO He npuBepTalTb OOCTaTHLOI yBaru, NOPiBHSAHO, Hanpuknag, 3
ocobamu, SiKi BUMHUMAY NPaABOMOPYLLEHHS.

3 opgHoro 6OKy, MOTEpninoMy 3aBAaHO LIKOAW, iHKOMK
HeBIABOPOTHOI (yHacnigok yémBcCTB), 3 iHWOro — aepxasa B 0cobi it
MOBHOBa)XHVX OpraHiB, sika Ma€ rapaHTyBaTy 3aXMCT NpPaB i 3aKOHHNX
iHTepeciB, po3rnsgae MoTepninoro nuwe sk dirypaHta cnpasu,
CTOCOBHO SKOro Tpeba 34iNcHUTK npouecyanbHi Aii, HeobxigHi ans
pyXy KpuMiHanbHOI CrnpaBuM Ta 3acTOCYyBaHHA [0 BUHHOI 0cCObu
KpuMiHanbHOI BignoBiganbHoCTI. [epeciyHi rpomagsHu noyvyBalTbCA
He TiNbKW XepTBaMu Bia AiN 3NOYMHUSA, a U 3apydHMKamMu ob6CTaBuH,
SKi 3MYLUYHOTb 1X 3BepTaTUCA 4O NPaBOOXOPOHHUX OpraHiB i 4iaTtn 3a
npasunamMu He 3p03yMinoi AN HUX KIOPUOUYHOI rpu», CNOAIBaYUCH
BigHOBUTM abo B AKMIACb CNoCiO 3abe3neunTi CBOI NMpaBa Ta 3aKOHHI
iHTepecu [12, c. 5].

Ha Haw nornsg, Taka cuTyaudid CnpuYvMHEHa BUKPUBIIEHUM
CNPUAHATTSIM KOHLIENTYyanbHOro pPo3B’si3aHHA Liei npobrnemMu Ha piBHi
NpaBoBOi MOMITUKN OepXaBu Ta ii 3aKOHOA4aABYOro 3abe3neuyeHHs.
Mepenmaroun OOCBIO PO3BMHEHUX OEMOKPaTUYHUX KpaiH, Halui
pecdopmaTopy He BpPaxoBYHTb HaUiOHanNbHy crneundiky posBUTKY
npaBoBOi CUCTEMM, sika hopMyBanacs B MPUHLIMNOBO iHLLMX YyMOBaXx
nepexigHoro cycninbctea. Came Tomy npobnema 3abesneyeHHs npas
NAVHK FOCTPO NocTana nepen AepXXaBoto, sika He Marna iCTOpUYHOro
00CBiOy CaMOCTIHOCTI Ta He3anexHocTi. [MpakTnka po3pobneHHs Ta
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NPUAHATTA YMHHOT KOHCTUTYUIT YKpaiHM M noganblioro BHECEHHST OO0
HEel HN3KM 3MiH | JONOBHEHb 3acBig4nna ue.

OpraHisauis gepxaBHOI Bnagu BNpoOAOBXK NoHas, YBEpTb CTONITTS
0OCi He 3aBeplueHa, ii CynpOBOLKYHOTb MOCTiHI 3MiHM, 30KpeMa B
NPaBOOXOPOHHIN i CyaoBi cuctemax, Wwo 6esnocepenHbO NOB’A3aHo i3
3abe3nedyeHHsM npaB  JIOAMHW, SKi MOPYLWYKTb  yXe  Ha
3aKkoHoOagyomy piBHi. HewopaBHo KoHcTtutyuiHun Cyn YkpaiHu
BM3HaB HEKOHCTUTYLIMHUMN 3aKOHOAABMi MONOXXEHHS npo
onoAaTtkyBaHHSA MEHCIi rpomMasH, L0 Npu3Beno [0 He3aKOHHOro
YTPUMaHHS 3 TPOMafsiH 3a TpU poku mavke 17 mnpg rpyBeHb. OgHak
NUTaHHS, SK BiglWKo4yBaTU LUKOAY, 3anodisHy MinbvoHaMm rpomagsiH
HEKOHCTUTYLINHUM piLLEHHAM Bnaau, NULLIKMIOCA HEBUPILLEHUM.

TakoxX MacoBMMM € MOPYLUEHHSA npaB NOTepnifivx Bif 3M04YvHiB
Ha PpiBHi PasooXopOHHUX OpraHiB. 3asHayeHi npaBa GaKTUYHO
irtHOPYIOTb Lji OpraHu, Lo nNpu3HayeHi IX OXOpPOoHATU, 3as8BM rpoMaasH
NpO MOPYLLEHHS TXHIX NpaB 4Yepe3 3NOYMHHI NoCAraHHs NOAEKONMU He
OepyTb 00 yBarn. Taki akTM Ppo3rNsAHYTO B OucepTauiiHoMy
pocnipxkeHHi  O. C. Tybeneup, sKa npoaHanizyBana  Aadi
CTaTUCTUYHOI 3BITHOCTI OpraHiB BHYTPIWHIX cnpaB npoTtarom 2006—
2015 pokiB Npo NPUAHATTA pilleHb 3 po3rnsay 3asB i NOBIAOMMEHb
Npo NPaBOMOPYLUEHHSA Ta KifbKICTb 3apeecTpoBaHUX KPUMiHaNbHMX
npasonopyLueHb [13, c. 28].

3okpema, Oyno 3apeecTpoBaHO 3asiB, MNOBIOOMIEHb MPO
NpaBoMNOpYLLEHHS, Lo BYMHEHI abo roTytoTbcs: 2006 pik — 2.612190,
nopyLleHo KpuMiHanbHux cnpas — 5,0 %, BiAMOBMEHO B MOPYLUEHHI
KpuMiHanbHux cnpae — 68,5 %; 2007-n — 2.851384, 12,7 % i 73,6 %;
2008-n — 2.874355, 11,8 %, 77,2 %; 2009-n — 2.907335, 13,3 %,
75,4 %; 2010-n — 3.139173, 14,6 %, 74,4 %; 2011-n — 3.346539,
14,8 %, 75,7 %; 2012-n — 3.163810, 12,2 %, 79,0 %; 2013-n —
563.560; 2014-n — 529.139; 2015-n (6 mic.) — 301.450. CytreBe
3HWXKEHHA CTaTUCTUYHUX MOKasHWUKIB, BuaBneHe 3 2013 poky, He mae
BBOAMTU B OMaHy, ockinbkn 2013 poky 3MiHEHO cucTemy obniky, Lo
M nosHaumnocs Ha umx paHux. 3a Bigomoctamu MBC YkpaiHu,
2017 poky ©yno 3apeecTpoBaHO Maike 496 TUC. 3MO4YMHIB, a
eHepanbHa MNpokypaTypa KoHcTatye umgpy 523,9 TUC. 3M0YMHIB.
Llen aHani3 3acsiguye, WO 3 ABOX—TPbOX MiNbMOHIB 3asB rpomMajsH
MPO BYMHEHHA MPOTW HUX MPaBOMOPYLWEHb A0 PO3ChigyBaHHS
nNpuMaloTb  TiNbKM KOXHY CbOMY-BOCbMY 3asiBy, OTXe, MNOHaj
MINbAOH 3asiB Mpo 3MoYMHM 3anuuwatoTbCsl 0e3 po3cnigyBaHHS;
BIAMOBNSAIOTE Y NOPYLUEHHI KPUMIHANbHOI crpaBu B 75-TU 3 KOXHMUX
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100 Bunagkis. Cnig ypaxoByBaTu TaKOX NaTEHTHY 3MTOYUHHICTb, KOMKX
bakT npaBonopyLleHHs B3arani He (PIKCYTb, OAHAaK peasibHO HasiBHI
NpoTMNpaBHi NOPYLUEHHS iHTepeciB nogen.

BogHoyac WoOo KpuMiHanbHUMX cnpae, Sk NOTpanndawTb
0o cydy, cTaTUCTMKa TEeX € HeBTiWHOw. BignoeigHO OO 3BITHOCTI
cynis nepwoi iHCTaHuil woao notepninux 3a 2013-2017 pokw,
LLIOPOKY KifbKiCTb NOTEPNiNnx rpoMagsiH HEBMUHHO 3MEHLLYETLCS.

Tak, 2013 poky ix 6yno 6nmsbko 31 Tuc. ocib, iM 3aBgaHo
MaTtepianbHOi Ta MopanbHOI Wwkoan Ha noHag 810 MNH rpUBEHBb.
3a 2014 pik ix HamiyyBanocs MeHwe Hix 4,5 Tuc. ocib, a wkoaa
cTaHoBuMna MeHwe Hix 204 mnH rpuBeHb. Notepninux 2015 poky
ctano Bcboro 995, a wkogn — Ha 51,5 mnH rpuBeHb. e MeHLi
umdppmn 3a 2016 pik — 649 notepninux ocid, a 3aBgaHol M LUKOAU
MeHLWe Hik Ha 31 MnH rpmBeHb. 3a nepwy nonosuHy 2017 poky
HaagHi gadHi woao 100 noTepninux, po3Mip LIKOAM — MEHLIe HiX
2,5 MnH rpuBeHb. TakuM YMHOM, Y CyAi LLOPOKY 3HaxoadATb 3axucT
CBOIX NpaB fAedani MeHwe noTepninux, us npobrnema noTpebye
I'PYHTOBHOIO aHanisy. Akwo BpaxyBaTWu LUe MNPaKTUKy BUKOHaHHS
Cy[OBMX pilleHb, 30Kpema LWoAo MOoTepninux Big npaBonopyLleHb,
TO CuTyauid wWoao 3axucTty IxHiX npaB B YKpaiHi BUSABMSETbCS
KaTacTpodiyHol0.

BucHoBku. OTxe, npobnema 3axucTy npaB NoTepninux Big
NMpPaBONOpPYLLUEHb, HA HaLl MOMNsA4, YKe He € BUKITIOYHO KpMMiHarnbHO-
NpaBoOBOK Ta KPWUMIHOMOriYHOW, nNocTana HeobxigHicTb i
po3B’si3aHHA Ha piBHI 3abe3neyeHHs KOHCMuMmyUilHO-Npasosux
eapaHmil npas i ceob00 Ta 3aKOHHUX iHTEpEeCIiB NANHN B YKpaiHi.

CucTtema umux rapaHTii Ma€e rpyHTyBaTUCS Ha OCHOBOMOSTOXHOMY
Ons couianbHOI Ta NPaBOBOI AEPXaBWU MPUHYUN cripagednueocmi,
YTBEPKEHHS SIKOrO B [AiSfNIbHOCTI 3aKOHOA4ABYOI Bragu MOBMHHA
3abesneunTn cygoBa Bnaga, Hacamnepen — KoHctutyuivHun Cyg
YKpaiHW, a TakoX CUCTeMa CyfiB 3aranbHoi lpucaukuii. 3asHaveHe
nepepbavae pagvkansHe pedopMyBaHHS NPaBOOXOPOHHOI CUCTEMN
B [epXaBi 3aranom, nosa skum CygoBUIN 3axXUCT NpaB NoTepninnx He
Moxe ByTu epekTUBHUM.
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Principle of Justice is in the Context of Judicial
Protection of Human Rights

The article is devoted to the enlighting of a problem of
constitutional rights and freedoms of human being in the modern
Ukrainian justice observance. Basic principles that are based on
substantive provisions of Constitution of Ukraine and that must
provide the sphere of interests, rights and freedoms of a human
being and a citizen are considered. On the basis of comparative
analysis of the separate authorial conceptions, represented in
scientific literary sources, community and difference of modern legal
ideas are established in relation with accordance of practice of
justice to the constitutional requirements. The special attention is
paid to the observance of rights and freedoms of criminal offences’
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victims. On the basis of data of correlation of citizens statements
about a feasance in relation to them, crimes and reacted on the
statements of law enforcement authorities, conclusions that
constitutional rights and freedoms of citizens are violated are made.
Statistics (2006—2017) of judicial trials of criminal cases is analyzed
in relation to withdrawal of court decisions and researching ther
validity of failure to observe rights and freedoms of the injured
persons. The decline of indexes during the last years does not show
the efficiency of the justice reacting on the facts of violation of human
beings’ rights and freedoms, it is related only to the change of
methodology of accounting the offences. It is established that the
problem of the victims’ rights to be protected from offences needs its
decision at the highest level which is to be able to guarantee rights,
freedoms and legal interests of a human being in Ukraine.

Keywords: rights and freedoms of a human being; Constitution
of Ukraine; principle of justice; judicial protection of rights; legal
status; violation of a victim’s rights.
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AIANIbHICTB NPALIBHUKIB
MPABOOXOPOHHUX OPIrAHIB

YOK 351.746.2:343.102

Ckynuw €. [. — [OKTOp HOPUOUYHUX Hayk,
npodecop, NPOoBigHUI HAYKOBUIA CMiBPOOITHUK
HayKoBOi nlabopaTopii 3 Npobnem JocyaoBOro
po3acnigyBaHHSA HauioHanbHOI akagemil
BHYTPILWHIX cnpas, M. KuiB;

Ky3bmin C. A. — kaHOuOAT OPUONYHUX Hayk,
CTapwuii HaykoBUW CriBPOBITHMK, 3aCTYNHWUK
3aBigyBaya Bigginy HaByanbHOi Ta HayKoBO[
fisinbHocTi  [JepkaBHOro  HaykoBO-4OCHIAHOro
eKkcrnepTHo-KpuMiHanictnyHoro ueHtpy MBC
Ykpainu, m. Knis

MoHATTA, cy6’eKTU N 06’€KTU NpoOBeAEHHS
HernacHux cniguux (po3LwWwyKoBuUX) Ain

lpoaHanisogaHO meopemuyHi ma npakmuy4Hi acrekmu fnpobremMHUX numaHb, Wo
cmocyromscsi MoHIMms, cyb’ekmig, 06’ekmig 30iliCHEHHSI criocmepexXeHHs1 3a 0Ccobok,
piddro abo micuem siKk HeanacHoi cridyoi (po3wykoeoi) Oii 8 KpUMIHarIbHOMY POBaGKEHHI.

3a80sKu 8UBYEHHIO HayKoBUX rpaub 008e0eHO, WO 3Milly8aHHsI orepamueHo-
PO3WYKO8OI ma KpuMiHabHO-rpouecyarnsHoi OisiibHocmi € HebesrneyHUM. 3a3HaqyeHo, Wo
make noedHaHHs1 paHiuie 0brpyHmMoeaHo 8u3Hagariu HerpunycmuMuM 4epe3 HezamueHul
ennue Ha ob’ekmueHicmb po3cnidysaHHs ma obrpyHmosaHicmb 8UCHO8KI8. BucrosneHo
rniepekoHaHHs1 wWodo eidrnosioHuUx mnidxodis, siki maromb 6ymu 3acmocoeaHi 8 ymogax
OdeMoKpamu4HO20 cycriifibcmea 07151 3abe3neyqeHHs1 HeyrnepedxeHocmi ma ob’ekmusHocmi
po3cnidysaHHsi, HEOOMyWEeHHs1  Crlid4ux  MOMUMIOK, 108’a3aHuX i3  [OPYyUeHHSIM
KOHCmumyuitHUX ripas i ceob00 s1ro0UHU.

3anporioHosaHO makKy asmopchKy OecbiHiuito: criocmepexeHHs1 3a 0coboro, pidyto
abo micuemM — ue HeeracHa cridya (po3wykoea) 0Oifi, WO Monseac 8 MpPoeedeHHI
crieyjaribHO  YroBHOBaXeHUMU Ccyb’ekmamu CcmOpoHU 068UHYy8a4YeHHs1 (crid4um abo
orilepamueHUM  idpo3oinom) y  nybnivHo  docmynHUX — Micusix  6e3nocepedHb0z20
8i3yanibHO20 criocmepexeHHs1 abo 8i3yarnbHO20 CrOCMEPEXEHHST 3 BUKOPUCMAaHHSIM
gideo3sariucy, thbomozpacby8aHHs, crieyianibHUX MexHiYHUX 3acobig Or1si CrIOCMEePEeXXeHHsI.

O6rpyHmosaHo nporno3uyii  wo00 6HECEeHHs1 3MiH 00 HaujoHarbHO20
KpUMiHanbHO20 fpouecyanbHo20 3aKoHodasecmea.

3arnporoHo8aHo BUKMIOYUMU MPaso Crid4o20 Ha MPoBedeHHsT HearaCHUX CridYux
(po3wykosux) Adit, nepedbaduswiu 6i0rosiOHI 3miHU 8 4. 6 cm. 246 KpumiHaribHo20
rpouecyarnbHo20 Kooekcy YkpaiHu.

© Ckynuw €. [1., KysbmiH C. A., 2018
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Ha ocHoei aHanisy cucmemu HauioHarbHO20 3akoHodascmea 008edeHO
HeeIONosiOHICMb  MOMIOXKEHHS, WO Hadae CcridyoMy rpaso 3arnydYamu ocib, 3 sKuMu
8CMaHOB/IeHO KOHbiOeHUitHe crigpobimHuuymeo, A0 npoe8edeHHs HeanacHux CriidYux
(po3wykosux) 0ili, ma 3arporoHo8aHo 8UITy4UMu Uoeo i3 3aKkoHoOaecmea.

KnroyoBi cnoBa: HernacHi cnigdi (po3LwyKoBi) Aii; CNocTepexeHHst 3@ 0coboto,
pi4yto abo micuem; BidyanbHe CNOCTEPEXEHHS; ONepaTNBHO-PO3LLYKOBI 3aX0aM.

MocTtaHoOBKa Npob6nemMu. Y KOHTEKCTi pedhOpMyBaHHSI CUCTEMM
KpuMiHanbHOI toctuudii B 4mHHOMy KITK YkpaiHu 3akoHogaBelb
nepenbauvs HOBWIA ans BITYN3HSIHOIO npouecyanbHOro
3aKOHOOABCTBA IHCTUTYT HermnacHux cnigumx (pos3wykoBux) Ain, Lo
noxoouTb Bid OMNEPaTUBHO-PO3LLIYKOBUX 3axofiB. 3akoHogaBye
3abesnevyeHHsa onepaTMBHO-PO3LLYKOBOI AiANbHOCTI, NOMNPU HasiBHICTb
BM3HAYEHHS CMCTEMM, NIACTaB i MOPSAKY NPOBEAEHHS OnepaTUBHO-
PO3LLYKOBUX 3axofiB, HE MICTUIO YiTKMX BUMOr LLOAO BigNOBigHOMO
KpUMiHanbHO-NpoLecyanbHOro ogOpMIIEHHA. YHacCRiAOK LbOro Ha
npakTuLi pesynbTati Takoi AisnbHOCTi 3aebinblioro He mornu 6yTn
BUKOPUCTaHI SIK OKa3N B KPUMIHANbHUX NpoBamkeHHsX. HyHI BkasaHa
HOBena 3akoHOJAaBCTBA € BaXNuBMM 3acoboM npouecyanbHOro
OTPMMaHHA opraHamu OOCYOOBOrO  pO3CfigyBaHHS  OOKa30BOI
iHdbopMaLlii, 30kpeMa AokasiB 3MOYUHHOT AisiNIbHOCTI OKpPeMUX ocio i
rpyn y pasi BYMHEHHS HUMW TSDKKMX Ta OCOBNMBO TSXKKUX 3FTOYMHIB.
MpobnemHi  TeopeTudHi | NPakTU4YHi  NUTaHHA  NPOBEAEHHS
CMOCTEPEXEHHST 3a 0COo00l, pivdld abo MicLueM $iK  BaXIMBOI
HernacHoi cnig4voi (po3LWyKoBOI) Ail, a TakoX HOBM3HA 3a3Ha4YeHOoro
NMpaBOBOrO iHCTUTYTY 3YMOBIIOIOTb MOTpedy B nornmbneHomy
HaykoBOMY  AocnifpkeHHi uiel npobnemaTtuky, WO  3acBigyye
BiQNOBIQHICTb NpeAcTaBNEHOI HAaYKOBOI MpaL,i KpUTEpPIto akTyanbHOCTI.

AHani3 octaHHix pgocnigxeHb i nyb6nikaudin. Monpn gocutb
HeTpuBanuin nepioq iCHyBaHHS Yy BITYM3HAHOMY MpouecyaribHOMY
3aKOHOAABCTBI IHCTUTYTY HernacHux cnigyunx (poswykoBux) Ain,
HM3Ka MOB’sA3aHMX i3 HUM NPOBNEMHMX NUTaHb He 3anuwunack nosa
yBarow Takux Haykosui, €k B.[. bepHas, P.I. bnaryTa,
O. . boratnpboBa, B. O. Nywkos, C. O. puHeHko, O. M. [Ipo3aos,
O. B. Kepesu4, C.B.Kisanos, M. 1. Knumuyk, B. A. KonecHuk,
M. I. KocTiH, C. C. KygiHoB, b. €. Jlyk'aHuukos, €. [1. JlyK’asH4mKOB,
A. O. Nlaw, [A. 1. MNMucbmennnn, M. A. Moropeubknin, |. B. PoraTiok,
L. B. Cepreesa, C. P. Taries, B. I". YBapos, J1. . Yoanosa,
C. B. ®omiH, P. M. lWexaBuyoe, M. €. lWymuno, O. M. KOp4eHko,
M. O. AKOBEHKO Ta iHLUIMX YYEHMX.
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BogHo4ac MoOxHa KoHcTaTyBaTu 6pak HayKOBUX OOCHIIKEHb,
MPUCBAYEHMX LUMPOKOMY CMEKTpPy MpoBnemMHuUX MuTaHb iHCTUTYTY
HernacHux cnigumx (posLyKoBUX) Ai, 30KpeMa TakoMmy ixX Buay, sk
CMOCTEPEXEHHS 3a 0CO0OK, pivvlo abo Micuem, WO NigTBEpOKYE
BiQNOBIOHICTb 3MICTY CTaTTi KPUTEPIO HAYKOBOT HOBU3HU.

lNocTtaHoBKka 3aBAaHHsA. [1peactasneHy npauo 6esnocepeHbO
NMPUCBAYEHO [OOCNIMKEHHIO TEOPETUYHMX | NPaKTUYHUX acnekTiB
MOHATTHA, CyO'ekTiB Ta OO’€KTiB MPOBEOEHHS HEernacHux Crigumx
(po3LUyKOBMX) AN Y KOHTEKCTI CnocTepexeHHst 3a ocoboto, pivdto abo
MicLeM.

Buknaa ocHoBHoro wmartepiany pAocnimkeHHA. [0noBHUM
npouecyanbHMM 3acobom 36uMpaHHA W NepeBipkuM  OOKasiB Y
KPUMIHaNbLHOMY  MNPOBaPKEHHi  TpaguuiMHO  BBaXarwTb  Crigui
(poswykosi) aii. MNicna Habytta 2012 poky uunHHOCTI KIK YkpaiHu
cneuianbHO YNOBHOBAaXEHi 3akOHOM Cyb’ekTn, WO HanexaTtb Ao
CTOPOHM  0OBMHYBAYeHHs, Yy  MeXax BWKOHaHHA  3aBAaHb
KpUMIHaNbLHOro MNpoBapKeHHS Adedani aKTUBHILLE MOCyroByrTLCA
nepenbayeHo 3akoHOM HOPMOK0 OTPUMaHHS [OKa30Bol iHpopmaLii —
NPOBEAEHHAM HETNACHUX Criigumnx (PO3LLYKOBUX) Ail.

BignosigHo o ct. 246 KIK YkpaiHu, 3asHayeHuMn dismu €
Pi3HOBMA Cnigunx (po3LyKoBKX) AiK, BIGOMOCTI npo dakT i meToam
NPOBEAEHHS SIKMX He MignsralTb PO3roSiOEHHID, 33 BUHSATKOM
Bunagkie, nepeabaveHmx Kogekcom [1]. Y LbOMY KOHTEKCTi CITYLUHO
€ [AyMKa MpoBiOAHMX HAyKOBLiB, 3rigHO 3 $KOKW HermnacHicTb
NPOBEOEHHSA CniguMx Ain nonsrae B TOMY, WO 1X 34IMCHIOKTb
NMPUXOBaHO HEe nulle BIOHOCHO OCI6, 3MOYUHHY AIANbHICTb AKMX
OOKYMEHTYIOTb, @ M CTOCOBHO BCiX IHLWIMX CYO’eKTiB, siki He 6epyTb
yyacrTi B ix npoBefeHHi [2, c. 168].

OOHUM i3 BaXNMBUX CTPYKTYPHUX ENEMEHTIB BU3HAYEHOI
3aKoHOA4aBLEM CUCTEMUW HernacHux cnigyunx (posLwykoBuX) Ain €
CnocTepexeHHs 3a ocobot, pivydio abo micueM. [lpakTuka
3acBigyye, Wo came UuA Adid, nonpu Te, WO He noe’sa3aHa 3
MOPYLWEHHAM HeJOTOPKaHHOCTI XUTna Ta BTPyYaHHAM y NpuBaTHe
CMiNKyBaHHSA, € 0BONi €(PEeKTUBHUM iHCTPYMEHTOM PO3KPUTTS Ta
OOKYMEHTYBAHHS  3M0YMHHOI  OiANbHOCTI, 0Cob6nMBO Takoi, L0
HabyBae opraHizoBaHux opm.

KpumiHanbHe npouecyanbHe 3akOHOAAaBCTBO, Ha Xanb, He
MICTUTb BU3HAYEHHS Liei HernacHol cnigyol (poswykoBoi) Aii. Takun
Niaxia 3akoHO4aBLSA, Ha Hawe NepeKOHaHHs, € OOCUTb CYMHIBHUM,
ocobnuBo 3 NO3uUilT AOTPUMaHHA BUMOr  HOPUOUYHOI  TEXHIKU
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NpaBoOTBOPYOCTI, WO Mano 6 6yTn npiopuTeToM nig Yac CTBOPEHHSA
HOPM YCiX NyGniYHMX rany3en npoLecyanbHOro npaea.

Y UbOMY KOHTEKCTI 3ayBaxumo, o B Y. 1 ¢T. 269 KIK Ykpaiuu
chopmynboBaHO nuwe MeTy npoBedeHHs uiei cnigyoi  gil.
3akoHogaBelb ii BU3HAUMB TakuMm 4YmHOM: «[nsa nowyky, dikcadii i
nepeBipkn Mig 4Yac [OOCydOBOro po3chigyBaHHA Tskkoro abo
0OCOBSIMBO TSHXKKOrO 3104MHY BigOMOCTEN Npo ocoby Ta 1i MOBEAiHKY
abo Tux, 3 kMM Usi ocoba KOHTaKkTye, abo NMEBHOI pedi Yn Micusi B
nyéniyHo OOCTYNHMX MicUAX MOXe NPOBOAUTUCHA  BidyarnbHe
CMOCTEPEXEHHSA 3a 3as3HayeHummn ob’ektamm abo  BidyarnbHe
CMOCTEPEXEHHA 3 BUKOPUCTaHHAM Bigeo3anucy, cpotorpadyBaHHs,
creuianbHUX TEXHIYHMX 3aco0iB Anga cnocTepexeHHs» [1].

AHaniz nonoxeHb rnaeu 21 KIK YkpaiHu Ta 3akoHy YkpaiHu
«Mpo onepaTMBHO-PO3LWIYKOBY AisNbHICTb» [3] Aae 3mory AinTtu
BMCHOBKY, L0 Bi3yanbHE CMOCTEPEXEHHA SK  OnepaTuMBHO-
PO3LUYKOBUM 3axif i CNOCTEpPEXeHHs 3a 0coboto, pivyio abo micuem
AIK HernmacHy cnigyy (posLyKoBY) Ail0 MOXHa po3rnsigaT ogHOYacHo
SK 3acib nisHaBanbHOI AiSNbHOCTI, NOB’A3aHOI 3 MOLUYKOM AOKa3iB i
[oKa30BoI iHhopmaLii nig Yac 4OCYAOBOro po3cnigyBaHHS 3r104MHIB,
Ta sk 3aci6 BUMKOHaHHA 3aBAaHb i JOCATHEHHS METU KpUMiHanNbLHOro
NPOBaPKEHHS 1 OnepaTMBHO-PO3LLYKOBOI OiNbHOCTI.

3 ornagy Ha HefoCTaTHIM piBeHb po3pobneHHs npobnemaTtuku,
3yMOBMNEHWIN OOCUTb HETpMBaNMM NepiogoMm, O MUHYB 3 MOMEHTY
HabyTTa YnHHOCTI KogekcoM, BBaXKaeMO 3a AOLiNbHe 3BEPHYTUCh O0
OinblW paHHiX npaub BITYM3HAHUX | 3apybiKHMX HayKOBLIB,
NPUCBAYEHUX BUBYEHHIO MOHATTS, CYTHOCTI, Cyb’ekTiB, 0B’eKkTiB Ta
OKpPEMMX  achekTiB  MpaBOBOr0  PEryrioBaHHSA  MPOBEAEHHS
Bi3yarbHOro CMOCTEPEXEHHS AK OnepaTuBHO-PO3LLYKOBOro 3axoay.

Tak, B. [I. JlaxiH BU3Ha4yae CnoOCTEPEXEHHSA SK LinecnpsMoBaHe
HernacHe CTEeXeHHS YMNOBHOBAXEHUX OnepaTvBHUX MpauiBHUKIB Yy
NpuMpogHNX ymoBax 3a O6’eKTaMu onepaTMBHOI 3alikaBneHOCTi 1
MicLsIMM X peanbHoro abo Moxnmeoro nepebyBaHHsi 6€3 BTpy4aHHs B
iXHIO gisinbHicTb [4, ¢. 110]. NeBHMM 0BMEXEHHAM LIbOrO BU3HAYEHHS
€ TMONIOXEHHS!, WO CTOCYETbCA MNPOBEAEHHSI CNOCTEPEXEHHs 3a
oKpeMMn ob’ekTamm «B6e3 BTpyYaHHs B iXHIO OisnbHICTbY. BogHouyac
3anexHo Bi4 MeTW, 3aBAaHb Ta iHWMWMX OOCTaBMH NPOBEOEHHS
CMOCTEPEXEHHS] Take BTPy4YaHHs Oyno MOXIMBUM, a iHogi —
HeoOXxigHVM. 3oKkpema, BTPy4YaHHss € ODOB’A3KOBUM Yy pasi, SAKLIO
MOeTbCa NPO 3aMax Ha BYMHEHHs BOMBCTBa abo iHLIOMO TSXKKOTO 4u
0COBMMBO TSKKOTO 3MOYMHY, SIKLWO B iHWWIA cnoci® nonepeauty ix
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HeMOXnnBo. 3a Lux YMOB MOXYTb 3aTpMmMaTu NeBHY 0Coby uum rpyny
ocib, BignoBigHO 3adpikcyBaBLUKM iXHI NPOTUNpPAaBHI Aii 3a 4ONOMOrow
TEXHIYHMX | cneuianbHMX 3acobis.

Ha gymky O. HO. LLymnnoBa, cnoctepeXXxeHHs nossrae B TAEMHOMY,
LinecnpsmMoBaHoOMy, cMCTeMaTU4HOMy, 6e3nocepeHLOMY BidyarbHOMY
abo onocepenkoBaHOMYy (3@ [JOMOMOrOK  OMNepaTUBHO-TEXHIYHMX
3acobiB) cnpurHATTI it ocobu Ta saBuLL (MoAin, dakTiB i NpoLeciB), ki €
3HaYyLUMMK 019 BUKOHaHHS KOHKPETHUX 3aBAaHb OnepaTuMBHO-
PO3LLYKOBOI AiSiNbHOCTI, iX dikcyBaHHA Ta peecTpauii [5, c. 19-20].
HeponikoM LbOro BM3HAYeHHsI MOXXHA BBaXkatu Te, WO B HbOMY He
BpaxoBaHO nepernik Ccy0’ekTiB, sKi HagineHi NOBHOBaXEHHAMMU
34INCHIOBATN TaKMA  ONepaTMBHO-PO3LUYKOBMI 3axid, Micue Koro
NpoBEAEHHSA Ta KOMO OCib, Woao Skux 3axig Moxe OyTu 3aCTOCOBaHO.
BogHouac Taka  KOHKpeTu3alis €  3anopykolo  peanisail
KOHCTUTYLIIMHMX npaB i cBo6oa ocobn Ta JOTPMMaHHS 3aKOHHOCTI Mig
Yyac NPOBaIKEHHS NPABOOXOPOHHOI AiSNbHOCTI.

HatomicTb B. M. LLleBYEHKO TNymMaumTb CNOCTEPEXEHHS K Aito,
o crnpsMoBaHa Ha OTPUMaHHA 1 (pikcauilo BM3HavanbHOI ANd
BMKOHAHHS 3aBAaHb OnepaTMBHO-PO3LLYKOBOI AiANbHOCTI iHbopmauii
Ta nonsra€e B 3AINCHEHHI Bi3yanbHOro, €MneKTPOHHOro Yu iHLWKUX
crnocobiB KOHTPOIO 3a AisHHSAMW OcCib, siki CTAaHOBNSATL OnepaTuBHUN
iHTepec, iX 3B’si.3kaMu, TPAHCMOPTHMMK 3acobamu, NPUMILLEHHAMU 1
iHWUMK  oO’eKTaMn Ta MNPOBOOATHCS  YNOBHOBAXEHWMU Ha Te
ocobamu [6, c. 327].

Cnig koHcTaTyBaTU neBHi 3000YyTKM HaAyKOBUIB, Mpaui SKMX
NPUCBAYEHO BU3HAYEHHIO CMOCTEPEXEHHS $SIK HEernacHoi cnigyoi
(po3LwyKoBOI) Aii, pUCK AKOI € TaKUMKU CaMUMMU, SIK Ti, LLO NpUTamMaHHi
aHarnoriyHomy onepaTMBHO-PO3LLYKOBOMY 3axoay.

Po3kpuBatoum 3MIiCT CNOCTEpPeXeHHA 3a ocoboto, piyvo abo
micuem, C.Bb.®omiH i C.O.lprHeHKO 3ayBaxylTb, LO BOHO
nonsirae y Bi3yanlbHOMY CMOCTEPEXEHHI B Micusx, ki € nybnivyHo
OOCTYNHUMM, MOXE 3[INCHIOBATUCh i3 3aCTOCYBaHHAM crheLianbHuX
TEXHIYHMX 3acobiB (pOTO- 11 BiAEOAOKYMEHTYBAHHS, CMOCTEPEXEHHS
i3 3acTocyBaHHAM TENEBI3INHNX  CUCTEM, BCTAHOBIIEHHSA
MiCLe3HaXOMKEHHA TPaHCMOPTHUX 3acobiB 3a 4ONMOMOrok 3acobis
pagioneneHradii Towo) abo 6e3 Hux [7, c. 446].

CnywHnMm, Ha Hawy [YMKY, € TakKoX BU3HAYEHHS,
3anponoHoBaHe O. A. CamonneHkom  Ta 0. O. Y3kum, AKi
IHTEPMNPETYIOTb CMOCTEPEXEHHSA 3a 0c0ob0to, pivyio abo Micuem He
nuwe B Mexax cT. 269 KIMK YkpaiHu, a W B KOHTEKCTi
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KPUMIHanNiCTUYHOT TakTUKK, TOBTO K HernacHy cnigyy (posLUykoBy)
Jito, WO nornsrae y BidyarlbHOMY CMOCTEPEXEHHI 3a LMK 06’ekTamm
B nNybniyHo AOCTYMHWMX MicUaX (MiCUsiX MOCTIMHOMO MNPOXMBAHHS,
TMMYacoBOro nepebyBaHHA O6’EKTIB CMOCTEPEXEHHS, TPAHCMOPTHUX
3acobax, SKi BMKOPUCTOBYIOTbCA AN nepecyBaHHA 06’ekTiB) i3
3acTocyBaHHAM (OOTO- Ta BIiAEO3MOMKK, cheuianbHUX TEeXHIYHUX
3acobiB  ONA CrnocTepeXxeHHAa 3 MeTol nowyky W dikcauii
BiJOMOCTEN, O MOXYTb BMKOPUCTOBYBATUCA B [JOKadyBaHHi Ta
3abesneveHHi iHWKX cnigumx | npouecyanbHUX Al nig vac
OOCYOOBOro  po3crigyBaHHA TSKKOro abo 0cobnMBO  TSXKKOroO
3noumnHy [8, c¢.325]. OpHak TakMnm noAaginHWW  nigxia go
copmyntoBaHHA AedpiHiuil 3 no3uuil KpyMiHanbHOro npouecy 3a
NeBHNX YMOB MOXe BnaaTUCSA ANCKYCIMHUM.

OTxe, rpyHTYy0uUCb Ha aHanisi Hopm KIK YkpaiHu, nponoHyemo
Taky gediHililo: cnocTepexeHHst 3a ocoboto, pivyto abo micuem — Le
HernacHa cnigya (pos3wykoBa) Aif, WO nonsrae B MNPOBEOEHHI
creuianbHO YNOBHOBaXEHMMU CyD’€eKTaMyn CTOPOHU OBBMHYBaAYEHHS
(cnigumm abo onepaTvBHWM NigPO3AINOM) y MNy6nivyHO AOCTYMHMX
Micusx  6esnocepeqHbOro  Bi3yanbHOro  CMocTepexeHHss  abo
Bi3yanbHOro CrOCTEPEXEHHA 3 BUKOPUCTaHHSAM  Bigeosanucy,
¢oTorpadyBaHHS, cnevianbHuX TEXHIYHUX 3acobie  ans
CMOCTEPEXEHHS.

3rigHo 3 4. 2 cT1. 269 KIK YkpaiHu, nigctaBok Ansi NPOBEOEHHS
Bi3yanbHOro CrnocTepexeHHs 3a ocobow € yxBana cnigyoro cyafi
anensauinHoro cyay (ct. 247 KK YkpaiHu), noctaHOBNeHa B NOPSAAKY,
nepenbaveHomy cT. 246, 248-250 uboro Kogekcy, a y BUHATKOBUX
HeBigknagHMx Bunagkax, nepegbaveHunx ct. 250 KK Ykpainu, moxe
OyTn posnoyata OO0 MNOCTaHOBMEHHS YyXBanu crigyoro cyadi 3a
PiLLIEHHSIM CIiAYoro, y3ro)keHoro 3 npokypopom, abo npokypopa [1].
CnywHotw cnig BudHatvu nosuuito C. b. domiHa Tta C. O. puHeHka
CTOCOBHO TOrO, LLO Bi3yaslbHE CMOCTEPEXEHHA 3a pivdl0 B MyOnivyHO
AOCTYNHMX Micuax abo 3a nybnivyHO AOCTYMHUM Micuem He notpebye
yxBanu cnigyoro cygai Ta npoBoAMTLCA Ha MigctasBi NOCTaHOBU
cnigyoro abo npokypopa. Lle nos’sisaHO 3 TMM, LLO 3a3HayYeHUn 3axig
He noB'A3aHMIiA 3 0OMEexeHHsM npaB i cBobog ocobu. Criguuwi,
CKnaBLUM NOCTaHoOBY, 3000B’A3aHWM MNOBIAOMWUTU MNPOKypopa npo
NPUAHATTA pPilUEHHA LWOAO0 NPOBEeAEHHS MEBHUX HermacHux crigymx
(poswykoBux) Ait Ta oTpumaHi pesynbratu. [pokypop mae npaso
3abopoHnT abo NPUNUHUTU MPOBEAEHHS HErmacHUxX Crigymx
(posLuykoBmx) gin (4. 3 cT. 246 KIK Ykpainu) [7, c. 447].
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BignosigHo Oo 4. 6 c1. 246 KIK YkpaiHn, 3giicHioBaTK HernacHi
cnigyi (po3wykoBi) Aii Mae NpaBo Crigumi, KU NPOBaaunTb LOCYAOBE
poscnigyBaHHsA 3ro4vmHy, abo (3a NMCbMOBUM AOPYYEHHAM Chigvoro,
npokKypopa) YMOBHOBaXeHi onepaTuBHi nigpo3niny  HauioHanbHoi
noniuii YkpaiHn, opraHie 6e3nekun, HauioHansHOro aHTUKOpynuiiHOro
6topo  YkpaiHn, [epxaBHoro O6lpo poscnigyBaHb, OpraHis,
WO  KOHTPOMIOKWTb  AOTPUMAHHS  MOAATKOBOTO W MUTHOrO
3aKOHOOABCTBA, OpraHiB [JepXaBHOI KpUMIHANbHO-BUKOHABYOI CITY»X0U
YkpaiHu, opraHiB [epxaBHOi NPUKOPAOHHOT cnyx6bu YkpaiHu,
a nigposain  AeTekTuBiB, OnepaTUBHO-TEXHIYHWIA  Migpo3gin  Ta
nigpo3ain BHYTPILLHBOro KOHTponto HavioHansHOro aHTUKOpPYnUiiHOrO
Olopo  YkpaiHM — 3@ NUCbMOBUM  [OPYYEHHSAM  [OEeTeKTuBa
abo npokypopa CnieujianisaoBaHoi aHTMKOPYMLUiAHOI npokypatypu (4. 1
cT. 41 KIK Ykpainm) [1].

Omxe, 3aKOHOM BU3HAYEHO BMYEPIHE KOJO OCi0, siki MatoTb NpaBo
npoBoautn 6yab-AKy HernacHy cnigdy (poswykoBy) Aito, 30Kpema
CrocTepexeHHss 3a ocobot, piydto  abo Mmicuem. 3aBOsiku
CNOCTEPEXEHHIO MOXYTb BYTW BUSIBNEHI 1 3adikcoBaHi NeBHi Aii ocib,
WO MICTATb O3HaKM KPMMiHANBbHOrO MNPaBOMOPYLUEHHS (3ITO4YMHY),
a TakoX maTtepianbHi 06’€EKTW, WO MalTb O3HaKM PeyoBMX [OOKas3iB,
pevi (npegmeTn), siki 3aDOPOHEHI B LMBINbHOMY 06iry i 36epiraHHs
SAKUX € CaMOCTIHUM 3M0YMHOM (BorHenanbHa 36pos, Haboi 0o Hel,
BMOYXOBi pPEYOBWMHM, HAPKOTUYHI 3acobu TOLO). AKLWO TaKy HernacHy
cnigvy (po3wykoBy) filo npoBede cnigyumi, BiH He Mae npasa
34incHIOBaTM nojanblle po3chifyBaHHA, OCKITbKM € oyeBuauem
3r104MHY i nignArae gonuTy B NpoLecyansHOMY CTaTyci caigka.

3 ormnsgy Ha BMKNageHe, cniywHow € gymka B. [1. XonopgeHka,
SAKUA OOCUTb aprymMEeHTOBaHO Haromnoulye, Lo chiguuin, skun 6pas
y4yacTb y NPOBEAEHHI OnepaTMBHO-PO3LUYKOBOIO 3axody i BUSIBUBCS Y
3B’A3KY 3 UMM OYeBMALEM 3MOuUMHY (He3anexHo Big Toro, BU3MBaBCS
BiH UM HE BU3MBABCH Ha OOMUT AN AaBaHHS MOKa3aHb), a OTXe, Mae
cBo  cyb'ekTMBHY OymKy, WO cdopmyBanacb YyHacnigok
6e3nocepeaHbOro CNPUNHATTSA BigMNOBiAHUX 0O6CTaBUH, HE MOXe ByTK
MOBHOIO MipOt0 06’EKTUBHUM | Ge33anepeyHo HeynepemkeHuM nig vYac
po3cnigyBaHHA uUMX OOCTaBWMH, BUCYHEHHsi W  OOI'pyHTyBaHHS
06BUHYBaYveHHs. HaykoBeupb BBaxae, LLO B pasi, SKLWO BUCYHEHHSA 1
06r'pyHTYBaHHSA 06BMHYBAYEHHS 34iNCHIOE CNigYMn-o4eBnaeLb, SKUN €
HefoCTaTHBO 06’eKTUBHUM Ta/abo He 6e33anepeyHo HeyrnepemKeHNM,
HaMbINblW edgeKTMBHUM MpouecyanbHMM 3acoboM  3axucTy Big
HE3aKOHHOrO 1N  HeobrpyHTOBaHOro OOBUHYBayYeHHA nig  4ac
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AocyaoBoro poscnigysaHHa morna 6 6yt 3asiBa Npo BiABiA, Cnigyoro
3a Uuieto nigctaBok, a B Cydi — OCMOPKOBaHHA AOMYCTMMOCTI BCiX
3ibpaHnx HUM JokasiB. Ampke cniguni, skun 6yB odeBuaueM 3M0UUHY,
Matoum cBoto cyb’ekmusHy OyMKy (KypcuB Haw. — ABT.), He notpebye
iHWKUX  (DOCTOBIPHWX) [OoOKas3iB i 11X [AOCTaTHLOI CYKYMHOCTI Ta
HanawToBaHWA Ha OOCTOKBaHHS BNACHOI CYO’€KTMBHOI AYMKM MpPO
obcTaBMHU BIANOBIGHOIrO AifHHA (3no4nHy) [9, c¢. 15]. AHanoriyHy
aymky obrpyHtoBye A. O. Jlaw: y Takin cutyadii cnigyumii He mae npasa
nNpoBOAWUTM nofanblue po3crigyBaHHA. BiH 3000B’A3aHuMA 3asBUTH
CaMOBIgBiO, agKe € o4YeBMAUEM KPUMIHANbHOrO MpPaBOMOPYLUEHHS,
nignarae gonuTy SIK CBIOOK i 0COBMCTO 3aLikaBneHun y pesynbTatax
KpUMiHanbLHOro npoBampkeHHs. [lpaBo 3aaBnaTM  BigBi4 Takoro
cnigyoro MarTb MNigO3pHOBaHWA Ta iHLWI YY4aCHUKM npouecy, Yy SKuX
Taka CuTyauis MOXe BUKNUKaTW OBrpyHTOBaHWM CYMHIB Yy WOro
HeynepemkeHocTi (n. 2i 3 c1. 77 KIK Ykpainn [10, c. 91].

3acnyroBye Ha yBary Mno3uLis HayKkoBLLB, SKi BBaXaloTb, LIO 3a
OOPYYEHHAM  CRig4yoro 4y MpOKypopa CrOCTEPEXEHHS MaloTb
npoBOAWUTM  ornepaTuBHi  npauiBHUKM.  30Kpema, B  oOpraHax
HauioHanbHOi noniuil  YkpaiHn ue — onepaTuBHi NpauiBHUKK
KpuMiHanbHOI noniuil (kapHOro po3LuUyKy, 3aXMCTy eKOHOMIKK, NpoTuail
HapPKO3MOYMHHOCTI, Kibepnoniuii, BHYTPIlUHbOI ©Oe3nekn Ta iHWi, a
TakoX cneLianbHWUX Nigpo3ainis — onepaTuBHOI CNYXOU, KpUMiHaNbHOI
PO3BifKN, ONEPATUBHO-TEXHIYHMX 3aX0Z4iB).

Tak, €.[. JykK'sHuMkoB Ha nigcTasBi aHanisy HaykoBoi Ta
HaByYarnbHOT niTepatypu pagsHCLKOro nepioay, Konwu
3aranbHOBM3HaHOK Oyna no3udis npo Te, WO  3MillyBaHHS
onepaTnBHO-PO3LLYKOBOI Ta KpUMiHanNbHO-NpoLecyanbHOl AisnbHOCTI
€ HebesneyHuM, Bkasye, LIO Take MOEAHAHHS B OAHiN ocobi abo
OOHOMY OpraHi BM3HABanocs HENpuUNycCTUMUM Yepe3 HeraTuBHWUN
BNAMB Ha 06’€KTUBHICTb PO3CriAyBaHHSA Ta 06rpyHTOBaHICTb BUCHOBKIB
Y  KpuMiHaneHoMy  npoBagkeHHi  [11,c¢.34-35]. Ha Hawe
nepeKkoHaHHs, caMme Takuii nigxia mMae 6yTn 3acTocoBaHWA B yMOBaXx
OEMOKpPaTUYHOIO CYCMiNbCTBa, apke Ccrnpusitume 3abesneyeHHio
HeynepemKeHOCTi W OB’E€KTUBHOCTI pO3CNigyBaHHS, HeOONyLIEHHS
cnigumMx NMOMUITOK, MOB’A3@HUX 3 MOPYLUEHHSIM KOHCTUTYLLIMHMX MPaB |
cBobop noanHu.

Y KOHTEKCTi NpakTUYHOI peanisadii 3axogy M. J1. [piboB cnywHo
3ayBaxye, WO 3 TEOPETUYHOI i MPaKTUYHOI TOYOK 30pY 3AINCHEHHS
Bi3yaribHOro CrOCTEPEXEHHS CreLianbHUMK Nigpo3ainaMmm € HabaraTo
eEKTUBHILLNM, XO4a N MEHLLI eKOHOMIYHUM [12, ¢. 16].

261



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

HaykoBui HeoHOPa30Bo 3a3Havanu, o Bi3yarnbHe
CMOCTEPEXEHHSA OouinsHo OpraHisoByBaTtu 3ycunnsamm
crnewjanisoBaHoOro onepaTtuUBHOIO MiApo3ainy, 3oKkpema Konu noTpibHo
CTEXWUTM 3a OpraHisoBaHUMKU 3MOYMHHUMMU  (POPMYBAHHAMM, SKi
BUMHAIOTL rpabexi Ta po3boi [7, c. 446; 13]. BapTo Takox 3BaxaTu Ha
Te, WO CMOCTEPEXEHHsT 3a 0cobot, piydlo abo Micuem TpuBae
3a3Bu4yaln NpoTAroM AOCUTb TpMBanoro 4acy. 3 ornsaay Ha ue, Linkom
3aKOHOMIPHO MOCTaE NUTAHHS WOAO0 di3UYHOI CIPOMOXHOCTI Crig4oro
CaMOCTIVHO NMPOBECTU Taky crifgdvy (Po3LyKoBY) Aito skicHo. BoveBunapb,
30e06inbLIOoro Lie € HEMOXIIMBMM, HaBITb Yepe3 06’ekTUBHY NOTpeby B
3anyyeHHi 4O4aTKOBUX NMIOACLKUX PECYPCIB.

CnywHum aprymMeHToM BapToO BBaxatum W Te, WO And
NPOBEAEHHS Bi3yanlbHOr0 CrMOCTEPEXEHHSA MpaLiBHUK ONepaTMBHOIO
nigposaniny Mae BonoaitM  iHopmadielo  npo:  onepaTtuBHY
0OCTaHOBKY, MOBOMKEHHS i CMOCIO XUTTS KPUMIHANBHOIO €MeMEHTa;
couianbHO-eKOHOMIYHI  ocobnueocTi  0BCcnyroByBaHOI  TepuTopii
(cuctemun popir i niHiN 3B’s13Ky, 0COBNUBOCTI Pyxy TPaH3MTHOIO Ta
MiCLEBOro TpaHCMOPTY, MiCLs MacOBOro BiAMNOYMHKY, Micus 3
KPMMIHOTEHHOK O0OCTaAHOBKOI, A€ MOXIUBI XyriraHCbKi BUSIBW,
norpabyBaHHs, 3rBanTyBaHHSA, MiCLS BWUIOTOBMEHHS W Mpodaxy
HapPKOTUYHUX PEYOBUH, AOWUCIOKALil0 OpraHis Brnagu i BiNCLKOBMX
YaCTWH, MYHKTIB OBMiHY BanioT TOLO); po3TawlyBaHHA Ta rpadik
poboTn opraHisaui, ycTaHoOB, ©aHKiB, MOLWITOBMX BigAiNEeHb, MiCUb
30epexeHHs ToBapHO-MaTtepianbHMX LIHHOCTEN, a TakoX O0O’eKkTiB
0o3BinbHOI cuctemmn [14, c. 84]. 3ibpatm Ta onpautoBaTu Taky
iHcbopmaLito 3a BiACYTHOCTI onepaTMBHUX NO3ULIA Ta MOXITMBOCTEWN
CRiAYMin TakoXX HECNPOMOXHUNA.

Ha nigcrtasi BuKNageHoro npornoHyeMoO 3MIHUTU pedakuito
nepLUoro peveHHs 4. 6 cT. 246 KIK Ykpainu, Buny4ymBLUM BKa3iBKY Ha
npaBo cnigyoro NpoBOAMTU HernacHi cnigyi (posLwykoBsi) aii, 3okpema
cchopmyntoBatu i Tak: «lMpoBoguTn HernacHi cnigyi (poswykosi) Aaii
3a JOpYYEHHSAM Crigvoro, SKUM 34INCHIOE OOCYA0BE PO3ChidyBaHHS
3r104MHy, abo Npokypopa mMarTb Npaso...».

3akoHoOM nepeabayveHo, Lo 3a pilleHHAM Chigvoro Ym npokypopa
00 MNpOBEAEHHSsT HernacHux cnigumMx (poswykoBMX) A MOXYTb
Jonyyatuca TakoX iHWi ocobu (4. 6 cT. 246 KIK Ykpainu) [1].
C.b.®omiH Ta C.O.[pMHEHKO BUWOKPEMMIOIOTL [OBa Pi3HOBUAM
3aCTOCyBaHHS Takoi [OMOMOrM rpomagsiH: 1) 3anyvyeHHa 3 MeTOoH
BMKOPUCTAHHS X 3HaHb, YMiHb i HaBWMYOK; 2) 3any4yeHHsa 3agns
Jornomoru y dpikcyBaHHi i ocib, LLoao sKMx NPOBOASATE HernacHi cnigui
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(po3wwuykosBi) aii, Wo gae 3mory Hagani 3anydaTy ix siK cBigkis [7, ¢. 428].
Lle moxyTtb Oyt onepatuBHi npauiBHukn (cT. 41 KIK YkpaiHn),
eKkcnepTn, cneuianictn, nepeknagadi, NOHATI Ta iHWi kaTeropii ocib.

Y 4. 1 cT. 275 KIK YKpaiHu 3akpinsieHo npaso Crigvyoro 3any4vatu
0Cib, 3 sKMMM BCTaHOBMNEHO KOHiAeHUiNHe cniBpobITHMLTBO 00
NPOBEAEHHSA HernacHux cnigumx (po3LyKoBMX) i y Bunmagkax,
nepenbaveHux umm Kopekcom [1]. Lle, cepepn iHworo, crocyetbcH
Bi3yasibHOrO CNOCTEPEXKEHHS.

HdocuTb kpuTuyHOK Ta OBrpyHTOBaAHOK BUrNSAae Mno3uuiga
B.l.YBapoBa CTOCOBHO Takoro 3axofy, $K BUKOPUCTAHHA
KOH@iaeHLUinHoro cniBpobiTHUUTBA. 30KpemMa, BiH CryLLIHO Haronocums
Ha TOMy, WO 3aKoHO4ABeLUb He BU3HAYMB, y YOMY MOnsrae
BiAMIHHICTE MK ChiguMmMyM W pPO3LYKOBUMWU AisMW, MK lacHUM
npoLecom i KOHiAEHUiNHOLO, HernacHow DiSANbHICTIO.
BukopuctoByBaTM Takmin 3axig MOXHa nuvwe KoHdigeHUinHo, agxe
BiH Ta MOro pesynbTaTu € HE3MIHHMMMW Bifl CaMOro noyaTtKy, OCKifbKu
He € rMacHUMW i NPO30OPUMK, @ NOro pesynbTaTh HEe MOXYTb OyTu
peanizoBaHi sk OOCTOBIpHi hakTuUyHi AaHi (gokaswn). Llen 3axig He
CTBOPIOE «JOCTaTHIX i eeKTUBHUX rapaHTii NpOTU 3MOBXUBaHbY,
a OTXe, MOXe MaTuM 3HayeHHa nue $K 3axia onepaTuBHO-
PO3LUYKOBOro XxapakTepy. Tomy HeMae noTpebu B MNEepeHeCeHHi
cucTEMU  KOHMIAEHUINHWUX (HernacHux) onepaTUBHO-PO3LLYKOBUX
3axopfiB y cuctemy cnigyux giv [15, c. 269].

[ouinbHO Takox ogHO3Ha4HO nigTpumaTti nosuuito A. O. Jlawa,
KU 06r'PpYHTOBAHO BMCIIOBMOETHCA MPOTU 3aIyYeHHS CrnigymMMm ocio,
3 9KMMM BCTaHOBIEHO KOHMigeHUiiHe cniBpobiTHUUTBO, [0
NPOBEAEHHS HEernacHux cnigumx (po3wykoBux) gin. Ha noro gymky,
ue noB’A3aHO 3 TUM, LWO: [o-nepwe, Cnigyunm He € Ccyb’eKToM
onepaTMBHO-PO3LLYKOBOI AifNbHOCTI (3rigHo 3i cT. 5 3akoHy YkpaiHu
«lMpo onepaTMBHO-PO3LUYKOBY AiSANbHICTbY) [3], @ OTXe, He Mae
npaea 3anyyaTy HernacHWx npauiBHWKIB 4O NPOBEAEHHS SK IMacHUX,
Tak i HernacHux cnigumx (po3awykoBux) ain. o-0pyee, y cT. 5 uboro
3akoHy [3] 3akpinneHo 3abBOpOoHY iHLWKMM Migpo3ainam 3asHavyeHux y
Ui cTtaTTi opradiB, nigposginam iHWWX MIHICTEPCTB, BIAOMCTB,
rPOMagcbKMM, MpYMBaTHUM OpraHidadigm Ta ocobam npoBOAWTU
onepaTtMBHO-po3LykoBi 3axoau. Ockinbkn opraHu [OCyAoBOro
po3acnigyBaHH4, 3adpikcoBaHi B cT. 38 KIK YkpaiHu, He HanexaTb 4o
cyb’eKTiB OnepaTMBHO-PO3LUYKOBOI AiSNbHOCTI, BU3HAYEHUX y CT. 5
3akoHy YkpaiHu «[1po onepaTMBHO-PO3LLYKOBY LiSNTbHICTbY, BOHU HE
MaloTb MpaBa KepyBaTUCHA MOMOXEHHSAMU LbOro 3akoHy W 3anyyatu
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0cCib, 3 AKMMM BCTAHOBMEHO KOHdIAeHUiNHe cniBpobIiTHMUTBO, OO
NpOBeAEeHHA HernacHux cnigumx (po3wykoBux) pgin. Le e
BMHATKOBMM MpaBOM onepaTuBHWMX Nigpo3adinis. Ha nigctasi uboro
HaykoBeLb [OOXOOWUTb LiNMKOM OOrpyHTOBaHOrO BWCHOBKY, LO
30BHIlLHS HEBIANOBIAHICTE [OBOX 3aKOHOA4aBYMX akTiB Mae 6yTtu
YCYHYTa, W06 YHEMOXITMBUTM 3MiLLIYBaHHS ONepPaTUBHO-PO3LLYKOBOI i
cnigyoi AianbHOCTI. TakMM YMHOM, AOCNIAHMK NPOMOHYE BUKMOUUTHA 3
KIMK YkpaiHm nonoxeHHs, Wo Hagae npaBo CrigvyoMy 3anyyatu ocio,
3 9KMMXM BCTaHOBIEHO KOHMigeHUiiHe cniBpobiTHUUTBO, 00
NPOBEeAEHHS HernacHux cnigumx (po3wykoBux) gin [16, c. 270]. Taky
nosuuito, 6e3nepeyHo, BBaXXaeMo CNyLLHOH.

3rigHO 3 BULLE3a3HAYeHUM, CrNoCTEPEXEHHs Moxe 6yTu
npoBedeHo nuwe B nybniyHO AOCTYnHMX Micuax. 3rigHo 3 4. 2
CT. 267 KIK YkpaiHu, ue Micus, OO SKMX MOXHa YyBiMTM abo ae
MOXHa nepebyBaTu Ha nNpaBoBuMX NiacTaBax 6e3 OTpUMaHHA Ha Le
3roam BnacHuKa, kopucTyBaya abo ynoBHOBaxeHuX HumMM ocib [1].
Lle moxyTb ByTn Mmicus, O BUKOPUCTOBYHOTLCA rpoMagsiHaMmu Ans
cninbHoi poboTK, BIONOYMHKY, NEPECYBaHHS, NMPOBEAEHHST MaCOBUX
3axodiB Ta iHWMX noTpeb (Bynwuui, Mo, BOK3anu, aeporopTw,
MarasvHu, kadpe, 6apu, pectopaHu, My3ei, knyou, nnski B nepiog ix
poboTn, a TakoX TPaHCMOPTHI 3acobu rPOMaACbLKOro KOPUCTYBaHHS
nig yac nepebyBaHHSA B HUX rpoMagsaH, OiNsHKU ficy, nona nig vac
NpOBEAEHHS Ha iX TepuTopii opraHi3oBaHMX MacoBMX 3iOpaHb,
NPUMILLLEHHA BOK3aniB, MacCaXupcCbki NOTArK, niTakn, KaTepwu,
naponnasu, nepoHu, nnatdopmu, npuctaHi Towo [7, c.447].
BisyanbHe cnocTepexeHHs TakoxX Moxe OyTn BCTAHOBMEHO B MiCLAX
iMOBIpHOT NOSABM OCI6, MPUYETHUX 0O BUNHEHHS 3MTOUNHY.

TyT BapTO 3aKkueHTyBaTM Ha TOMYy, LWWO, BiANOBIAHO A0 4.3
cT. 267 KIK YkpaiHn, [o nybniyHo [OCTYMHMX Micub TaKoX
HanexaTtb NPUMILLEHHS, AKi cneuianbHO NPU3HaYeHi Ana yTpMMaHHA
ocib, npaBa sikMX OOMeXeHi BignoBiOHO 4O 3aKOHY (MPUMILLLEHHS 3
NMPMMYCOBOIO YTPUMAHHA OCIO y 3B’sI3Ky BiAOYTTAM MNOKapaHHS,
3aTpUMaHHAM, B3ATTAM nig BapTy Towo) [1]. TakMm YuHOM,
3aKoHodaBeub NpsIMO  nepedbayvMB  MOXNMBICTb  MPOBEAEHHS
Bi3yanbHOro CMOCTEPEXEHHS Ta Bi3yanbHOrO CMOCTEPEXEHHA 3
BMKOPUCTaAHHAM  Bigeosanucy, doTorpadyBaHHd, cheLianbHux
TEXHIYHUX 3acobiB ONsl CNOCTEPEXEHHA B MeXaX HernacHoi cnigyoi
(posLwykoBoi) Aii came B Takmx NOTEHLUINHO KPUMIHOrEHHUX MiCLLSIX.
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BucHoBKkM. Ha nigctasi BULLLEBMKNAAEHOrO MPONOHYEMO:

1) BU3HAUNTK CrOCTEPEXEHHS 3a 0coboto, pivdto abo Micuem sk
HernacHy cnigyy (posWyKkoBY) QAil0, WO nonsrae B MNPOBEAEHHI
creuianbHO YNOBHOBaXEHMMU CyD’€eKTaMyn CTOPOHU OBBMHYBAYEHHS
(cnigumm abo onepaTvBHWM NigPO3AINOM) y Ny6nivyHO AOCTYMHMX
Micusax 6esnocepeHLOro BidyarbHOrO CnocTepesxeHHs abo BidyanbHOro
CNOCTEPEXEHHS 3 BMKOPUCTaAHHAM Bigeosanucy, doTorpadyBaHHs,
cneujanbHMX TEXHIYHUX 3acoBiB ANsi CNOCTEPEXEHHS;

2) BHECTM 3MiHM [0 4. 6 cT. 246 KIK YkpaiHu, BUKMOYUBLLIN
npaBo CRig4yoro Ha NPoBeAEHHSI HernacHuWx cnigyunx (Po3LLyKOBUX)
AilA;

3) Bunyuntn 3 KINK YkpaiHm nonoxeHHs, 3rigHo 3 Sk1M crnigyumin Mae
npaBo 3anyyatM ocid, 3 SKMMW BCTAHOBIIEHO KOHiAEHUiiHe
CNiBPOBITHULITBO, A0 MPOBEAEHHSI HEMMACHMX CNiOUMX (PO3LLYKOBMX) LjlA.
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The Questions of the Concept, Subjects and Objects
of Carrying out Covert Investigative (Search) Actions

In theoretical and practical aspects, an analysis of problem
issues related to the concept, subjects, objects of observing of a
person, thing or place as a covert investigative (search) action in a
criminal proceeding is carried out.

With a premise on scientific works, the authors point out that
the mixing of operative-search and criminal-procedural activities is
dangerous. They note that such combination was previously ruled
unacceptable because of the negative impact on the objectivity of
the investigation and the validity of the findings in the criminal
proceedings. They express their conviction regarding the
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appropriate approaches to be applied in a democratic society in
order to ensure the impartiality and objectivity of the investigation,
and to prevent investigatory errors related to violation of
constitutional rights and freedoms.

The authors definition of the observation of the person, thing
or place is proposed. It is a covert investigative (search) action
consisting in conducting by the specially authorized subjects of
the prosecution party (investigator or operative subdivisions) in
publicly accessible places of direct visual observation or visual
observation using video recording, photographing, special
technical means for observation.

The propositions concerning the amending the national
criminal procedure legislation are given in the article.

The authors suggest to exclude the investigator’'s right to
conduct covert investigation (search) actions by the corresponding
changes to the Part 6 of the Art. 246 of the Criminal Procedure
Code of Ukraine.

Based on the analysis of the system of national legislation the
authors prove the inconsistency of the provision giving the investigator
the right to involve persons with whom confidential cooperation was
established, to conducting covert investigations (search) actions, and
substantiatedly delaying its removal from the law.

Keywords: secret investigative (search) actions; monitoring
a person; thing or place; visual observation; operative-search
activities.
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YOK 351.746.2:343.132

Lyukipidsze M. C. — xkaHAMAaT OpUONYHUX
Hayk, 3acTymHUK HavanbHuka [onoBHOro
cnigyoro ynpaeniHHA HauioHanbHOT noniuii
Ykpainum, m. Kui

30iNcCHeHHA onepaTUBHO-PO3LYKOBOI AiANbHOCTI
3 BUKOPUCTaHHAM NpaBoBUX 3acobiB
nisHaBasnbHOI AiANbLHOCTI crnigyoro

3a KpumiHanbHo-npouecyanbHum KodekcoMm YkpaiHu 1960 poky ornepamugHo-
poswykosi Oii moenu 6ymu npoeedeHi 8 Mexax poarnodyamozo 0ocy008020
po3acnidysaHHsi, a 3a KpumiHansHum rpouecyanbHum kooekcom 2012 poky maki Oii rid
4ac poscnidysaHHsi npoeodumu 3abopoHeHO. Y 38’A3Ky i3 uum 'y npakmuuyi
docydogoeo po3scnidysaHHs1 ma cyd0o8020 po32/isidy UHUKaomb rpobremHi cumyaui,
nog’sizaHi 3 donycmumicmio OaHux, 3006ymux 3a pe3ynbmamamu orepamusHo-
po3wykosux 0Oili 0o eHeceHHs gidomocmeli 0o €0uHozo peecmpy docyd0osux
po3acnidysaHb, siK OoKasie y KpuMiHarnbHOMY rposadxeHHi. Taki cumyauii e cydosil
disnbHoCcmi supiwyroms He0OHakoeo. [ocnidxeHHs1 8 cmammi 30iticHeHO Ha rpuknadi
piweHHs1 cydy KacauyiliHoi iHcmaHyii wo0o npagoMipHOCMi 8u3HaHHSI OoKa3amu
KOHMpPOb08aHOI ma oriepamueHoi 3aKyrnku mosapis, npedmemis i pe4o8uH, 30Kpema
3abopoHeHux 0Onsa obiey, y ¢hiauyHUX ma rOPUOUYHUX OCI6 He3anexHo 8i0 ¢hopmu
eracHocmi 3 Memoro 8usierieHHs1 Ui O0KyMeHmye8aHHs ¢hakmig rnpomurpasHux OisiHb,
nposedeHoi 8 Mexax ornepamueHO-po3WyKoeoi cripasu 0 8HeceHHs1 gidomocmel 0o
€0uHoeo peecmpy Gocydosux po3cridysaHb, | KOHMPOIO 38 8YUHEHHSIM 3/104UHY Y
gpopMi KOHMPONBLOBaHOI Ma orepamueHoOI 3aKy KU 8 KPUMIHaibHOMY Mpo8adKeHHI.

Ha nidcmasi OocnidxeHHs cghopmynbo8aHO mMmaki BUCHOBKU: Xapakmep
gakmuyHux 0aHux, 3006ymux 3a pe3ynbmamamu 30iliCHeHHS KOHMPObLO8aHOI ma
onepamusHoOI 3aKyrnku moeapis, npedmMemie i pe4osuH, 30Kpema 3abopoHeHuUXx 01s
obiey, y i3udHUX i OpuGUYHUX OCi6 He3anexHo 8i0 ¢hopMu 8r1acHOCMi 3 Memoto
susienieHHss ma OOKyMeHmyeaHHs1 ¢hakmie rnpomurnpasHux OisiHb, nposedeHoi 8
Mexax ornepamueHO-po3WyKoeoi cripasu 00 eHeceHHs gidomocmell 0o E€JuHozo
peecmpy 0ocydosux po3cnidyeaHb, i KOHMPOO 38 84YUHEHHSIM 37104UHY Yy ¢hopMi
KOHMPONb08aHOi ma onepamusHOi 3aKynKu 8 KpUMIHanbHOMY MpO8adXeHHI, €
00HaKkosuM 3a HasieHocmi rfpuHaliMHi 080X yMo8: 3aKynku 30iUCHEHO 8 Mexax
onepamugHO-po3WYyKO8Oi cripasu, 3agedeHoi y 38’a3Ky 3 Hal0Xo0XeHHsM 00
onepamugHo20 nidpo30diny nepsuHHUXx gidomocmel rpo nid2omosKy 00 84UHEHHS
3504uHy abo npo ocoby, sika eomye BYUHEHHS 3M0YUHY; 3aKyrnku 30ilCHEeHO 8
nopsioky, nepedbayeHomy KpumiHanbHUM rnpoyecyanbHUM KOOeKCcOoM YKpaiHu;
akmuyHi  daHi, ompumaHi 8HacsidoK MnpoeedeHHss KOHMPOboB8aHOi ma
onepamuegHoi 3aKyrnku 0o eHeceHHs1 gidomocmel do €J0uHo20 peecmpy docydosux
poacnidysaHb,  eidrnogidartomb  eumoeam  donycmumocmi  Ookasie  (cm. 86
KpumiHanbHO20 npoyecyanbHO20 KoOeKcy YKpaiHu), AKWO ix ompumaHo 8 rnopsioKy,
nepedbayeHomy yum Kodekcom; pilleHHSsI MPOoKypopa rpo rnpo8edeHHs KOHMPOIHO
3a B8YUHEHHSIM 37104UHY € cKnadogoto nopsidKy, ecmaHosreHo20 KpumiHamnbHum
npoyecyanbHUM KoOekcoMm YKpaiHu, Ons ompumaHHs Ookasie (4.4 cm. 246,
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cm. 251, 271). [NlocmaHosa, y skKili 8iH euknadae CE0€ pileHHS, Mae resHi
ocobnusocmi. 3okpema, y Hili 06’€kmusHO He MOXymb Oymu 3a3HayeHi
HaliMeHy8aHHs KPUMIHa/ibHO20 MposadxeHHs1 ma (020 peecmpauiliHuli Homep,
OCKinbKu eidomMocmi npo 3/104UH Ha UbOMYy emari we He eHeceHo 00 EOuHO20
peecmpy  docydosux  poacnidysaHb,  pe3ynbmamu  0rnepamugHO-pPO3WyKo8oI
disinbHocmi, 30ilCHEHOI 3 euUKOpUCMaHHAM rpaeosux 3acobie mi3HagasbHOI
disnbHoCcmi crid4o2o, MOXymb 6ymu eukopucmaHi 8 KpuMiHarbHOMY Mpo8aoKeHHI
Ak 0Ookasu 3a ymosu 30ilICHEHHs1 orepamueHO-po3WyKoeoi OisnbHocmi 3a
npasunamu, eusHayeHumu & KpumiHanbHOMy rnpouecyanbHOMy KoOekci YKpaiHu;
onepamugHo-po3wyKkosy OisifibHiCmb 3@ YUHHUM  3aKoHO0ascmeoMm  MOXHa
30ilicHroeamu nuwe w000 KpUuMiHambHUX pPasornopyweHb, siki eomywoms, abo
w000 ocib, sKi ix 20myroms.

KnroyoBi cnoBa: cniguuii; nisHaBanbHa AiSnbHICTb; OnepaTuBHO-pPO3LLYKOBa
[iSnbHICTb; AOCYA0BE po3chigyBaHHs.

MocTtaHoBKa npobnemu. 3’AcyBaHHS CYTHOCTI B3aEMO3B’A3KY
onepaTuUBHO-PO3LWIYKoBOI  gisnbHocTi  (OPL) Ta  KpuMiHanbHOro
npouecy nepegbadae [AOCNIMKEHHA €OHOCTI X rHOCeonoriYHol
CYTHOCTI 1 0COGNMBOCTEN Mi3HAHHS B UUX PisHOBMAAX AiANbHOCTI, WO
CTaHOBUTb X OCHOBHWA 3MiCT. MeTogonoriyHMM  NiarpyHTaM
OCTaHHbOrO € (pinocodcbke BYEHHSA [AianekTU4HOro maTtepianiamy
Loa0 Ni3HaHHSA 06’ eKTUBHOI AIMCHOCTI 1 Kona rHoCeornoriYHnx nNuTaHb,
MOB’AA3aHUX i3 UMM YYEHHSIM, 30Kpema npo: 3MiCT i CTPYKTYpy npouecy
Ni3HaHHS; NEPBUHHICTb MaTepianbHOro CBITY W 34aTHICTb NOACHKOT
CBIiJOMOCTi MOro npaBWnbHO BigoOpaxaTn; €AHiCTb 4YyTTEBOro
CNPUAHATTS, NPaKTUYHOI Ta PO3YMOBOI AisiNbHOCTI; ycebivHuni nigxia
JO BUBYEHHSA $BULL OO’EKTMBHOI [AiACHOCTI, iX B3aEMO3B'SI30K i
B3aEMO3YMOBIEHICTb; 00’ekT, npeameT, 3acobu h cyb’eKTU Mi3HaHHS;
MEeTOoAM Ni3HAHHS; 3MICT 3HaHb, HAbYTUX Y NPOLIECI Mi3HAHHS, Ta IXHI0
Xapakrepuctuky [1, c. 189].

AHani3 ocTaHHiIX pocnigkeHb i nyb6nikauwin. 3a3HaveHi
BULLE NWUTAHHA  OOCMIIKEHO B  YUCIEHHUX  OOKTOPCbKUX [2]
i KaHomaaTcbkux [3] gucepTauisx, MoHorpadisx [1; 4], y HaByarnbHo-
HayKOBIi/ niTepaTypi Ta BUAAHHAX NPaKTUYHOro CrnpsiMyBaHH4 [5; 6].
Y umx npausx OP[L, BUCBITNEHO K OKPEMMWI Pi3HOBUA HOPUOUYHOI
JiSANbHOCTI, WO € AOMOMPKHUM LWOA0 KPUMIHANbLHOI npolecyarnbHoi
OiSANbHOCTI  Ta  O3HAYeHUW pesynbTaTamu, SKi - MOXyTb OyTu
BMKOPUCTaHI Ansa peanisauii uinen KpumMiHanbsHOro NpoBaapKeHHS.

[Ons BWCBITNEHHS 3MICTY nMWUTaHHA, WO € npegMeToMm
OOCniaXeHHs B Ui cTaTTi, CNif BUKOHATU Taki 3aBOaHHA: PO3rnsiHyTH
npobnemy  OONyCTUMOCTI  BMKOPUCTaHHS  MpaBoBMX  3acobis
nisHaBanbHOI AisinbHOCTi crigvoro B OP[l; 3’acyBaTtu, 3a sikMX ymoB

271



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

pesynbtatn OP[l i3 3acTocyBaHHAM ULMX 3acobiB MOXyTb 6yTu
BU3HaHIi JOKa3aMun B KpMMiHaNbHOMY MpOBaaXKeHHI.

Buknap ocHoBHoro matepiany. CniBBigHOLEHHS OnepaTuBHO-
PO3LLYKOBOI Ta KpMMiHAMbHOI NpoLecyanbHOl AiNbHOCTI K IpaBoBUX
dopm ni3HaBanbHOI AiANbLHOCTI 3MIHMMOCA MicNA HaByTTS YMHHOCTI
KMK Ykpainm 2012 poky, ge nepenbayveHo npolecyarnbHi 3acobu
nis3HaHHA — HernacHi cnigyi (po3wykosi) Ail, Wo € aHanoriYyHnMmm
3acobam ni3HaHHS, BMKOPWCTOBYBAHMM B ONEpaTVBHO-PO3LLYKOBOMY
npoueci. Ane sakwo 3rigHo 3 KIK YkpaiHu 1960 poky onepaTtuBHO-
po3LyKOBi Aii MoXHa Oyno npoBOAUTM B MeXax po3novartoro
J0CyOoBOro poscnifgyBaHHs, TO BiANOBIAHO A0 YnHHOro Kogekcy Taki
aii nig yac poscnigyBaHHs NpoBoANUTM 3abopoHeHo. 3 ornsiay Ha Le,
nig yac JOCyA0BOro po3crigyBaHHS Ta Cy4oBOro po3rnsay BUHMKaTb
nNpobnemHi cuTyauii, NoB’A3aHi 3 AONYCTUMICTIO BUKOPUCTAHUX OaHUX,
3000yTUX  LUMSIXOM  OMNEepPaTUBHO-PO3LLYKOBMX A (QHAmnoriyHmx
BIANOBIOHUM HernacHWM criguum AisMm) 4O BHECEHHS BijOMOCTeW O0
€aunHoro peectpy pocydoBux poscrigyBaHb (EPLOP) sk gokasiB y
KpUMiHanbHOMY MPOBaDKEHHI.

3asHauyeHi cuTyalii B cydoBin OisinbHOCTI nepefdayaloTb pPisHi
4il. Sk npuknag MoXHa HaBeCTU pPilLeHHSA cyay KacauilHOT iHCTaHLil
Woao NpaBOMIPHOCTI BM3HAHHA [OKa3aMW KOHTPOMbOBaHOI Ta
onepaTMBHOI 3aKyrku TOBapiB, NpeaMeTiB | peyvyoBMH, 30Kpema
3ab0opoHeHNx ans o6iry, y isnyHnX Ta IPUaNYHKX OCib He3anexHo
BiA ¢opmMm BRACHOCTI 3 METOK BUSIBMIEHHA W [OOKYMEHTYBaHHSA
akTiB MpOTUNpPaBHUX AisHb, NPOBeAEeHOI B MeXax onepaTuBHO-
poswykoBoi crnpasu (OPC) po BHeceHHA BigomocTten po €PAP,
i KOHTPOM 3a BYMHEHHAM 3M04YMHY Y (POpMi KOHTPONbOBaHOI Ta
onepaTMBHOI 3aKynku B KpUMiHanbHOMY npoBagXeHHi. Lle nutaHHs
Oyno nopyweHo B 3asiBi 3acTyrnHuka [eHepanbHOro npokypopa
YkpaiHn no BepxosHoro Cyay YkpaiHu Npo nepernsig pilleHHsa cyay
KacauilHOi iHCTaHUiT y 3B’A3Ky 3 HEOOQHAKOBMM 3aCTOCYBAaHHAM LM
cyaooM Hopmu, HasBHOI B cT. 2, 9 KIK Ykpainu (rinotesa), ct. 86, 87
Ta 99 KIK Ykpaium (gucnoswmuis), n. 3 4. 1 cT. 284, cT. 412, 438
KIMK YkpaiHu (caHkuis). OgHak 1oro He 6yno BMpILLEHO, OCKINbKM
CypoBa nanarta B kpMMiHanbHMX cnpaBax BepxosHoro Cyay YkpaiHu
y cBoin noctaHosi Big 19 ciyHa 2017 poky, nocunaloymcb Ha
npouecyanbHy nigcraBsy (MWHYB  OAHOPIYHUA  TepmiH  Angd
OCKapXXeHHA CYAOBOro pIlleHHs, $SKWO LUe MOoXe MoripwmTu
CTaHOBWLLE 3aCy[PKEHOro), BiAMOBWMIA B 3a[0BOJIEHHI 3a3HA4YeHOi
nigctaBu. TakMM 4YMHOM, MWUTAHHA NPO  AONYCTUMICTb AaHuX,
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OTPUMaHUX LWIMASXOM MPOBEAEHHS OMnepaTMBHO-PO3LLYKOBUX Air, SK
JoKasiB Yy KpuUMiHanbHOMY MpOBaXeHHi Aoci 3anuuwaeTbeca
HeBMpilWeHUM. Ha Hawy aymKy, BOHO 3peliToro noctaHe nepes
Benukoo nanatoto BepxoBHoro Cyay VYkpaihn. Woro cnig
BMpILLYBaTU 3 OrNA4Y Ha HU3KY MONOXEHb.

[okaszamn B KpuMiHanbHOMY MpPOBafXKeHHi € akTUYHI AaHi,
ompumaHi 8 rnepedbavyeHomy KIIK YkpaiHu ropsioky, Ha niacTasi
SAKUX CRigyMi, NPOKypop, chiguun cyana i cyq BCTaHOBMOWTb
HasABHICTb YM BiACYTHICTb (pakTiB Ta 06CTaBWH, O MaloTb 3HAYEHHSA
ONa KPpUMMIHanbHOro MNpOBaPKEeHHA W NigndralTb [oKa3yBaHHIO
(4. 1 cT1. 84 KIK Ykpainu). NMpouecyansHumMm gxepenamm okasis €
MoKasaHHs, pedvoBi [oka3n, JOOKyMeHmu, BUCHOBKW €eKCnepTis
(4. 2 cT. 84 KIK Ykpainu). 3rigHo 3 a63. 2 4. 2 cT. 99 uboro Kogekcy,
«Mamepianu, y aKux 3adikcoBaHO (PakTWU4YHI JaHi NpOo NpOTUNpaBHi
OisiHHS  okpemmx ocid Ta rpyn ocib, 3ibpaHi onepaTMBHUMMK
nigposginamn 3 JoTpuMaHHsaM Bumor 3akoHy YkpaiHu “T1po
onepaTMBHO-PO3LUYKOBY  LiSNbHICTL’», 3@ YMOBM  BigMOBIQHOCTI
BAMOram  uUiei  cTaTTi, € OOKymMeHmamMu ma  MOXymb
suKopucmosysamuch y KpUMIiHaribHOMY npoeadXeHHi K O0oKa3ux.
Ycr.10 3akoHy Ykpainm «Mpo ornepaTMBHO-PO3LLYKOBY
OisnbHiCTbY [7]  TakoX  BCTaHOBNEHo, wWo wmaTepianm OP[
BVKOPUCTOBYIOTb ANS OTPUMAHHA QaKkTUYHUX OaHuX, SIKi MOXYTb
OyTn Ookasamu B KpUMiHANbLHOMY NPOBAMKEHHI.

OpaHak, BMpILLYOYN NUTaHHA NpO Xapaktep (3 no3uuii NoHATTS
OokasiB) BigomocTen, oTpumMaHunx y mexxax OPC, i Tux, Lo OoTpumaHi B
MeXax [OO0CYAOBOro po3crifyBaHHSA, BapTO 3BaxaTu, WO OAHUM i3
KpuTepiiB 3aiicHeHHs OP[l € cTtagisi BUMHEHHST 3M04MHY — rOTYBaHHS
0o 3nouvHy. Tak, nigctaBoto Ans npoeefeHHs OP[ B iHTepecax
KPUMIHAMbHOTO  CYOOYMHCTBaA 3aKOHOAaBeLb BBaXa€ HasBHICTb
JOCTaTHbOI iHbopMmauii, opepxaHOi B YCTAHOBMEHOMY 3aKOHOM
nopsaky, wo notpebye nepeBipkuM 3a [AOMOMOrOK OnepaTUBHO-
pO3LUYKOBUX 3axoAiB i 3acobiB, 30kpeMa [aHWX Mpo: 3MOYUHM, Lo
2omytombcs; Ocib, Aki 2omytomb YYMHEHHS 3rounHy (.1 4.1 cT. 6
3akoHy YkpaiHu «[po onepaTMBHO-PO3LLYKOBY AiSfbHICTL»). TO6TO
pe3ynbTaTth 30IMCHEHHS KOHTPOSIbOBAHOI Ta onepaTMBHOI 3aKymnKu
TOBapiB, npegMmeTiB i pevyoBUH, 3okpema 3abopoHeHux And ooiry,
y isMYHMX Ta puManMYHMX OCiO He3anexHo Big ¢opmMu BNacHOCTI 3
METO BUSIBMEHHS Ta AOKYMEHTYBaHHA (PakTiB NpoOTUNpPaBHUX AidHb,
nposegeHoi B Mexax OPC pgo BHeceHHsi Bigomocten pgo €PIP,
MOXHa BBaXaTuW MOTEHUINHUMW [oKasaMuM B KpUMiHanbHOMY
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NpoBafXXeHHi 3a YMOB, WO CTOCOBHO OCOOM, y SIKOI OnepaTuBHi
CniBpOOITHMKMA 30IACHIOITE KOHTPONbOBAHY (OMnepaTUBHY) 3aKyrky,
OTPUMAHO iHgOpMaL,io NPO Te, WO BOHA 20mMy€e BUYNHEHHS 3M0YMHY.
OO6cTtaBnHM opgHiei 3i cnpaB [8] 3acBigvylOTb, WO 3aACYMHKEHUA He
nigwykyBaB, He NPUCTOCOBYBaB 3acobu 4M 3Hapsaaad, He nialykysas
CniBy4YacHMWKIB, a TakoX He Oyrno 3MOBM Ha BYMHEHHS 3IO0YUHY,
YCYHEHHS1 MepeLLKo, a TakOoX iHLle YMWCHEe CTBOPEHHA YMOB NS
BUMHEHHA 3noumHy (4.1 cT.14 KK VYkpaiHu), To6TO BiH $IBHO
He 2omyeag Y4YUHEHHSI 3/104UHYy, nepepbaveHoro 4.2 cr1. 307
KK YkpaiHn. Ha momeHT 3aBegeHHs OPC BiH He 30upaBcs npogaBatu
HapKOTMYHMI 3acib iHWin ocobi. Cya nepLuoi iHCTaHLii BCTaHOBUB, LLO
«0o JleHiHcbkoro PB MMY YMBC Ykpainu B lNMonTtaBcbkin obnacTi
Haginwna iHcopmadisa npo Te, Wo «ocoba 36ysae (a He eomyembcs
00 36yeaHHs. — M. L|.) HapKOTUYHI 3acobn».

Cyqa nepLuoi iHCTaHLii TakoX 3a3Ha4uB, LLO «MiJ Yac NpOBEAEHHS
3axofiB 3AcyBaTM MNUTaHHA W odepxaTn akTW4Hi  AaHi  npo
Mi@2omosKy Ta BUMHEHHS Yb020 3I0YUHY 8 HWUU Croci6 HEMOXNNBO,
TOMY 3 MeTO 3anobiraHHs nofanbLUii NPOTUMNPaBHIN AiSnbHOCTI Ta
BignosigHo Ao BuMor cT. 31 KoHcTutyuii YkpaiHu, 3akoHy YkpaiHu
“NMpo onepaTUBHO-PO3LLYKOBY AiANbHICTE” Npokypop JleHiHcbkoro
pavioHy M. lNMonTtaBa noroame knonotaHHs BEHOH».

OkpecneHa nosuuis cygy nepwoil iHCTaHUii BUKNWKaAE HU3KY
3annTaHb:

— MpO NIArOTOBKY came [0 SIKOro 3roumHy naetbes (SKWo npo
30yBaHHA HapkoTU4yHuX 3acobie OCOBI_1, TO 3acymKeHun He
rotTyBaBcs 4O BYMHEHHSA came Lboro 3rnouuHy; sakbu OCOBA_1 He
3anponoHyBaB NOMY NPOAaTU HAaPKOTUKK, TO HE BYro N 3M0YNHY);

—4YOMYy HE MOXHa «3'ICyBaTU MUTAHHSA Ta ofepXaTu (haKTUYHI
OaHi» Npo 3NOYMHHY OiSANbHICTb 3aCyOXXEHOro B Mexax KpMMiHanbHOro
NpoBafXeHHs1, afke onepaTuBHY 3akyrnky sk y mexax OPC, Tak i B
Mexax [OCyOoBOro poscrigyBaHHS 34iMCHIOITb 32 npaBuniamu,
BcTaHoBneHumu KIK YkpaiHu;

—AKWO [0 BHeCEeHHs BigomocTe pgo €EPOP npoeeneHo
onepaTuUBHY 3aKynky W NiATBEPMKEHO (PaKT YYMHEHHS 3MOYUHY, TO
HaBillO BAOPYre — Yy MeXax KPUMIHAnNbHOTO MPOBaMKEHHA —
34iNCHIOBATM OnepaTuBHY 3aKyrky B 3aCyIXXeHOro (4epes nponosuuito
«areHTiB» OMNepaTUBHOIO CMIBPODITHUKA 3aCymKEHUA YYMHUB [ABa
3MOYMHK, ApYrMn 3 SIKUX CyA NepLuol iHCTaHuii kBanicpikyBaB K
YYMHEHWI MOBTOPHO, @ OTKe, MOCTaE 3anuMTaHHA CTOCOBHO TOrO,
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CKINMbKM LEe 3MOYMHIB, KpiM UMX ABOX, MIr YYMHUTU 3acCyKeHUH,
peani3youmn Npono3uLii «areHTiB» onepaTUBHUX CNIBPOOITHUKIB).

OnepaTuBHi Nigpo3dinuM B Mexax BUKOHaHHS 3aBdaHb OP[
MalTb  MpPaBO  MPOBOAMTU  KOHTPONbOBAHYy  MOCTaBKy Ta
KOHTPONbOBaHy W oOMepaTUBHY 3aKynky ToOBapiB, npeagMeTiB i
pPEeYoBUH, 30KpeMa 3abopoHeHMx Ana obiry, y isnyHmMx Ta
OPUANYHMX OCIO HesanexHo Big ¢OpPMKW BfACHOCTI 3 METOH
BUSABMNEHHA W [OOKYMEHTYBaHHSA (pakTiB NpOTMNpPaBHUX AidHb.
BogHouyac BoHM HabyBatoTb Lie npaBo nuvlle 3a HasiBHOCTI MiacTas,
nepeabayeHux ct. 6 3akoHy YkpaiHm «[1po onepaTnBHO-PO3LLYKOBY
DiSNbHICTbY, a caMe [JocTaTHbOl iHopmauil Npo 3/7704UHU, WO
2omyrome; 0cib, siKi 20myrmpb YYNHEHHS 3MOYNHY.

OTxe, npegmeTom gocnigpkeHHa B Mmexax OPC moxe Oytn He
Oyab-SKMI 3M0YUH, a nuLle TOW, WO rotyeTbed. Tobto etan OP[ —
A0oCynoBe po3cnigyBaHHS — He € 0O0B’SAI3KOBMM Y MPOBaMXXEHHSIX MPO
BCi 3MTOYNHN.

Mpokypop y CBOIM 3adABi Npo nepernsg CyAOBOro pilleHHs
3a3HauMB, WO «OnepaTMBHO-PO3LLYKOBA AiANbHICTL NPOBOAMTLCHA 3a
HasiBHOCTI [OCTaTHLOI iHopmaLil, ogepxaHoi B YCTaHOBIIEHOMY
3aKOHOM NOpPsAAKY, WO noTpebye nepesipku 3a AONOMOrol onepaTuBHO-
pO3LLYKOBUX 3axofiB i 3acoBiB, LIOAO 3MOYMHIB, WO 20mMyombCs, ma
0cib, sIKi 20myrmb YYUHEHHST 3/104UHY, 0O BHECEHHS BiJOMOCTEN Npo
KpUMiHarbHe npaBonopyLleHHs Ao EPAP».

Akwo X B onepaTUBHUX MiAPO3AiNiB HasiBHi BiAOMOCTI rpo
BUYUHEHHS KOHKPETHOK 0Co60 3MoYuHy (a He rnpo nideomosKy 0o
3MO0YMHY), TO HEeMae XOOHWX MnepeLlkon [ANs BHECEHHHA Takux
BigomocTeln no €EPLP i noyaTky 4OCYAOBOro po3chnifyBaHHS 3 METOH
nepeBipkn akTy BUMHEHHSI 3MOYMHY 3a OOMOMOroK Mi3HaBanbHUX
3acobiB, pernameHToBaHux Yy KIK YkpaiHu, 30kpema Tux, L0
nepenbayeHi rnasoto 21 upboro Kogekcy «HernacHi cnigyi (po3sLuykosi)
aii». Kpim upboro, opranmn JocynoBoro poschigyBaHHs Ta/abo npokypop
3060B’A3aHi BHecTM Taki Bigomocti go €POP (4.1 cT1.214
KIMK YkpaiHn). He cynepeuntb NONOXEHHIO, CHOPMYNIbOBAHOMY B
nonepeaHboMmy ab3ali, BHeCeHHA 3MiH [0 3akoHy YkpaiHu
«lpo onepaTMBHO-PO3LUYKOBY  OiANbHICTbY  WOAO  NPOBEAEHHS
onepawin 3 KOHTPOMNbOBaHOrO 3A4iMCHEHHs BIAMOBIAHMX AisiHb (cepen
skmx i cT. 307 KK Ykpainu) — n. 7—1 4. 1 cT. 8. 3a3HayeHi 3miHu Gyrno
BHeceHo 12 nwuctonaga 2015 poky, a onepaTvBHY 3akymnky
B 3aCyQKeHOro 3gincHeHo paniwe — 10 ciyHa 2015 poky.

275



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Mpuimatoun pilleHHs 3a 3asdBOK MpoKypopa npo nepernsag
CyOOBOro pilleHHs Wwono 3acymkeHoro, BepxoBHui Cya YkpaiHu
nosvHeH 6GyB [AaTu BiANOBIAb Ha 3anuMTaHHA Npo Te, WO cnij
BBaXaTW «OJHI€l0 i Tielo camMo HOpPMOK npaBa, nepenbadeHoro
umm Kopekcom», €Ky, Ha [OyMKY nNpokypopa, HeogHaKoBO
3aCTocyBaB CyA KacauilHOi iHCcTaHuii. NoTpeba B KOHKpeTu3auil
CY[KEHHS 3 LIbOro NUTaHHS 3yMOBIIEHa TUM, WO PaKTUYHO KaeTbCs
npo 3acTtocyBaHHs HopMu 3akoHy YkpaiHu «[lpo onepaTuBHO-
poswykoBy AianeHicTe» i Hopmu KIK YkpaiHn. Tomy nocTtae
MAT@HHA CTOCOBHO TOFO, YM € HOPMWU 3a3HaA4YeHOro 3akoHy
«HOopMaMu npasa, nepeabadeHnmmn LM Kogekcom».

3rigHo 3 4. 2 cT1. 1 KIK YkpaiHu, «kpumiHanbHe npouecyarnbHe
3aKOHOA4ABCTBO YKpaiHM CcKnagaeTbCca 3 BigNOBIAHUX MNOSOXEHb
KoHcTuTyuil  YkpaiHu, MibkHapogHwx  OOrosopiB, 3roga Ha
00O0B’A3KOBICTb SKMX HapaHa BepxoBHow Papoto YKpaiHu, uboro
Kopekcy Ta iHwux 3akoHie YkpaiHu». 3akoH «[lpo onepaTuBHO-
PO3LUYKOBY LIAANBHICTb» HaNeXuTb A0 «iHWMX 3aKOHIB YKpaiHW».
3akoHogaBeub YyctaHoBuB npioputeT KIMK YkpaiHn nopiBHAHO 3
iHLUMMM 3aKOHaMM Ta HOPMAaTUBHO-MPAaBOBMMW aKTaMU: «3aKOHWU Ta
iHWi  HOpMaTMBHO-NpaBOBi akTW  YKpaiHW, MOMOXEHHS  AKUX
CTOCYIOTbCA KPMMIHanNbHOrO MpPOBaXXeHHHA, MOBUHHI BignosigaTu
ubomy Kopekcy. Y Mexax 3AiNCHEHHSA KpUMIHaNbHOMro NpoBagKeHHSA
He MOXe 3aCTOCOBYBATUCS 3aKOH, SIKMI cynepeuntb LboMy Kogekcy»
(4. 3 cT1. 9 KIK Ykpainm). Y cT1. 3 3akoHy YkpaiHu «[1po onepaTusBHo-
PO3LIYKOBY  AiSANbHICTb»  BU3HAYE€HO, WO MNpaBOBY  OCHOBY
OP[l, nopsg 3 iHWUMKM 33aKOHOOABYMMW aKTamu, CTaHOBUTb
KIMK YkpaiHn. Came Tomy B 3akoHi YkpaiHu «[po onepaTuBHO-
PO3LUYKOBY [LiSINbHICTb» MOBHOBAXEHHA oOnepaTUBHUX Nigpo3ainis
OO0  30OIMCHEHHS  KOHTPOSbOBaHOI Ta  OMepaTUBHOI  3aKYMKu
pernaMeHToOBaHO BUKMOYHO Ha MNigcTaBi  nonoxeHb CT. 271
KIMK Ykpainu (n. 2 4. 1 cT. 8).

Taknin cnocib pernameHTauii — BUKOPUCTaAHHA B 3aKoHi YKpaiHu
«[lMpo onepaTMBHO-PO3LLYKOBY AiSfbHICTEY HOPM, WO BigCUNaOTb 40
HOpM 3a3HayeHoro Kopekcy, $KMMW BperynboBaHO MNOPSAAoK
NPoBeOEeHHS KOHTPOSIbOBAHOI Ta OnNepaTMBHOI 3aKyrnku, — 3acBigyye,
Lo 3aKoHOAaBeLb YXMB 3axofiB, abu Hopmu 3akoHy Ykpaiuu «[l1po
OP[» He cynepeunnn Kogekcy. 3 ornsggy Ha 3asHayvyeHe, HOpMMU
3akoHy MoxHa posrnsgatu sk «HopMmu KIMK» B koHTekcTi n. 2 4. 1
cT. 445 KT1K Ykpainu (y pegakuii ctaHom Ha 14 rpyaHs 2017 poky).
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Y 4.1 c1.86 KIK VYkpainm ngetbca npo Te, WO «Ookas
BM3HAETBCA OONYCTUMMM, SKWO BiH OTPUMaHUA y MNOpPsSaKY,
BCTaHoBneHoMmy UMM Kopgekcom». OTxke, sKwo ¢hakTuyHi gani 6yno
OTPMMaHO BHACIiAOK NPOBEAEHHS KOHTPOSIbOBAHOI Ta OnepaTUBHOI
3aKynku [0 BHeCeHHsa Bigomocten po €PAP, ane B nopsaky,
nepenbaveHomy KIIK YkpaiHn, TO BOHM BigMoBigalTb BUMOram
OonycTMMOCTI AokasiB (3riaHo 3i cT. 86 Luboro Kogekcy). Amxe nopsgok
KPUMIHaNbLHOrO  MPOBaKEHHS Ha TepuTopil  Hawoi gepXasu
BM3HAYEHU nuLle KpUMiHanbHUM npoLecyanbHUM 3aKOHOOABCTBOM
Ykpainu (4. 1 cT. 1 KIK YkpaiHu), enemeHToM sKoro € i 3akoH YkpaiHm
«[po onepaTUBHO-PO3LLYKOBY LiANbHICTLY (4. 2 cT. 1 Kogekcy).

Bupiwytoun nutaHHA nNpo AOMYCTUMICTb BM3HaHHA AoKasamu
AaHnx, 3000yTuX yHacnigok NpPOBEAEHHA KOHTPONIbOBaHOI Ta
onepaTmMBHOI 3aKynku [0 BHeceHHs BigomocTten o €P[P, Bapto
TakoXX ypaxoByBaTu iHWi obctaBuHW. Tak, KpuMiHanbHe
NpoBaKEeHHA Ha TepuTopil YKpaiHW 34iMCHIOITbL Ha nigctaBax i B
nopsaky, nepenb6aderHmx KK Ykpainum (4. 1 cT. 4). BogHouyac OP[
nposBogaTb BignoBigHO Ao 3akoHy VYkpaiHu «[lpo onepaTuBHO-
PO3LUYKOBY AiANbHICTb» (CT. 6 3akoHy). OnepaTtuBHi nigpo3ginu 3a
HasBHOCTI nmigctaB Aana  3aBegeHHs OPC  mawoTb  npaBo
(i 3060B’A3aHi) 3aBecTwu ii Ta 3givicHoBaTK B ii Mexxax OP[. Akwo nig
yac OP[ noctae notpeba B peanisauii aii, pernaMmeHTOBaHOi i B
3akoHi  YkpaiHm «[lpo  onepaTVMBHO-PO3LLIYKOBY  LOisNbHICTbY,
i B KINK Ykpainu, To ansa toro, wob pesynbTatu Uiei ail moxHa 6yno
BMKOPUCTATN B KPUMiHANbHOMY NPOBaXeHHi SK gokasu, il NoTpibHO
nposoauMtTn B nopsaaky, nepeanbayeHomy KIK VYkpaiHu. LUWoao
30IMCHEHHSA KOHTPONbOBAHOI Ta oOnepaTUBHOI 3aKyrnky ToBapiB.,
npeameTiB i peqyoBUH 3rigHO 3 nonoxeHHamu cT. 271 Kopgekcy €
npunuc y 3akoHi YkpaiHu «Mpo onepaTUBHO-PO3LLYKOBY AiSNTbHICTbY
(M. 2 4.1 cT. 8). Axwo x OPC 6yno 3aBeAeHO 3 MOPYLUEHHAM BUMOT
n.1 4.1 cr.6 3akoHy YkpaiHn «[lpo onepaTnBHO-PO3LLYKOBY
JOisnNbHICTbY (Hanpuknag, y 3asBi OO OnepaTMBHOrO nigpo3ainy
MWNocs He npo MigroToBKY A0 BYMHEHHS 3II0MMHY, a MpO WMOro
BUMHEHHSI), TO Taky CrnpaBy BBaXxaloTb 3aBefeHolo 6esniactaBHO, a
OTXe, He3akoHHO. [laHi, 3000yTi BHAcCMigoOK NPOBEAEHHS B MeXax
Takol OPC koHTponbOBaHOI Ta oOnepaTtMBHOI 3aKyrnku ToBapiB,
nNpeameTiB i pevYoBUH Yy nopsiaky, nepenbaveHomy Kogekcom, He
€ AonycTumMmMun B KOHTeKCTI cT. 86 KIK YkpaiHu sk Taki, wo 3000yTi
B MeXax OfnepaTMBHO-pO3LUYKOBOrO  MNpoLecy, po3mnoyartoro
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He3akoHHO. OcTaHHIn 3a TakMx YMOB HabyBae xapaktepy
KBagitopuanyHOro abo kBasionepaTuBHO-PO3LLYKOBOIO.

Mopsagok, BusHayeHun KrK YkpaiHu (npouecyansHU NOpsaok,
dopma, npouenypa), — Le neBHa MOChiAOBHICTb (eTanu) NPUNRHATTS
KpMMiHanNbHUX npolecyanbHUX pilleHb i 34INCHEeHHS KpUMiHanbHMX
npouecyanbHuUx Ain. llepwym  KpOKOM  WOAO  MNPOBEAEHHS
KOHTPONbOBaHOI Ta onepaTMBHOI 3aKyrku ToBapiB, npeaMeTiB i
pevYoBMH € MNPUAHATTS BIiAMNOBIOHOMO PIIEHHS, WO € BUKITHOYHUM
npasoM npokypopa (4. 4 cT. 246 KIK YkpaiHu).

36upaHHA hakTUYHMX OaHMX onepaTUBHUMM CNiBpOBGIiTHMKaMn B
mexax OPC um cnigymm, npokypopoM Yy Mexax KpuMiHamnbHOro
npoBaXeHHs 6e3 pilleHHA NpoKypopa € MiACTaBoK AN BU3HAHHS
UMX daHuxX HedonycTUMUMM sK  Adokasu. PermameHTyBaBLiu
NnpoBefeHHA KOHTPOMbOBaHOI Ta OMepaTUBHOI 3aKynku ToBapiB.,
npegMeTiB | pe4YOBUH NMLe 3a pilleHHSM NPOoKypopa, 3aKkoHO4aBeLb
3abe3neynB NPOKYPOPCbKUA NMonepeaHin (MpeBeHTUBHUIA) KOHTPOMb
3a 3aKOHHICTIO ii MpoBedeHHs. 30Kpema, NPOKYpPop Yy CBOEMY PilLEHHI
Npo nNpoBefeHHs 3a3Ha4vYeHol ail 3060B’a3aHN BUKNACTN 06CTaBMHN,
SKi 3aCBigYYylOTb BiACYTHICTb Mig 4Yac Aii NpOBOKyBaHHS 0CcOOM Ha
BUYMHEHHS 3MoYmnHY (n. 1 4. 7 c1. 271 KIMK YkpaiHu).

lMocTtaHOBa npoKypopa npo MpPOBEAEHHS KOHTPOSbOBaHOI Ta
onepaTuBHOI 3akynku y mexxax OPC mae neBHi ocobnueocTi. 3okpema,
Yy Hin OO’€KTMBHO He MOXyTb OyTM 3a3HavyeHi HaMeHyBaHHS
KPUMIHanNbLHOro NPOBaMKEHHS Ta MOro peecTpauinHU HOMep, OCKIMbKU
BiZJOMOCTi MPO 3IT04MH Ha LibOMY eTani LLie He BHeceHo Ao EPP.

BucHoBKM. 3 ornggy Ha BWKNageHe, MOXHa AiNTU  TaKux
BMCHOBKIB: XapakTep (aKkTU4HMX JdaHuX, 3400yTUX yHacnigok
30INCHEHHs KOHTPONbOBAHOI Ta OnepaTMBHOI 3aKkynku TOBapiB,
NnpeameTiB i pe4oBUH, 30Kpema 3abopoHeHMX Ang obiry, y isnvHmx
Ta pUaNYHMUX OCI6 HesanexHo BiA ¢OpMM BNACHOCTI 3 METOH
BUSABMNEHHA 1 [OKYMEHTYBaHHA (pakTiB NpOTMNpaBHUX AidHb,
npoeeaeHux y mexax OPC po BHeceHHs Bigomocten o €PAP,
i KOHTPOM 3a BYMHEHHAM 3M04YMHY Y (POpMi KOHTPONbOBaHOI Ta
onepaTMBHOI 3aKynkn B KPUMiHANbHOMY MPOBAMKEHHI € OOQHAKOBUM
3a HasABHOCTI MPUHANMHI ABOX YMOB: 1) 3aKyrnku 34iACHEHO B MeXax
OPC, 3aBefeHOl y 3B'3Ky 3 HaOXOKEHHsSM [0 OnepaTuBHOro
nigpo3ainy NepBUHHUX BiJOMOCTEN NPO 1id20mMoeKy A0 BYMHEHHSA
3M104NHY abo nNpo ocoby, fika 20mye BUMHEHHS 3MOYMHY; 2) 3aKymMKu
3aincHeHo B nopsaaky, nepenbaveHomy KIK YkpaiHu. daktnyHi gaHi,
OTpUMaHi BHacnigoK NPOBEeAEHHS1 KOHTPOMbOBAHOI Ta OonepaTUBHOI
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3aKkynku 0o BHeCeHHs BigomocTen no €PP, BignoBigatoTe BUMOram
aonyctTumocTi gokasiB (BignoeigHo Ao 3micty cT. 86 KIMK YkpaiHn);
AKWO iX OoTpMMaHo B nopsaky, nepenbayveHomy umm Kopekcom.
PileHHs npokypopa npo MNpPOBEAEHHSA KOHTPOMK 33 BYMHEHHSAM
3M0YUHY € CKNagoBol nopsaaky, BctaHoBreHoro KK YkpaiHu ans
OTPUMaHHS fokasiB (4. 4 cT. 246, cT. 251, 271).

Taknm ymHoM, pesynbtatv OP[, 34iMCHEeHOl 3 BUKOPUCTaHHAM
npaBoBuxX 3acobiB Ni3HaBaNbHOI AisNbHOCTI Crig4oro, MoXyTb OyTn
BMKOPUCTaHI B KPUMiHanbHOMY NPOBaXXeHHi sk OOKa3uM 3a yMOBWU
3gincHeHHs OP[Ll 3a npaBunamun, Bu3HaveHumu B KIK Ykpainw.
BogHouac OP[l cnig 3gincHioBaTM nuwe WOAO0 KPUMiHaNbHMX
NpaBoMNOpYLLEHb, SIKi FOTYOTb, ab0 CTOCOBHO OCI0, SKi iX roTytoTh.

MNepcnekTnBM NnoganbMx po3Bigok. [MpobnemaTuka cTatTi €
AOCUTb  BaraTtoacnekTHow. Ii PPYHTOBHOMY  OMpaLoBaHHIO
CnpusaTUME 30INCHEeHHS OOChiMpKEeHb 3a TakMMKW  HanpsamMamu:
3’9CyBaHHSA NMUTAHHSA WOA0 MOXNMBOCTI BUkNioveHHs OPL 3 nepeniky
IOPUANYHUX TMPOLECiB, Y SKMX MOXHa 34iMCHIOBATW  Mi3HAHHS
0B6CTaBUH KpMMiHANbLHOrO MPaBOMOPYLUEHHS; BUBYEHHSA MOXIUBOCTI
ob’egHaHHA cniBpOGITHUKIB onepaTUBHMX | Chigunx nigposainis
y Mexax 0HOro npoLecyansHOro crtaTtycy.
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Carrying Out of Operational-Search Activity Using
Legal Means of Cognitive Activity of the Investigator

According of 1960, the Ukraine Code of Criminal Procedure,
operational-search operations could be carried out within the
framework of the pre-trial investigation initiated, and for the Ukraine
Code of Criminal Procedure in 2012, such actions during the
investigation are prohibited. In this regard, in the practice of pre-trial
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investigation and judicial consideration, there are problematic
situations related to the admissibility of data obtained as a result of
operative-search activities prior to entering information into the
United Register of Pre-trial Investigations as evidence in criminal the
proceedings. Such situations in court activities are not the same.
The investigation of such situations in the article is carried out on the
example of the decision of the court of cassation on the legality of
the recognition of evidence of controlled and operational
procurement of goods, objects and substances, including those
forbidden for circulation, from individuals and legal entities,
regardless of ownership, in order to identify and document the facts
of unlawful acts., carried out within the framework of the operational
investigation to the introduction of information to the United Register
of Pre-trial Investigations, and the control of the commission of a
crime in the form of controlled and operational procurement in
a criminal prosecution proceedings.

Based on the research, the following conclusions were made:
the nature of the actual data obtained from the results of the
controlled and operational procurement of goods, objects and
substances, including those forbidden for circulation, from individuals
and legal entities, regardless of the form of ownership, in order to
identify and document the facts of unlawful acts, carried out within
the framework of the OSAs before the introduction of information to
the United Register of Pre-trial Investigations, and the control of the
commission of a crime in the form of controlled and operational
procurement in criminal proceedings, is the same if at least two
conditions: purchases made under OSAs, wound up in connection
with the receipt to the operational unit of primary information about
preparing to commit a crime or the person who prepares the offense;
Procurement carried out in accordance with the procedure provided
for by the Criminal Procedure Code of Ukraine; the actual data
obtained as a result of a controlled and operational procurement
prior to the submission of information to the IDRD, meet the
requirements for the admissibility of evidence in accordance with the
content of Art. 86 Criminal Procedure Code of Ukraine, if they were
received in the manner prescribed by the Criminal Procedure Code
of Ukraine; The prosecutor’s decision to control the commission of a
crime is part of the procedure established by the Criminal Procedure
Code of Ukraine to obtain evidence (Part 4 of Art. 246 of the Criminal
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Procedure Code of Ukraine, Art. 251, 271 of the Criminal Procedure
Code of Ukraine). The decision in which he issues his decision has
features. In particular, the name of the criminal proceedings and its
registration number can not be objectively indicated in it, since
information about the crime at this stage has not yet been made to
the United Register of Pre-trial Investigations; the results of
operative-search activity carried out with the use of legal means of
cognitive activity of the investigator, can be used in criminal proceedings
as evidence provided that the operative-search activities is executed in
accordance with the rules defined in the Criminal Procedure Code of
Ukraine. The operative-search activities under current legislation can
only be carried out in respect of criminal offenses that are being
prepared or concerning persons who prepare them.

Keywords: investigator; cognitive activity; operative-search
activity; pre-trial investigation.
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aAMiHicTpaTMBHOrO npaea i npouecy
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Cnyx60Be CyMiCHMLTBO NOniLenCbKUX

Mema cmammi nonsieae y ausieneHHi npobrem noedHaHHs noniuelcbKoi crnyxou
3 [HwuMmu eudamu onnayysaHoi OisiibHOCMIi 8 KOHmeKcmi OompuMaHHsi 3abopoH,
8cmaHoereHuUx 3akoHodascmeoMm y cghepi 3arobieaHHs Kopynuil, 3 ypaxyeaHHSM
rnpakmuku (o020 3acmocysaHHsi ma OocseHeHb topuduyHoi Hayku. KoHcmamogaHo
HedocmamHill pieeHb 00CiOKeHHs aHMUKOopPynuitiHux obmMexeHb w000 cymicHuymea
3  jHwumu eudamu  OisnbHocmi  noniyelickkumu.  [lpoaHanizogaHo  HYUHHE
3aKkoHoO0asecmeo, wo peeyrnoe nopssidoK cryxb08oeo cymicHUUMSa MomniyelicbKux.
BcmaHosneHo, wo nepernik 0o38oneHUx eudie ornnadvysaHoi OisnbHocmi  Ons
rnoniyelicbko2zo € 8yX4uMm | 8i0pi3HAembCcs 3a ceoiMu eudamu 8i0 3a2arlbHOEOo,
ecmaHoeneHoeo 3akoHoMm YkpaiHu «[lpo 3anobicaHHs Kopynuii» Ons  iHWUX
Kameeopili 0cib, yrnoeHoB8axeHUX Ha BUKOHaHHSI GbyHKUil depxasu ma Micue8o20
camospsidysaHHsi. Cxapakmepu3o8aHo 3micm i Hanpsmu 30ilCHEeHHS noniyelcbKumu
Haykoeoi disinbHocmi. BuceimneHo crneyugiky meopuyoi OisiibHoCmi noniyelcbko2o
(Ak ¢opmu cymicHuymea), a makox ocobnueocmi nposadxeHb y 8iOnosiOHUX
cripagax npo adMiHicmpamueHi pPasornopyweHHs: 8 YacmuHi 3ary4YeHHs1 SiK
000amK08020 yyacHUKa makoeo rpoe8adXeHHs1 eKkcriepma 3 KyrbmypHUx uiHHocmed,
SKUl Mae ecmaHo8umu, 4Yu Hanexums neeHul eud OisnbHocmi 00 meopuyoi 8
KOHmMeKcmi 3akoHoGascmea y cgbepi Kynbmypu.

Po3mexoeaHo maki eudu OisilbHOCMI, $K euKnadaubka ma HayKogo-
nedaeoeiyHa. OcmaHHI0 MoXymb 30ilicHiogamu nosiyelckbki Ha nnamHux 3acadax
cymicHUYmMea nuwe y euwjux 3aknadax oceimu, 3aknadax rnicrisadunioMHoi ocsimu
cucmemu MBC YkpaiHu. Lo OisinbHicmb 3ab0pOHEHO Mnpogodumu 6 HagqasibHUX
ueHmpax nidzomoeku noniyetcbKux, 30kpema Akademii nampynbHOi noniyji, y sKux
30ilicHiotomb  1epeuHHy npogbeciliHy nidzomosKy ma nidsuweHHs1 Kearigikauii
noniyelcbkux. [JogedeHo HeobrpyHmosaHicmb 38yXeHHs1 8uknadaubKoi OisribHOCMI
roniyelickkoeo 00 Haykogo-redazoeidHoi 3 0210y Ha cydacHy peghopMy cucmemu
oceimu MBC YkpaiHu, wo HesamueHO enfnueamume Ha cucmeMy [POXOOKEHHS
cnyxbéu e opaaHax i nidpo3dinax HauioHanbHOI noniyji.

BusHadeHo nopsi0ok i Yacosi Mexi cryx608020 cymicHUUmMea noniyelticbKoeo.
BanporioHogaHO HanpsiMu 800CKOHaneHHsi 3akoHodascmea W,000 [N0eOHaHHS
roniyelcbKoi criyx6u 3 iHwuMmu sudamu oriaqyeaHoi GisrbHOCMI WIISIXOM 8HECEHHS
8i0rnoeidHUX 3MiH 00 3akoHy YkpaiHu «[1po HauioHanbHy noniuito».

KnouoBi cnoBa: noniueiicbkuii; cnyx6oBe CyMmiCHMUTBO; BUWKMadaLbka
[iSNbHICTb; HayKOBO-MeAaroriyHa AisanbHICTb; HaykoBa AiSNbHICTb; TBOpYa AiANbHICTb.

© Mactyx I. A., 2018
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MoctaHoBka npobnemu. OpHUM i3  NPEBEHTUBHUX
AHTUKOPYMUINHUX MeXaHi3MmiB, WO Mae 3abe3neynTy HamnexHe
dyHKUiOHYBaHHA cucTeMn 3anobiraHHa kopynuii B YkpaiHi, €
3akpinneHe B 3akoHi YkpaiHm «[lpo 3anobiraHHsa kopynuii» [1]
obMexeHHs LWoao CyMiCHMUTBA Ta CYMIlLEHHS 3 iHWMMKU BUAamMu
AiANLHOCTI, BCTAHOBMEHe O 0Ci6, yNOBHOBaXXEHUX Ha BUKOHaHHSA
dyHKUIN OepXaBu Ta MIiCLLEeBOro camoBpsayBaHHA. Moro cyTHicTb
nonsrae B 3abOpOHi NapanenbHO 3aWMaTucst OonfavyyBaHO
OiAnNbHICTIO (3@ BWHATKOM OKpemux 1I BMAiB, SKUX 3aranom
BM3HAYEHO LWICTb), AKWO iHWe He nependaveHo KoHcTuTyuieo abo
3akoHamn YkpaiHu. BopgHovac pans  noniuencbkux cnyxbose
CYMICHMLTBO, Ha Haly OYyMKy, HeBMnpaBOaHO OOMeXeHO Tpboma
BUOaMM JianbHOCTI, OAMH i3 sikux 6esnocepeaHbO He nepenbdaveHun
3aKOHOAaBCTBOM Yy cdpepi 3anobiraHHs Kopynuii, Wo npu3BoauTb A0
HEOOHO3HAYHOrO  TNYMaYeHHA TakMX HOPM  MOMILENCbKMMK  Ta
3aCTOCYBaHHA 1X y poboTi cneuianbHO BMOBHOBaXEHUX CYO’EKTIB Y
cdoepi NpoTUaji KOpynujii, a TaKoX CYAOBUX OpPraHiB.

AHaniz ocTaHHiXx pocnigxkeHb i nyb6nikauin. HuHi  cnig
KOHCTaTyBaTM HWU3bKY aKTMBHICTb HayKOBLIB i MPaKTUKIB CTOCOBHO
OOCnimpKeHHs1 3a00pOHM 3aMMaTUCS HLLOK OMMayvyBaHo OiSNbHICTIO
neBHUM  KaTeropiam nybniyHux cnyxb6osuie. Cepeg npaub,
NPUCBAYEHNX OKpeMUM acnekTam Liel npobnemu, cnig BUOKpeMUTH
Oopobkn Takmx aBTopiB, sik B. binuk, T. Bacunescbka, B. anyHbko,
O. €wyk, O. OHuwyk, C. PiyayeHko, O. Tokap-OcTaneHko. MNutaHHs
wono npotuaii kopynuii BuBvanu B. AnekcaHgpos, B. Konnakos,
M. MenbHuK, P. MenbHuK, I. Hypynnaes, C. Porynbcbkui,
C. CteueHko, B. Tunbumk, O. TkaueHko, P.Tyuak, |.AukiB Ta iH.
HatomicTb ocobnueocTi crnyx60BOro CyMiCHMLTBA MNOMILLENCLKNX
uinecnpsiMoBaHo He pgocnimkysanu. MeTta uiei cTaTTi — BUSBUTU Ha
niacTasi aHaniay YMHHOTIO 3aKOHOOaBCTBA, pes3ynbTaTiB
3aranbHOTEOPETUYHMX | cneuianbHMX HamnpautoBaHb npobremu,
NoB’A3aHi i3 CyMmilleHHAM poBOoTU MOMILENCHKOro 3 iHLWMMKU Buaamu
onniavyyBaHoi AisfIbHOCTI, 3anponoHyBaTK Cnocobu iX po3B’sA3aHHS, Lo
0acTb 3MOry BAOCKOHanNUTW 3aKOHOOABCTBO Y cdpepi 3anobiraHHs
KOpynuii Ta NpakTUKy MOro 3acTOCyBaHHS.

Buknap ocHoBHOro wmarepiany. BignosighHo po cT.25
«OBMEeXeHHs LLoAO0 CYyMICHMLUTBA Ta CYMILLEHHS 3 iHWWMK BMAaMu
JisnbHocTi» 3akoHy YkpaiHu «[1po 3anobiraHHs kopynuii», ocobam,
3a3HavyeHuM y n. 1 4. 1 cT. 3 yboro 3akoHy, 3a6OPOHEHO, No-NepLue,
3aMmaTucsa iHWWO OonnadvyBaHo (KpiM BMKMagaubKoi, HayKoBOI i
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TBOPYOI  JiSANbHOCTI, MeAWYHOI MNpakTUKK, IHCTPYKTOPCbKOI Ta
CyAaiBCbKOI NPaKTMKK 3i cnopTy) abo NigNnPUEMHULIBKOI OiSIbHICTHO,
AKLWO iHWe He nepeanbayveHo KoHcTutylielo abo 3akoHamu YkpaiHu,
no-gpyre, BXOAWTb OO CKMagy MpaBniHHS, iHLWMX BMKOHaBYMX YK
KOHTPONbHUX OpraHiB, HarnsgoBoi paau  nignpuemctea abo
opraHisauii, Wo Mae Ha MeTi ogepXaHHsi NpubyTKy (KpiM BUMNaaKiB,
KON 0coBm 3AINCHIOITL (OYHKUIT 3 ynpaBniHHA akuisMmn (YacTkamu,
nasmMy), WO HanexaTb [OepXaBi UM TepuTopianbHin rpomagi,
Ta NpeAcTaBnAlTb iHTEpPecu AepXaBu Yn TeputTopiansHOI rpoMaam B
pagi (crnocTepexHiin pagi), peBisivHIN  KOMmicii rocnogapcbkoi
opraHisauii), gkwo iHwe He nependayeHo KoHcTuTyuielwo abo
3aKkoHaMu YkpaiHu. Y Uil HOpMi 3aKpinneHo 3aranbHi 0GMeXeHHs
OO0 3aHATTA  iHWUMKM  BugaMu LisnbHOCTI. BogHovac y Hin
MICTUTBCS YTOMHEHHS — «SKLWO iHWe He nepeabadveHo KoHcTuTyLieto
abo 3akoHamu YKpaiHuy». 3rigHo i3 UMM MONOXEHHSAM, BU3HaYaoum
KOHKPETHUA  nepenik  A03BONEHUX BuAIB  OiANbHOCTI, cnig
ypaxoByBaTu BigMOBiAHI HOPMM 3aKOHOAABCTBA, WO pPerynoTb
OCOBMMBOCTI  MPOXOMAXEHHSA MNeBHOro Buay nybnivyHol crnyxoéw.
Hanpwuknag, signosigHo o 4. 1 c1. 120 KoHCcTUTyUil YKpalHn, YyneHn
KabiHeTy MiHicTpiB YKpaiHuW, KepiBHUMKM UEeHTpanbHUX | MiCLeBMX
opraHiB BWKOHaBYOI Bfagu He MalTb npaBa CymillaTty CBOK
cny60BYy [AianbHICTb 3 iHWOW poboTo, KpiM  BUKNagaubKol,
HayKoOBOI Ta TBOpPYOI B N03apobouumi 4ac, GyTM UYNEHOM KEepiBHOro
opraHy, HarnsgoBoi paan nignpUEMCTBa YW OpraHisauii, Lo Mae Ha
MeTi ogepxaHHa npubyTtky. Y 3akoHi Ykpainm «[lpo craTyc
HapoAHOro Aenytara» BMMOMU LWOAO HECYMICHOCTI [enyTaTCbKoro
MaHgaTa 3 iHWAMKM Bugamu OiGnbHOCTI nepeabavaroTb MpaBo
HapoAHoro genyrtaTa YkpaiHu 3aMMaTucs BUKNaAaLbKol, HayKOBO
Ta TBOPYOK AIANbHICTIO, @ TaKOX MEeOWUYHOH MPaKTUKOK Y BiflbHUI
BiJ BUKOHaHHA 060B’A3KiB HapoaHoro AenyTtaTa 4Yac. Cyoas He Moxe
NnoeaHyBaTU CBOK LiANbHICTb i3 MiONPUEMHULBKOI, afBOKaTCbKO
JisnbHicTio, 06imaTn 6yab-siKi iHLWWI onnavyBaHi nocagu, BUKOHYBaTU
iHWYy onnlavyyBaHy poboTy (KpiM BUKNadaLbKoi, HAyKOBOI YM TBOPYOI),
a TakoX BXOOUTW OO0 CKragy KepiBHOro opraHy Yvm HarnsiAoBoi paau
nignpuemctea abo opraHisauii, WO Mae Ha MeTi OofepXaHHS
npubyTky (4. 2 cT. 54 3akoHy YkpaiHu «[1po cygoycTtpin i cTaTyc
cypnis»). BogHouac lNpe3angeHT YkpaiHM He Mae npaea 3anmaTtucs
XKOOHOK iHLIOKW onnavysaHow abo NiANPUEMHULBKOK LiSNbHICTIO
(4. 4 cT. 103 KoHCcTUTyuii YKpaiHn).
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BignosigHo o cT. 66 «Cnyx6oBe CyMiCHULTBO MOMILENCHKUX»
3akoHy YkpaiHu «[po HauioHanbHy nomidito», MONILENCbKUA He
MOXe Ni4 4Yac nNpOXOMXeHHs crnyxbu 3anmaTuca  iHLWO
onriadyBaHOK LisiNbHICTIO, KPiM HayKOBO-MeAaroriyHoi, HaykoBoi abo
TBOpYOI [2]. AHani3 3a3Ha4yeHOl HOpPMU [a€ 3MOry AT AeKinbKox
BUCHOBKIB. [lo-neplwie, nepenik [O3BOMEHWMX  iHWWX  BUAIB
onnadvyBaHOi AiANbHOCTI ANA MOMILUENCbKOro MICTUTb Nnuwie Tpu
nosuuii, Ha BigMiHY Big 3aranbHOi HopMM, nepenbayeHoi 3akoHOM
YkpaiHn «[po 3anobiraHHa kopynuii». Mo-gpyre, ineTbca Npo HOBUIA
BUA OiSNbHOCTI — HAyKOBO-NedaroriyHy. 3 ornaay Ha 3a3HadeHe, crig
3’qacyBaTh, Y4 € HasiBHI B LMX MOMOXEHHSX NPUHLMMOBI BIAMIHHOCTI
Ta SK BOHM MO3HAYalTbCHA Ha Cy4yacHin CUCTEMI MPOXOOKEHHS
cnyx6u B opraHax i nigpo3ginax HawioHanbHoi noniuii.

MNepeaycim BapTo 3'AcyBaTM 3MICT MOHATTA  cnyx6oBoro
cymicHuuTBa. Noro Tnymadatb SK BUKOHAHHA MONILENCHKUM, KpiM
OCHOBHOI, pPerynspHoi onnadvyeBaHoi poboTu (ronoBHe 3aBAaHHS
noniuii — HagaHHA MoniLuencbkMX MOCMyr), iHWOI AisnbHOCTI Ha
yMOBax OKpPEMOro TpyAoBOro AOroBOpY Y BiNbHUM Bid OCHOBHOI
poboTn 4yac Ha TOomMy camomy (cuctema noniuii) abo iHwWomy
NigNpPUEMCTBI, YCTaHOBI.

PoarnsHemo 3MicT BMAIB AiANbHOCTI, SKi  noniuencbkomy
[o3BoreHo cymiwaTu. BignosigHo go n. 33 4. 1 cT. 1 3akoHy YkpaiHu
«Mpo HaykoBY | HaykoBO-TEXHIYHY disnbHiCTb» [3], Haykosa
OisinbHicMb — Lie iHTeNeKTyaribHa TBOpYa gisiNbHICTb, CNpsMOBaHa Ha
OAEepXXaHHA HOBMX 3HaHb Ta/abo MOWYK LUMSIXiB iX 3aCTOCYBaHHS.
OcHoBHMMM Ti BUAaMU € dyHOaMeHTanbHi Ta npuknagHi HayKoBi
aocrnimkeHHs.  dyHOameHTanbHUMKW  Ha3MBalTb TEOPETUYHI 1A
eKcnepumeHTanbHi HayKoBI [ocnigpKeHHS, CNpSAMOBaHi
Ha ofepXXaHHA HOBMX 3HaHb MNPO 3aKOHOMIPHOCTI opraHisauii Ta
pPO3BMTKY NpuUpoau, CyCninbCTBa, FIIOAMHK, iX B3aEMO3B’A3KY.
Ix pesynbTaToM CTalOTh riNOTE3W, Teopii, HOBI METOAM Mi3HaHHS,
BiOKPUTTS  3aKOHIB  MpuMpoaM, HEBIOOMUX paHiwe aBuw i
BNacTMBOCTEN MaTepil, BUSABMIEHHS 3aKOHOMIPHOCTEN pPO3BUTKY
cycninbCcTBa TOLWO, AKi He OpieHToBaHi Ha Be3anocepenHe NpakTUYHe
BUKOPUCTAHHSA Y chepi EKOHOMIKH.

MpuknagHUMKM BBaXawTb TEOPETUYHI N  eKcnepuMeHTarnbHi
HayKOBI AOCHIDKEHHS, CNPSAMOBaHiI Ha ofepXXaHHS Ta BUKOPUCTaHHA
HOBUMX 3HaHb NS NPaKTUYHUX uinen. Ix pesynbTatn nepenbavaroTb
HOBI 3HaHHS, NPU3HAaYeHi AN CTBOPEHHS HOBMX abo BOOCKOHANEHHS
HasgBHUX MarTepianis, NPOAYKTIB, NPUCTPOIB, METOAiB, CUCTEM,
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TEXHOMOriN, KOHKPETHI npono3uuii o4O BUKOHAHHSA akTyanbHUX
HayKOBO-TEXHIYHMX i cycninbHuXx 3aBgaHb (nN. 30 4. 1 c1. 1 3akoHy
YkpaiHun «lpo HayKkoBYy i HayKOBO-TEXHIYHY AiANbHICTb»). Takum
YMHOM, pe3ynbTaTOM HAYyKOBOI LIANbHOCTI € OAepXaHHSA HAKICHO
HOBMX 3HaHb, SKi 3400yBalOTb 3a3BUYall Yy HAYKOBWUX YCTaHOBaX,
3aKknagax BWLWOI  OCBITW, HAYKOBMX Migpo3finax ycTaHoB,
opraHisauin, nianpMemcTB.

Y piweHHi KoHctutyuinHoro Cyaoy VYkpaiHu Big 6 >KOBTHS
2010 poky Ne 21-pn/2010 (cnpaBa npo KOpynuiiHi NpaBonopyLUEeHHS
Ta BBEAEHHSI B [il0 aHTUKOPYMUINHUX 3aKOHIB) HAYKOBY LisNbHICTb
BM3HAYeHO $K BWA IHTENeKTyanbHOl i TBOPYOI AiSNbHOCTI, WO
3abesnevye peanisauito npaB Ta cBoboa rpomagsH, cnpsiMoBaHa Ha
OfepXaHHS, MOLUIMPEHHS, BUKOPUCTAHHSA HOBMX 3HaHb, (axoBuMX
HaBMWYOK, X NPaKTUYHE 3aCTOCYBaHHS.

Teopuy OdisinbHicms TRNymMadaTb AK iHOMBIAyanbHY YN KONEKTUBHY
TBOPYICTb, pe3ynbTatoM $KOI € CTBOpeHHs abo iHTepnpeTauis
TBOpIB, WO MalTb KynbTypHY UiHHICTb [4]. CtatTta 54 KoHctutyuii
YkpaiHn rapaHTye rpomagsHam cBoboay niTepaTypHOI, XyOOXKHbOI,
HaYKOBOT i TEXHIYHOT TBOPYOCTI; KOXHUA rPOMagsHUH Mae NpaBo Ha
pe3ynbTatu CBOEI TBOPYOI AisnbHOCTI. BignosigHo Ao cr. 8 3akoHy
YkpaiHn «[1po aBTOpCbke NpaBO Ta CYMiKHI npasay», TBOpamMu B
ranysi Hayku, nitepatypu Ta MucTeuTBa €: niTepaTypHi NUCbMOBI
TBOpM 6eneTpucTnyHoro, MyoniuMcTUYHOro, HayKOBOrO, TEXHIYHOro
abo iHworo xapaktepy (kHuru, Gpoluypu, CTaTTi TOLLO); BUCTYMM,
neKuii, MpoMOBM, MPOMOBI4I W iHWI YCHi TBOPW; KOMMOTEPHI
nporpamy; 6asn OaHuX; MYy3WYHI TBOPUM 3 TEKCTOM i ©e3 TekcTy;
JpamMaTunyHi, MY3UYHO-ApamMaTnYHI TBOPU, naHToOMiMM,
xopeorpadiyHi Ta iHLWi TBOpU, CTBOPEHI ANdA CLEHIYHOro nokasy, Ta ix
MOCTaHOBKW;  aypgioBi3dyanbHi  TBOpW; TBOpW  0OOpPa3oTBOPHOro
MUCTELTBa; TBOPWU apxiTekTypu, MictobyayBaHHa | cadoBo-
napkoBoro MucteuTtBa; doTorpadiyHi TBOPW, 30Kpema TBOpPU,
BMKOHaHi B cnocib, noagibHuii oo dotorpadii, Towo [5]. MNpoTe He
KOXXEeH TBip y ranysi Hayku, niTepatypu i MucteutBa moxe OyTu
pe3ynbTaToM 3aKOHHOI CYMIDKHOT AisiNbHOCTI NONILENCLKOro, OCKinbKM
0DOB’A3KOBOI0 O3HAKOK TaKOro TBOPY € WMOro KyrbTypHa LiHHICTb.
MpuyoMy TepMmiH «KynbTypHi LIHHOCTi» 3aCTOCOBYIOTb Y 3HaY€HHi,
3akpinneHomy B 3akoHi YkpaiHu «[1po BuBE3EHHS, BBE3EHHS Ta
NMOBEPHEHHS KyNbTYpHUX UiHHOocTen» (n. 21 4. 1 cT. 1 3akoHy
YkpaiHn «[lpo kynbTypy»). Lle oB’ektn martepianbHOi Ta OyXOBHOI
KynbTypW, LLO MalOTb XYOOXHE, iICTOPUYHE, eTHorpadiyHe, HaykoBe

287



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

3HavyeHHA Ta nignaraioTb 36epexeHHI0, BiATBOPEHHIO 11 OXOPOHI
BiONOBIOHO [0 3akoHoZaBcTBa YkpaiHW. 3okpema, KynbTYpHUMU
BBaXXalOTb: OpuWriHambHi XyOOXHi TBOpWM XmMBonucy, rpadiku Ta
CKYNbNTYPW, XYOOXHi KOMMO3uLii, MOHTaxi 3 Oyab-aknx marepianis,
TBOPW [AEKOPATUBHO-MPUKNAAHOIO |  TpaguuiiHOro HapoAHOro
MUCTELTBa; nNpegMeTn, TMOB'A3aHi 3  iCTOPUMYHUMKW  MOAISMW,
PO3BUTKOM CYyCMiNbCTBa Ta AepXaBW, iCTOPIE Haykn i KynbTypu, a
TaKoX TakKi, WO CTOCYKTbCA XWUTTH, LIANbHOCTI BMOATHUX Aiayis
nepxasu, NONITUYHMX NAPTIA, rPOMaACbKUX | PENIrinHMX opraHisauin,
Hayku, KynbTypu Ta MUCTeUTBa; NPeaMeTU My3eNHOro 3HayeHHs,
3HangeHi nia Yac apxeonoriYyHMX PO3KOMNOK; CKNaaosi Ta oparMeHTu
apXiTEKTYPHUX, ICTOPUYHUX, XYOOXHIX MaM'aTOK i MaM’aToK
MOHYMEHTanbHOro MMUCTELTBA; CTApPOBMHHI KHUMM 1 iHWI BMAAHHS,
WO CTaHOBNATb ICTOPWYHY, XYOOXHIO, HAyKOBY Ta niTepaTypHy
UiHHICTb (OKpEeMO u4M B KOMEKUii); MaHyCKpunTW, iHKyHabynwu,
CTapoApyKu, apxiBHi OOKYMEHTW, 30Kpema KiHO-, OoTO- |
(OHOOOKYMEHTU (OKPEMO YM B KOMEKLUii); YHiKanbHi Ta pigKiCHi
MY3WYHi iHCTPYMEHTW; pi3HOMaHITHI BUAW 36poi, L0 MaloTb XYA0XHIO,
iCTOPUYHY, eTHorpadpidyHy Ta HayKOBY LiHHICTb; PigKiCHIi MOLWWTOBI
Mapku, iHWi dinatenictmyHi martepiann (OKpemMo 4uM B KONekLir);
pigKicHi MOHeTW, opaeHu, Megani, neyaTkum Ta iHWI npegMeTn
KONEeKUIOHYBaHHS; 300JI0rYHI  KOMeKLUii, WO CTaHOBNSATbL HayKoBY,
KyNbTYPHO-OCBITHIO, HaBYallbHO-BMXOBHY ab0 €CTEeTUYHY LiHHICTb;
pigKiCHi konekuii Ta 3pasku dnopu 1 ayHu, MiHepanorii, aHaTomii
Ta naneoHtonorii (a63.1 4.1 cT1.1 3akoHy). [poaHanisyBaBLUM
3a3HayveHi BULLEe 3aKOHW, MOXHa [AiNTU BUCHOBKY, LWO TBOPYOIO
DIANbHICTIO  NofliLeNCbKOro €  iHAMBigyanbHa YW KONEeKTUBHA
TBOPYICTb, pe3ynbTatoM $KOI € CTBOpeHHs abo iHTepnpeTauis
TBOpIB, O MalTb KYNbTYPHY LiHHICTb, TOOTO XYAOXHE, iCTOPUYHE,
eTHorpadpiyHe 11 HaykoBe 3HauyeHHs, nignsarainTb 36epexeHH!o,
BiOTBOPEHHIO, OXOPOHiI BIAMNOBIOHO A0 3akoHogascTBa YKpaiHu.
MpakTuka 3aceigyye, WO B pasi NoOpyLLUEHHSA NPOBAaMKEHHSA B CripaBax
npo aaMmiHicTpaTMBHI  NPaBOMOPYLUEHHA 32 akToM 3aHATTH
cnyx60BLEM MEBHUM BMAOM [iSINIbHOCTI 3 OTPUMaHHAM Big HbOro
AOX04y 3anyyalTb AOAATKOBOIO y4YaCHWKa Takoro NnpoBaKeHHS —
ekcnepta 3 KynbTYpHUX UiHHOCTENW, SKWA Ma€ BCTAHOBUTU, U
HanNeXnTb KOHKPETHUM BUWA [AiSnbHOCTI A0 TBOPYOI B KOHTEKCTI
3aKoHO4aBCTBA Yy chepi KynbTypu.

BignosigHo no 3akoHy Ykpainu «[1po ocBiTy», suknadaubKor €
OisNbHICTb, fKa chnpssMOBaHa Ha (OpMyBaHHA 3HaHb, iHLLUMX
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KOMMEeTEeHTHOCTEN, CBITOrNsAy, PO3BUTOK IHTENEKTYanbHUX | TBOPUMX
3gibHOCTEN,  eMOLiMHO-BONbOBMX  Ta/abo  isuvHMX  sIKOCTEn
3006yBaviB OCBITM (nekuisi, cemiHap, TPEHIHT, Kypcu, ManicTep-knac,
BebiHap TOLW0) Ta AKy NPOBaAsTb NedarorivyHi (HaykoBO-MeaaroriyHi)
npauiBHMKKW, camMo3anHATi ocobu (kpim ocib, akum Taka dopma
BMKMagaLbKoi AisnbHOCTi 3abopoHeHa 3akoHOM) abo iHwa disnyHa
ocoba Ha nigcTasi BiANOBIAHOrO TpyaoBoro abo UMBiINbHO-NPaBoBOro
aoroeopy [6]. 3rigHO 3 MONOXEHHAMMU LIbOro 3aKOHY, HEeBig eMHUMM
CKNagHMKamMum CUCTEMM OCBITW, Yy MexXax gKux Moxe 6yTu
peanizoBaHO BMKNadaubKy OisnbHICTb, €. AOLWKiNbHA OCBiTa; NOBHA
3aranbHa cepefHsi OCBiTa; MNoO3allKiflbHa OCBiTa; cneuianizoBaHa
ocBiTa; npodpecinHa (NpodecinHo-TEXHIYHA) ocBiTa; ¢haxoBa
nepefBulla OCBiTQ; BULWA OCBiT@; OCBiTa [JOPOCNUX, 30Kpema
nicnaguniomMHa oceita. PiBHAMM OCBITU €. AOLLKiNbHA, noyaTKoBa,
0asoBa cepegHs,, npodiinbHa  cepedHs  OCBiTa;  NepLuun
(novaTkoBwW), Apyrun (6asosuit), TpeTIN (BULWLMIA) PiBHI NpodeCinHOol
(NpodoecinHo-TEXHIYHOI)  OCBITM; (paxoBa nepefBulla OCBITa;
noyaTKOBUN piBeHb (KOPOTKMM LMKM) BULLOI OCBITW; NepLUnii
(6bakanaBpcbkMiA), OpYyrun  (MarictTepcbkuii), TpPeTin  (OCBITHbO-
HayKoOBUIN/OCBITHLO-TBOPYMI) PiBHI BULLOI OCBITW; HAyKOBWUA piBEHb
BULLOI OCBiTU. TakMM 4YMHOM, 3MICT BUKIagaubKol [AissNbHOCTI
nonsrae B MOXMMBOCTI Ti 3AINCHEHHS Ha Byab-AKoMY piBHI OCBITH, a
omke, y Oygb-AkoMy 3aknagi ocBiTM (Wkomna, riMHasia, niuen,
IHCTUTYT, YHIBEPCUTET, akageMmisi TOLLO).

MoniuencbkMii Mae npaBoO CyMilllaTu CBOK poDOTY 3 HAyKOBO-
neaaroriyHow AianbHIcTIo. [i BU3HaYeHHs 3akpinneHo B n. 24 4. 1 ¢T. 1
3akoHy YkpaiHun «[1po HaykoBY i HayKOBO-TEXHIYHY AiSnbHICTE» [5].
Lle neparoriyHa AisinbHICTb B YHiBepcuTeTax, akagemisx, iHCTuTyTax i
3aknagax nicnsguMniioMHOI OCBITH, LLO NMOB’A3aHa 3 HayKoBOK Ta/abo
HayKOBO-TEXHIYHOI AisnbHicTio. CyTHICTb HayKoBOI AisnbHOCTI 6yno
BUCBITNEHO Bulle. BogHo4ac HayKoOBO-TEXHIYHA QAiSnbHICTb — Le
HayKoBa [isiNbHICTb, CNPAMOBaHa Ha OOEepXKaHHSA Ta BUKOPUCTaHHA
HOBMX 3HaHb [Nsl PO3B’A3AHHS TEXHOMONYHMX, IHXEHEPHUX,
E€KOHOMIYHUX, couianbHUX i rymaHiTapHux npobnem, OCHOBHUMMU
BMOgamMu SKol € npuknagHi HayKoBi AOCHIOXEHHSA Ta HAaYKOBO-TEXHIYHI
(ekcnepuMeHTanbHi) po3pobku. 3 ornagy Ha BuknNageHe BuLle,
noniLencbknin Mae NpaBo NOegHyBaTH CBOK AiASbHICTb Nuwe 3 TMMK
BYAAMKU OnnavyBaHOl BUKNagaubKol AiSNbHOCTI, WO 34IMCHIOTb Y
3aknagax BMLIOI OCBITM Ta 3aknagax nicnaguniioMHOI  OCBITH,
Hanpuknag, y 3aknagi BuWoi OcCBiTM 3i cneundiyHMMKM ymoBamm
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HaBYaHHS, SKMA 30IACHIOE Ha MNEBHUX PIiBHAX BULWOI OCBITU
nigroToBKy KypcaHTiB  (CryxadiB, CTYOEHTIB), a’loHKTIB Angd
nogansLloi cnyxbu Ha nocagax odilepcbkoro abo HavanbHULBKOTO
cknagy 3 MeTow 3agoBorieHHs notpe6é MBC  Ykpaihm Ta
HauioHanbHOT noniuii.

[MpaBoMmipHOO B UK cuTyauii cnig BBaxatun AiANbHICTb, 3a SKOI
noniuencbKoro HakasoM 3apaxOBaHO Ha Mocagy HayKoBO-
negaroriyHoOro npauiBHvMka 3aknagy BULOI OCBITW, A€ BiH BUKNagae
33 CYMICHULITBOM i3 BU3HAY€HUM HaBYanbHWUM HaBaHTaXeHHAM, abo
Taka [OiSnbHICTb 34INCHI0ETBCA 0e3 3apaxyBaHHA Ha Mocagy Ha
yMOBax MOroAMHHOI onnaTu npawi.

MpuiiHaTTa 3akoHy YkpaiHu «[Mpo HauioHanbHy noniuito», a
TakoX 3acHyBaHHs 2 BepecHA 2015 poky LeHTpanbHOro opraHy
BMKOHaBYOl Bnagn — HauioHanbHOI nonidii — cTanu nepwummn
Kpokamu B MacluTabHin pedopmi, WO Mana Ha MeTi NepeTBOPEHHS
MifiLiT 3 penpecrBHOro IHCTPYMEHTY Bnaam Ha cepBicHy cnyxby Ans
HaceneHHsa YkpaiHu. OgHuM i3 nepLumx 3axofiB ii JOCArHEHHS cTano
YTBOPEHHS naTpynbHOI noniuii. 3rogom, 5 nunHa 2017 poky, Monosa
HauioHanbHOI nonidii noBigoMMB NMpO MigNUCaHHSA HUM Haka3y npo
YTBOPEHHS noniuencbkol akagemii — Akagemii naTtpynbHOI noniuii.
BignosigHO [0 MOMOXeHHs, AKademis € [OepXaBHOK YCTaHOBOW
HauioHanbHoi noniuii  YkpaiHu, WO Hagae nepBuHHY NiAroToBKY
NoOniUEeNCbKNX, SAKMX yneplle MNpUAHATO Ha crykby B natpynbHy
noniuito, a TakoX MpoBOAUTE OKpemMy Ccryxk6boBy nigroToBKy
naTpynbHKX Noniuencbkux. Y cuctemi HauioHanbHoOT noniudil YkpaiHm
TakoX (PYHKUIOHYIOTb AeB’'siTb AepXXaBHUX YCTAHOB, SKi MaloTb Ha3BYy
«HaBYyanbHW UEeHTP MiAroTOBKM MOMILENCBbKMX». Y UMX ycTaHOoBax
30INCHIOITL  NEepBUHHY NpodecinHy NiAroToBKY Ta MiABULLIEHHS
KBanidgikauii noniuencbknx. TakMm 4YMHOM, 3a3Ha4YeHi LEeHTpU He
HanexaTb A0 3aknagiB BULLOI OCBITU 3i cneundivyHUMKU ymoBamu
HaBYaHHS, a OTXe, HayKOBO-NeJaroriyHy AianbHICTe TYT He
3gincHioTe.  TOOGTO  3anyyaTm [0  BUKNAOAHHSA — cneuianbHUX
OucumMnnid NoniluencbLKNX-NPaKTUKIB Ha NfaTHMX 3acagax Len 3aknag
He MOXe, OCKifbKM noniuencbkoMmy 3abOopOHEeHO 3AiNCHI0OBATU LIt
fisnbHicTb  (BignoeigHo [0 3akoHy YkpaiHum «[lpo HauioHanbHy
noniuito»). 3okpema, il MOXyTb KBanidikyBaTn ik MpaBONOPYLUEHHS,
MoB’si3aHe 3 KOPYILUIED, Y4YMHEHHSA SKOro TArHe 3a coboto
HaKnageHHs1 agMiHICTPaTUBHOIO CTArHEHHS i 3BiflbHEHHS 3 noniuii.
Mpryomy iHWKMX KaTeropin cny>xOOBUIB MPaBOOXOPOHHOI cdepwn
(npokypopu, cyaai, ekcnepTtn) La 3abopoHa He cTocyeTbes. 3 ornsaay
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Ha 3a3HavyeHe, MOXHa KOHCTaTyBaTW HeJaneKkornsagHiCTb aBTopiB
3akoHy VYkpaiHu «[llpo HauioHanbHy noniyito», $Ki  WTYYHO
OBMEXUNN MOXNMBICTb 3any4yeHHs Ha YMOBaXx MOrOAMHHOI YM iHLOI
onnatu npawi BUCOKOKBarsigikoBaHnx haxisLiB-npakTUkKiB noniuii 4o
HaBYanbHOro npouecy noniuencbkux. NUTaHHA CTOCOBHO TOro, YoMy
came BMKMNadaubKy gianbHICTG ANA NOMILEeNCbKUX 3aMiHUMM Ha
HayKOBO-MeaaroriyHy, TakoXx 3anvaeTbCcs BiOKpUTUM.

HasBHa cuTyauid HeraTMBHO MO3HA4YaeTbCA Ha peanisauii
KoHuenuii  3anpoBagkeHHs  TPUPIBHEBOI  Moaeni  MigroToBKu
noniuenceknx [7], a Takox KoHuenuii pedopmyBaHHA OCBITU B
MiHicTepCTBi BHYTPILLHIX cnpaB YKpaiHu, 30KpeMa OOCArHEHHi TXHbOT
MeTn, wo nepenbavyae CTBOPEHHsI HAyKOBO  OOI'PYHTOBaHOI
METOLOMOrMYHOI OCHOBM iHHOBALMHOrO PO3BUTKY CUCTEMM OCBITU B
MBC VYkpaiHn, yOOCKOHaneHHa OCBITHbOrO npolecy, 3abe3neyeHHs
TICHOrO B32EMO3B’'AI3KYy Hayku Ta MPaKTUKW, MakCUMaribHe CrpUSHHS
BMKOHaHHIO 3aBfaHb MOJepHi3auil niaroToBkM kBanidikoBaHOro
nepcoHany, Skuin MaTtume NornubneHi TEOPETUYHI 3HAHHS | MPaKTUYHI
HaBU4KM Ta Oyae CNPOMOXHUIA Ha BUCOKOMY MpodecinHOMY piBHI
3axuiatin TepuTopianbHy UIMICHICTL KpaiHW, 11 KOpAOHW, npasa,
ceoboanm M iHTepecM rpomMagsH, NpPOTUAIATM  3MOYUHHOCTI,
3abesnevyBaTy NyonivyHy 6e3neky Ta Nopsaok y aepxasi [8].

OcCTaToMHO He BUPIEHO TaKOX Ha 3aKoOHOAABYOMY piBHi
NUTaHHA Yacy 34iMCHEHHA HayKOBO-NeaaroriyHol 4ianbHOCTI: nuwe B
no3apobo4nii Yac Yn TakoX i B poboUmii Yac NoniLencbKkoro. Y LiboMy
KOHTEKCTi  OOUiSIbHO HaBeCTU OKPeMi MOMOXEHHS  pilleHHSA
KoHctuTyuinHoro Cyay VYkpaiHum y cnpaBi 3@ KOHCTUTYLIAHWUM
nogaHHsMm BepxosHoro Cyaoy VYKkpaiHM wWogo  BignoBigHOCTI
KoHCTuTyLiT YKpaiHn (KOHCTUTYLINHOCTI) NONOXEHb 3aKOHIB YKpaiHu
«Mpo 3acagn 3anobiraHHa Ta npoTuaii  kopynuii», «[1po
BiONOBIAANbLHICTL  LOPUAMYHUX OCIO 3@ BYMHEHHHA KOPYNLiAHUX
npaBonopylleHby, «[1po BHECEHHS 3MiH [0 OEesKMX 3aKOHOOaBYMX
akTiB  YkpaiHu wono BignoBiganbHOCTI 3a KOPYMUinHi
NMpaBoOMOpPYLLUEHHAY» (CNpaBa MNP0 KOPYNUiHI MPaBOMOPYLUEHHSA Ta
BBEAEHHA B Ait0 aHTMKOPYNUiMHUX 3akoHiB) Big 6 »xoBTHs 2010 poky
Ne 21-pn/2010 [7], y SsKOMY 3a3Ha4yeHo, WO 3 MEeTo edEeKTUBHOIO
BMKOPUCTaHHA poboyoro yacy AepkaBHMMW nocagoBummu ocobamu
3aKkoHoAaBelb MoXe nependadatv OOAAaTKOBI A03BifIbHI MexaHi3mu
(perynatopum), SKki YHOPMYIOTb IXHIO y4acTb Y HAYKOBIN i BUKagaLubKin
OiSANIbHOCTI HE 3a OCHOBHMM MicL,eM pobOTK, MPOTE HE LUMSAXOM
BU3HAHHA LMX i KOPYNUINHUMK | BCTAHOBMNEHHSA afMiHICTpaTMBHOI
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BignoBiganbHOCTI nuwe 6e3nocepeaHbo 3a dakT 34INCHEHHS T HE B
nosapoboumn 4ac. KoHctutyuiHmini Cyan  YKpaiHuM BBaxae, LWO
BU3HAHHA «KOPYMUiNHUM MNpPaBOMNOPYLUEHHAMY» 3aWHATTA ocobamu,
3a3HavyeHumm B n. 1, 2, 3 4. 1 cT. 2 3akoHy Ne 1506, BMKNagaubKoto,
HayKOBOK Ta TBOPYOK  [JiAMbHICTIO, MEAWYHOK  MPaKTUKOLO,
IHCTPYKTOPCBKOIO Ta CyOAiBCbKOK MPaKTMKOK 3i CMOPTY B MeXax
poboyoro yacy (kpim ocib, BusHavyeHux y 4. 1 c1. 120 KoHcTuTyuii
YkpaiHn) He Bignosigae 3micTy cT. 3, 22, 64, 78, 127 KoHctuTyuii
YkpaiHn, a oTxe, nonoxeHHs n. 2 4. 1 cT. 4 3akoHy Ne 1506
CTOCOBHO 3aCTOCYBaHHS CrOBOCMOSTYYEHHS «LO 34INCHIOITBCA B
nosapoboumi  Yac»  WOAO  3aCTOCYBaHHS  CMOBOCMONYYEHHS
«y N03apoboynin 4Yac» € HEeKOHCTUTyUiHuMK. [lonpu Te, wWo
nonoxeHHsi 3akoHy YkpaiHu «[1po 3acagn 3anobiraHHs Ta npoTtugii
Kopynuii» HWHI € HeuYuHHumK, piweHHs KoHcTtutyuinHoro Cyay
YKpaiHM He BTpayae CBOEI IOPUONYHOI CUIK, OCKINbKM NiATBEPANSIO
dakT nopyLleHHsA BCcTaHoBNEHUX Yy KoHcTuTyuil YkpaiHu obmexeHb
3aMMaTuCs iHLIOK [O03BOSIEHOK AIANbHICTIO nvwe B poboumii yac.
CneuianbHnx obMexeHb i3 Uboro nutaHHsa 3akoH Ykpainum «[1po
3anobiraHHs Kopynuii» He MICTUTb.

BucHoBKW. HuWHi B noniuil npautoloTs COTHI MOMILENCbKMX, SKi
MalTb HayKOBi CTyMeHi, 3Ha4YHWMIA [JOCBi4 NPaAKTUYHOI poboTu.
KOHCTpYKTMBHE MOEAHAHHS Takoro [AOCBigy 3 BMKNagaubKo
OiSnbHICTIO, 6e3nepeyHo, CnpusiTMMe Po3B’si3aHHI0 OCHOBHOI Npobriemmn
Cy4acHOI BiJoMu4oil OCBITU — 3abe3neyveHHs €AHOCTI Teopii Ta NPaKTUKK,
a TakoX NigBMLLEHHIO PiBHS NigroTOBKM, KBanidikaLii noniuenceknx.

3 ornagy Ha 3a3HayeHe, AOUINbHO BHECTU 3MiHM OO CT. 66
3akoHy Ykpainm «[po HauioHanbHy nonidito», BMKNaBwWwM ii B Takin
pefakuii: «lloniuenceknin He Moxe nig 4Yac MPOXOMXKEHHST Cryxbwu
3aiMaTUCs  HWOK OnnavyBaHOK LiANbHICTIO, KPiM  HAaYyKOBOI,
BMKNagaLbkoi abo TBOPUOi».

[oBegeHo, WO 3A4iIMCHEHHS  MOMIUENCbKMM  iHWUKMX  BUAIB
onnavyBaHol OisnbHOCTI MOXe BiabyBaTucsa B Moro pobounn vac, ane 3
[03BONYy KepiBHUKA BigMoBIAHOTO opraHy Ta/abo nigposginy noniui.
OcKinbkn HOpMW TPUBANOCTI Takoi AiANbHOCTI NPOTArOM AHS, TWXKHS,
Micaust abo poKy 3aKOHOA4ABYO He BCTAHOBIIEHO, iX Crig BM3HaYaTu
3 ornsay Ha 0cobnMBOCTI MPOXOMKEHHS MONILENCHKOI CryXou.
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Official Work Part-Time of the Policemen

The purpose of the article is to identify the problems of
combining the police service with other types of paid activity in the
context of compliance with prohibitions established by the legislation
in the field of preventing corruption, taking into account the practice
of its application and the achievements of legal science.
An inadequate level of research on anti-corruption restrictions
regarding compatibility with other police activities has been
established. The existing legislation regulating the order of police
officers’ work part-time is analyzed. It is established that the list of
permitted types of paid activity for a policeman is more restricted
than its types from the general one established by the Law of
Ukraine «On the Prevention of Corruption» for other categories of
persons authorized to perform the functions of the state and local
self-government. The content and directions of the implementation of
scientific activities by the police are characterized. The specifics of
the creative activity of the policeman (as a form of part-time work)
are disclosed, as well as the specifics of the proceedings in relevant
cases of administrative offenses in terms of attracting an expert on
cultural values as an additional participant in such production, which
should establish whether this or that activity is creative in
understanding the legislation in sphere of culture.
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Different types of activities are distinguished: teaching and
scientific-pedagogical. The last one can be carried out by policemen
on a paid basis only in higher education institutions, post-graduate
education institutions of the Ministry of Internal Affairs and is
prohibited in the training centers for police training, including the
Patrol Police Academy, which provide primary vocational training
and advanced training for police officers. The groundlessness of the
restriction of the teaching activity of the police officer to the scientific
and pedagogical with regard to the modern reform of the education
system of the Ministry of Internal Affairs of Ukraine is proved to be
unjustified, which will negatively affect the system of service in the
organs and divisions of the National Police.

The order and the time frame of the police officer's part-time
work have been determined, and directions for improving the
legislation regarding the combination of the police service with other
types of paid activity are proposed, by amending the law on the
national police accordingly.

Keywords: policeman; official work; teaching; scientific and
pedagogical activity; scientific activity; creative activity.
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Mpo6nemu NnpaBoBOro 3aXuUCTy NepcoHanbHUX AaHUX
y AianbHocTi HauioHanbHOI noniuii

Cnyxb6oea OisinbHicmb opeaHie HauioHanbHOI noniuii YkpaiHu 6e3rnocepedHbo
rnog’sisaHa 3 BUKOPUCMAaHHSIM MeeHUxX esidomocmeli ma 0O6pPOBKOI MePCOHaNIbHUX
OaHux npo ocib, 3 o2nsidy Ha WO MOWUPEHUMU € [pasornopyweHHs y cghepi
8uKopucmaHHs ma 36epieaHHs1 nepcoHanbHUX 0aHuUX rnpo ocoby nid yac obpobreHHs
ma oghopmrieHHs Mamepiarig. [lpoaHani308aHO OCHOBHI MOpyweHHs nid Yyac 06pobku
i 36epicaHHs1 nepcoHanbHUX OaHux npo ocoby & cucmemi HauioHanbHOI noniuii,
8u3HayeHo HedosiKu 8 YUHHOMY 3aKoHoO0ascmei y cgbepi nepcoHanbHUX 0aHuXx. Yeaey
aKkuyeHmoeaHo Ha HeguU3HadeHocmi  adMiHicmpamueHO-NpasosuX  MexaHi3mig
3abe3srneyeHHs1 3axucmy MepcoHanbHUX OaHux npo ocoby, OuHaMiYHUX 3MiH Yy
cmpykmypi  Ub020 MexaHiamy, 3aedaHHSIX | (DyHKUisX ckrmadosux cucmemu
OepxxagHO20 yrpassniHHA 3axucmy iHgopmauii. 3asHauyeHe 3ymosurio 06’ekmugHy
HeobxiOHicmb cucmemamu3auii depxasHUX MexaHi3mie 3abesrneyeHHs 3axucmy
nepcoHanbHuUx 0aHux. 3dilicHeHo cripoby epeaynoeamu rpPoUec npasogozo 3axucmy
nepcoHanbHuUx OaHux y OianbHocmi HauioHanbHoi  noniyii  8idmnosidoHo 0o
espornelicbkux cmaHO0apmig wo00 3abesneyeHHs1 3axucmy nepcoHanbHUx 0aHux rnpo
ocoby. [ocnidxeHo npasornopyweHHs1 y cchepi 06pobku i 36epieaHHsI nepcoHanbHUX
OaHux npo ocoby & cryxbosili dianbHOCMI MpayisHUKI8 Moniuii, 30Kkpema maky
npakmu4yHy npobremy, SIK HeHanexHul 3axucm iHghopMauilHuUx mexHonoeil
rnepcoHanbHuUx 6as, a makox meopemuyHi npobnemu, noe’sidaHi 3 yOOCKOHaNEHHAM
mMemoQdosioeiyHo20 3abesrnedyeHHs1 3axucmy [epcoHasnbHUX 0OaHux Mpo 0coby.
CcbopMynb08aHO HaMpsAMU 8pe2yrilo8aHHs Npagoso2o MexaHiamy 3abearneqyeHHs
3axucmy nepcoHanbHUx OaHux mfpo ocoby. 3arnporoHogaHO eHecmu 3MiHU OO0
OKpeMux HopMamugeHUX akmie.

KniouoBi cnoBa: nepcoHanbHi [AaHi; iHdopMmauiiHi  TexHonorii; obpobka
iHcbopmawlii.

MocTaHoBKa npo6nemn. PO3BUTOK NpaBOBOro 3akOHOAAaBCTBA Y
ccepi nepcoHanbHUX OaHuX akTyanisye notpeby BperyntoBaHHSA
HanexHoro npouecy YHKUIOHYBAHHS MNPaBOBOr0  MEXaHi3my
3abe3neyvyeHHs 3axuUcTy NepcoHanbHUX AaHuX Npo ocoby BianoBiAHO
00 eBponencbkux ctaHaapTiB. Y KoHCTUTyUiT YKpaiHK 3a3HayeHo, Lo
6e3 3rogm ocobu He ponyckaeTbCs 30MpaHHs, 30epiraHHs,
BMKOPUCTaHHS Ta MOLWMPEHHST KOHiaeHUinHOT iHghopmalii npo ocoby,

© KocreHko I. B., 2018
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KpiM BUMNagkiB, BM3HAYEHMX 3aKOHOM, | nuwe B iHTepecax
HauioHarnbHOoiI 6e3nekn, eKOHOMIYHOro Ao6pobyTy Ta npae nwoanHu [1].

OfHuM i3 HaraKTyanbHIlLIMX NUTaHb CbOrOAEHHS 3anuLLaeTbCst
pehopma B cuctemi HauioHanbHOI noniuii, a ToMy YyBara
rpomagcekocti  Ta  3MI  noBcskvac  3o0cepepkeHa  [JOBKona
Bigeodikcauii Ha wmicui nogii Ta nowupeHHst iHopMauii, 3ibpaHoi
npadiBH1kamu noniuii. MMig yac 3éupaHHsa N BUBYEHHS iHbopMaLii npo
ocoby Ha Mmicui nogii npauiBHMKK noniuii dikcyloTe Ha Bigeo3anucax,
WO MICTATb nepcoHanbHi AaHi, 306paxeHHs ocib. lMowwmpeHumun €
MopyLIEeHHs B CNYXOOBIN AissNbHOCTI NpauiBHUKIB noniuii, 3okpema,
NOMNOXeHb YMHHOro 3akoHodaBcTBa Yy cdpepi 3bepiraHHa N 0BpobKy
NnepcoHanbHUX AaHuX Npo 0coby, 3-MOMDK SKMX HEHANEXHWUA 3axucTt
0a3 nepcoHanbHUX JaHKX, a TaKOX TEOPEeTUYHI Npobnemm, NoB’a3aHi 3
YOOCKOHaNEeHHsAM METOAOMOr4YHOro 3abe3neyveHHs 3axucTy
nepcoHanbHUX JaHWUX MPo 0coby.

Buknap ocHoBHoro marepiany. Y ct. 10 3akoHy Ykpainu «[1po
3aXUCT MNEepcoHanbHUX [OaHUX» BU3HAYEHO, L0 BUKOPUCTAHHS
nepcoHanbHUX AOaHux nepenbadae Oyab-siki AOii BonoAainbusa 6asu
nepcoHarnbHUX AaHWX OO0 06pobKN UUX OaHUX, SKe 34iNCHIOTb 3a
3rogoto cyb’ekTa, a nigctaBamMum BUHUKHEHHS MpaBa Ha BUKOPUCTaHHS
nepcoHanbHMUX OaHuX €. 3roga cyb’ekta mepcoHanbHMX OaHUX Ha
06p0obKy MOro nepcoHanbHUX AaHWX i A03BiN, HaAaHWA BONOAINbLO
0a3 nepcoHanbHMX AaHUX BiOANOBIAHO OO 3aKOHOAABCTBA BUKITHOYHO
OISl BUKOHAHHSA MOro NOBHOBaXeEHb [2].

Omxe, 3akoH pernameHTye, Wo obpoOKy nepcoHanbHUX AaHUX
30IACHIOTb AN KOHKPETHUX i 3aKOHHUX Linen 3a 3rogoto cyb’ekta
nepcoHanbHMX AaHux abo y BuMNagkax, nepenbdadeHuMx 3akoHaMmu
YkpaiHu, y nopsaky, BCTaHOBNeHoMy 3akoHoaascTBoM. O6pobky
nepcoHanbHUX AaHUx cnifg TIymMadnTun sk 6yab-aKy Aito abo CyKynHicTb
nin,  3oincHeHMx  uinkom  abo  4acTkoBO B iHdOpMaLinHIn
(aBTOMAaTM30BaHIN) CUCTEMI YM B KapTOTeKax MepcoHarnbHUX AaHuX,
AKi  noB’A3aHi  3i  30MpaHHAM, peecTpalielo, HaKOMUYEHHAM,
30epiraHHAM, aganTyBaHHSM, 3MiHOK, MOHOBMNEHHSIM, BUKOPUCTaHHAM
i MOWMPEHHAM (PO3MOBCIOMXKEHHAM, peanisauieto, nepeaaHHsM),
3HEOCODONEHHSAM, 3HULLEHHSM BigoMocTeln nNpo disnyHy ocoby [2].

CnyxboBa fisnbHicTb HauioHanbHoT noniuii 6e3nocepeHbo
noB’si3daHa 3 BWKOPUCTaAHHAM MEBHUX BigomocTel Ta 06pobKoto
nepcoHarnbHMX AaHuX Npo ocid, WO € HEeBIA’EMHOI CKMagoBOo
npouecy HakonuMdeHHs Ta 306epiraHHsa iHdopmauii B 6asax
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nepcoHanbHUX [aHuX, WO HanexaTb A0 €AuHOI iHdopMaLinHOi
cuctemmn MBC YkpaiHw.

Y mexax iHpopmMauiiHo-aHaniTUYHOI AisnbHOCTI noniuia:

1) dbopmye 0Gasm (6GaHKM) QaHMX, WO HanexaTb 40 €OVHOI
iHdopmauinHoi cuctemn MBC Ykpainu;

2) kopucTyeTbCca 0asamu (OaHkamum) gaHmx MBC Ykpainm n
iHLUMX OpraHiB AepXxaBHOI BNaaw;

3) 3gincHoe  iHbopMaUinHO-NOWYKOBY  Ta  iHOpMaL,iiHO-
aHaniTMyHy poboTy;

4) 3abesneyvye iHpOpMaLiNHY B3aeMOAi0 3 iHWMMW OpraHamu
JepxaBHoI Bnagu YkpaiHu, opraHamu MpaBonopsiaKy iHO3eMHUX
Jepxas i MiXkHapogHMMK opraHisauismu [3].

Bbasa nepcoHanbHux gaHux y cuctemi HauionanbHoi noniuii — ue
CYKYMHICTb YNOPSAKOBaHUX MNepCOHanbHUX AaHWX B eMeKTPOHHIN
cdopmi abo y hopMi KapT nepcoHanbHUX JaHUX (ENeKTPOHHAa KapTka
aucnokadii Hapaaie, kaptka APM «102», pocTynHi 3a neBHUMM
KpuTepisiMn 3a dyHKLiOHanbHMM abo reorpadiyHnM NpyHUMNamMm).

[o iHbopmauinHuX nigcncTtem HanexaTb:

1) AIC «Ocoba» — ans obniky ocié KpMMIHOTEHHUX KaTeropin;

2) AIC «HeposkpuTi 3nounHuU» — Ona oTpuMaHHa iHdopmauil
Npo iAEHTUYHI HEPO3KPUTI 3M0YMHMU;

3) AIC «®-26» — ansa obniky ocib, aki Biadbynn nokapaHHs;

4) AIC «ApceHany, AIC «36post MUCnnBLiB» TOLLO.

Y 3akoHi YkpaiHu «[Mpo HauioHanbHy nonidito» pernameHToBaHO
MOBHOBaXXEHHS  Moniuyii  WoAo  (opMyBaHHA W BUKOPUCTaHHA
iHdbopMaLiHux pecypciB (6a3 gaHuKXx), 30Kkpema Tux, Lo HanexaTb A0
€AnHoI iHpopMmauiiHoi cuctemmn MBC YkpaiHu, CTOCOBHO:

1) oci6, Wwoao AKkMX noniuenchki 34iNCHIOTE NPOMINakTUYHY
poboTy;

2) BUSIBNEHNX KPUMIHANbHUX N aaMiHICTpaTUBHUX NPaBONoOpYLUEHD,
ocib, aki iX yunmHWNKM, nepediry KpUMiHaNbHUX MPOBaOKEHD;
06BMHYBaYeHUX, 06BMHYBaNbHWUIA aKT LLIOAO SIKMX HanpaBneHo Ao cyay;

3) po3LyKy nigo3proBaHnx, obBNHYyBaYeHnx (MigcyaHnx) ocib, sKi
YXMNATLCA Bif BiabyBaHHSA nokapaHHSA abo BUPOKY cyay;

4) po3LyKy 0e3BiCHO 3HUKIUX;

5) ycTaHOBNEHHS 0cobu HeBMi3HaHWX TpyniB i nogen, ski He
MOXYTb HagaTtu nNpo cebe xxofHy iHhopMaLito y 3B’A3Ky 3 XBOpObOOHO
abo HENOBHOMITHIM BiKOM;
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6) 3apeecTpoBaHUX KpPUMiHaNbHUX abo  aaMiHICTpaTMBHUX
NpaBoMNoOpyLUEHb, MOAIN, sIKi 3arpoXyrTb OCOOUCTIN 4M NyGnivHIn
6e3neui, Hag3BMYaNHUX CUTYaUil;

7) oCib, 3aTpuUMaHUX 3a MiJo3pPOo0 B YYMHEHHI NMpaBONoOpYLIEHb
(apMiHicTpaTMBHE 3aTPMMaHHS, 3aTPUMaHHS 3a JOPYYEHHSIM OpraHiB
NpaBoMopsidKy,  3aTpumaHHa  ocib  opraHamu  OOCyOoOBOroO
po3cnigyBaHHs, agMiHICTpaTUBHUIA apeLuT, AOMaLLHIA apeLT);

8) oCib, SKi BYMHMIIM  AAMIHICTPATUBHI  MPaBOMOPYLLEHHS,
NPOBaKEHHA Yy CnpaBax 3a SKUMU 34iACHIOE NOoNiLis;

9) 3apeecTpoBaHMX  KpUMiHANbHUX N aAMIHICTPaTUBHUX
KOpYMUinHUX npaBonopyLleHb, ocib, fKi iX yduHunu, i pesynbTaTis
po3rnsgy Lux npaBonopyLleHb Y cyaax;

10) iHo3emuiB Ta ocib 6e3 rpoMagsHCTBa, 3aTPUMaHUX Noniuieto
3a nopyLUeHHs npasun nepebyBaHHs B YKpaiHi;

11) BUKpageHUX HOMEPHUX peyven, LiHHOCTEN Ta iHWOro MaviHa,
SKi MaloTb XapaKTepHi O3Hakm Aana igeHtudikaudii, abo peuven,
MOB’A3aHMX 3 YYMHEHHSIM MNPaBOMOPYLIEHb, BIOMOBIAHO OO0 3asB
rpoMagsiH;

12) BUKkpageHux (yTpayeHux) [OOKYMEHTIB 33 3BEPHEHHSAM
rpoMagsiH;

13) 3HangeHnx, BWIYYEHUX NpegMeTiB i peyen, 3oKpema
3abopoHeHnx abo obmMexeHux B 0Oiry, a TaKkoX [JOKYMEHTIB 3
O3HaKkamu NigpodneHHs, sKi MatoTb IHAMBIAYanbHI (3aBOACHKI) HOMEPWY;

14) BUKpageHnx TpaHCNOPTHUX 3aCOBiB, AKi PO3LLYKYHOTb Y 3B’A3KY
3 0e3BiCHMM 3HMKHEHHAM 0cobu, BuSABNEHUX GesrocnogapHUx
TPaHCNOPTHMX 3acobiB, a TakoX BUKPAAEHWX, YTpaveHUX HOMEPHUX
3HaKiB;

15) BMaaHNx  OO3BINMbHUX OOKYMEHTIB y cdepi 6esnekn
JOPOXHBOrO pPyxy Ta [JO3BOMIB Ha pPyxX OKPEeMUX KaTeropin
TPaHCMOPTHUX 3acobiB;

16) 36poi, WO 3HaxoOAUTbCs y BOJIOAiHHI Ta KOPUCTYBaHHI
di3nyHMX | topnandHnx ocib, skuM HagaHo [03BiN Ha npuadaHHs,
30epiraHHs, HOCIHHSA, NepeBe3eHHs 36pof;

17) BUKpageHoi, BTpayeHoi, BWIyYeHoi, 3HanageHoi 36poi, a
TakoX JoOpOBINbHO 34aHoI 36poi, Ky 30epirany He3akoHHO;

18) 6asn paHux, WO opmyoTe nNig 4Yac 34INCHEHHSs
onepaTMBHO-PO3LLYKOBOT AiANbHOCTI BiANOBIAHO 40 3aKOoHY [3].

3rigHO 3 HOpMamu 3akoHodaBCTBa, HauioHanbHa noniuia moxe
CTBOptOBATM BriacHi 6a3n paHux, HeoOXxigHi ans 3abesnedeHHs
LWOAEHHOI AiNbHOCTI opraHiB (3aknagis, ycraHoB) noniuii y cdepi
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TpyooBux, PiHAHCOBMX,  YNpPaBIiHCbKMX  BIAHOCWMH,  BiAHOCWH
OOKYMEHTOoOo0iry, a TakoX MiKBiQOMYI iHOpMaUiAHO-aHaNITUYHI
CUCTEMW AN BUKOHAHHS NOKNaJeHnX Ha Hei MOBHOBAaXEHb.

OpHak HecaHKUiOHOBaHe BMKOPUCTaHHS MepCoHanbHUX OaHWX
npo ocoby 4M onpaloBaHHA iHOopMaLii 3 NOpPYLUEHHSAM BUMOT
3aKOHY MOXYTb MNPU3BECTM [0 Cepwro3HMX HacnigkiB. OCHOBHOWO
npobnemoto B AisinbHOCTI HauioHanbHOT noniuil € nopyLweHHs BUMOr
3aKoHOA4aBCTBa y cdoepi 0OpobMEeHHs nepcoHanbHUX OaHUX Mpo
ocoby, a came wWoao 3abe3neyeHHa KOHMIOEHUINHOCTI 3axofis
npaBoBoi 6e3nekn nig 4yac obpobOku gaHmx npo ocoby. Y pasi
3rnoBXuMBaHb 3 HGOKY MPaBOOXOPOHLIB TEXHOMOMYHMMU pecypcamu,
sKi 30upaloTb gaHi Nnpo ocoly, 30Kkpema Mnpo pacoBe abo eTHivHe
NOXOMXKEHHA, MONITUYHI, PenirinHi 4YM CBITOrMSAHI NepeKoHaHHS,
UYIEHCTBO B MNOMITUYHMX NApTIAX i NPOdECINHNX Chinkax, 3acyaXeHHs
00 KPUMIHANbHOrO MOKapaHHs, a TakoX [AaHuX, L0 CTOCYHTbCH
3[0pOB’Al, CTaTeBOro Xutts, 6ioMeTpuUyHNX abo reHeTUYHUX OaHuX,
ocoba cTae noTepnifiold Big HE3aKOHHOro HeCcaHKLiOHOBaHOIo
0b6pobneHHsa NepcoHanbHUX AaHUX.

3-NoMiXk OCHOBHMX MOpYLUEeHb Y Ui cdepi B CUCTEMI
HauioHanbHOT noniuii cnig BUOKpeMUTH Taki:

— HU3bKWIA piBEHb 3HaHb CNiBPOBITHUKIB MOMiLii 3 NMUTaHb 3axXMUCTy
nepcoHanbHNX AaHWX;

— HechOpMOBaHICTb MPO30pOI CUCTEMU ynpaBfiHHA Yy cdepi
3aXMCTy NepcoHanbHUX JaHUX Npo 0cody;

—nepedaHHa MNepcoHanbHUX AaHux npo ocoby 4yepes
He3axULLeHi KaHanu 3B's3Ky;

— OOCTyNn A0 NepcoHanbHUX AaHux npo ocoby 6e3 BianoBigHUX
Ha Lie MOBHOBaX€eHb, 3aKOHHOI NiACTaBn  0BrpyHTOBaHOI METH;

— BiACYTHICTb 0CiD, BignoBiganbHWMX 3a 3axXMCT MepCOHanbHUX
OaHnx npo ocoby;

— HEpO3pOBMEHICTb CUCTEMU HanexHol iHdopMauinHoi 6esneku
nepcoHanbHUX JaHuX, 3aTBEepOKEHOI BONOAIMNbLEM i pO3NOPSOaHNUKOM
TaKMxX AaHux, Opak BHYTPILLHBOBIAOMYOI HOPMaTMBHO-NPaBOBOI 6a3y;

— 00poOka nepcoHanbHMX OaHuX i3 METO, WO He Bignosigae
chopmynboBaHin crnoyaTky;

— HEHamnaro[KeHiCTb  HanexHoro obniky 3ibpaHoi abo
nepernsHyToi iHdopMauii, MeTM 1 nigcraB Takux 30upaHHs Ta
nepernagy (8K BigoMYol, Tak K iHpOpMaUiNHUX pecypciB iHLLMX
OpraHiB gepxaBHOi Braau).

300



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

Y 3akoHi Ykpainn «[1po 3axucT nepcoHanbHUX AaHUX» 3a3HadeHo,
LLIO niacTaBoto Ansa o6pobkM NepcoHanbHUX AaHUX €:

1) saroga cyG’ekta nepcoHanbHUX JaHux Ha oOpobky 1ioro
NnepcoHarnbHUX AaHKX;

2) po3Bin  Ha 06pobKy nepcoHanbHUX [OaHuX, HagaHun
BOMOAINbLIO MEPCOHArNbHNX OaHWX Bi4NOBIOHO 4O 3aKOHY BUKITHOYHO
ONs 30iNCHEHHS NOro NOBHOBAXEHD;

3) yKnagieHHs Ta BUKOHaHHS NpaBOYvMHY, CTOPOHOIO SKOro € Cy6’ekT
nepcoHanbHUX AaHuxX abo SKWOo MOro yKrnaaeHo Ha Kopuctb cyb’ekTta
nepcoHanbHUX OaHuxX Y4 AN 34IMCHEHHSA 3axodiB, fKi nepeayoTb
YKITaJ,EHHIO NPaBOYMHY Ha BUMOTY Cy0’eKTa NepcoHanbHNX AaHKX;

4) 3aXUCT XUTTEBO BaXIMBUX iHTEPECIB CYD’eKTa MepCOoHarnbHNX
OaHuX;

5) HeOOXigHICTb  3axMCTy 3aKOHHMX iHTEepeciB BOMOAINbLIB
nepcoHarnbHUX AaHuX, TPeTiX ocib, KpiM BuNagkiB, Komu cyb’ekT
NnepcoHanbHUX [aHUX BuUMarae npuUNUHUTKM  0BpobKy  1oro
nepcoHanbHUX AaHuMX | NoTpebu 3axucTy nepcoHanbHUX LaHUX
nepeBaXaloTb Takun iHTepec [2].

BucHoBKM. 3 ornsgy Ha 3asHaveHe, [AOUINbHO OKpPecnutu
HeJonikn Ta nporanMHM B YMHHOMY 3aKOHOOAaBCTBI Yy cdpepi
nepcoHarnbHMUX OaHuX, a came: HeCOPMOBAaHICTb aAMiHICTpaTMBHO-
NnpaBoBUX MexaHi3aMiB 3abes3nedyeHHsl MepcoHanbHUX AaHuX Mpo
ocoby; HM3bKMIA piBEHb CcUCTeMaTm3alii AepXaBHMX MexaHi3miB
3abe3neyveHHs 3axMUCTy MepcoHasrlbHUX [OaHux, WO He Bignosigae
3anMtaMm AuHaMiYHOI CUCTeMM 3axMCTY MepCoHanbHUX AaHuX,
3aBOaHHAM | (QYHKUiISM  CKNagoBUX  OepXKaBHOro  yrnpasniHHSA
3axucTy iHdopmadlii.

Ons nigBULLEHHsT PiBHA 3axUCTy NepcoHarnbHUX AaHux Mpo
ocoby B 6a3ax aaHux HauioHanbHoT noniuit HeobxigHo:

1) po3pobuTy YiTKy IHCTPYKLilO WOoao nopsiaky obpobneHHs Ta
HaKOMUYEHHS1 MNepCcoHanbHUMX AaHux npo ocoby B 6Hasax
nepcoHarnbHUX AaHuX;

2) BMOaTM NOCTaHOBY  WOAO 3axuMcTy Ta  36epexeHHs
iHdbopMmalLii, sika MiCTUTbL NepcoHarnbHi AaHi Npo 0coby, 3 0OMeXeHUM
OOCTYMNoM;

3) BMaaTh Hakas y cuctemi HauioHanbHOI noniuii npo BefeHHs
6a3 nepcoHanbHUX AaHUX NPaLiBHUKIB;

4) BA3HQUNTN BMOBHOBAXEHUA oOpraH 3 TMUTaHb 3axuUcCTy
nepcoHanbHUX [JaHuX | NPUTArHEHHA A0 BignoBiganbHOCTI 3a
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He3aKkoHHYy 00pOOKy 1 JOCTYN OO0 HMX 6e3 NMCbMOBOI 3roan 4i3nyHOI
4n PPUONYHOI ocobu;

5) po3pobuTL Kogeke YKpaiHu Mpo 3aXMCT NePCOHANbHUX JAaHUX.

BigkpuTicTe i npo3opicTe AianbHocTi HauioHanbHOT noniuii €
OOHVMM i3 MpiOpUTETIB €BpOIHTErpaLinHix nparHeHb YKpaiHw.
3abesneyeHHss KOHCTUTYLIMHWX npaB MOAMHKW, CYyChinbcTBa M
JepXaBu MOXMMBE nNulle 3aBAAKM BU3HAYEHUM  AepXXaBHUM
MexaHi3aMam 3axucTy nepCcoHanbHUX [aHuX. Taki MexaHiamu
3abe3nevyoTb iH(OpMaUiNHMA 3aXMUCT | CTaHOBMATbL CUCTEMY
a[MiHICTPaTMBHO-NPABOBOrO0 N TEXHIKO-TEXHOMOrYHOro 3axucTy B
JbisneHOCTI HauioHanbHOT noniuii Ykpaiuu, Wo Bignosigae Hamipam
po30ygoBM  OpPIEHTOBAHOrO Ha iHTEpPecUM COUiyMy Cy4yacHOro
iHdbopMaLuiHoro cycninbcTBa.
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Problems of Legal Protection of Personal Data
in the Activities of the National Police

In the article, the problem of the right protection of personal data
in the activities of the National Police was examined.
The development of legal legislation in the field of personal data
protection in the activities of the National Police at this stage requires
the provision of fundamental human rights and freedoms regarding
the processing of personal data for the implementation of effective
domestic and foreign human rights policies. The present time
remains a topical issue with regard to the protection of personal data,
especially in the activities of the National Police.

The ongoing reform of the National Police system now, more
than ever, focuses on the population and the media, in particular
video recording on the scene and the dissemination of information
collected by police officers. During the time of studying and collecting
information on the person at the scene, police officers record on
videos containing personal data, depicting individuals.

Analyzing the aforementioned there are a number of
shortcomings and imperfections in the current legislation in the
sphere of personal data, namely the significant uncertainty of
administrative and legal mechanisms for the provision of personal
data about a person, the dynamic changes in the structure of the
mechanism of protection of personal data, tasks and functions of the
components of the state management information security system,
which has determined the objective need to systematize the state
mechanisms for ensuring the protection of personal data.

Consequently, openness and transparency in the activities of the
National Police is one of the main priorities of Ukraine's European
integration aspirations. To ensure the constitutional rights of human
beings, society and the state is possible only through the use of
certain state mechanisms for the protection of personal data. This
mechanism provides information protection and develops a complex
of administrative-legal and technical-technological protection in the
activities of state bodies of Ukraine. The most important task is the
intention to build a people-centered, open to all and aimed at the
development of an information society.

Keywords: personal data; information technologies; information
processing.
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Cdpepu Ta Micua NOLWYKOBOI AiANbHOCTI
onepaTtMBHUX Nigpo3ainie

PoszensHymo npobnemHi numaHHs, rnoe’sasaHi 3 eusHavyeHHsIM cghep i Micub
rnowykoeoi disinibHocmi ornepamugHux nidpo30inie, y sAKUX eusensoms ¢hakmu U ocib,
wo cmaHoensame onepamusHuli iHmepec. Bu3sHadeHo maki cghepu nowykoeoi
OisnbHocmi  3a HanpsmoMm rnpomudii  3a2asibHOKPUMIHaNbHUM  3/104UHaM: ceped
HaceneHHd, WO Mewkae ma rfpayle Ha mepumopii  06cy208y8aHHs
(v mikpopalioHax); y Micusix KoHueHmpauii ocib, wo cmaHoensamb ornepamugHul
iHmepec (mowyk Ha 0b’ekmi), i 36ymy sukpadeH020 MaliHa; y KPUMIHO2eHHUX 2pyrnax
(ceped ocib, wo € uYnmeHamu 37104UHHUX YyepyriogaHb, HapKOMaHie, arnkozoriiKie,
He3aKOHHUX eMigpaHmis-iHo3emuig);, ceped 068UHy8ayYeHUX, SKUX pUMmMs2amsb
00 8i0nosidanbHOCMIi 3@ BYUHEHHST 3/104UHI8, aHano2idyHux Heposkpumum. Cghepu
rnowykoeoi  disnbHOCMi  3a HanpsMom npomudii nameHmHuM  (criyx6osum i
20cr00apcbKuM) 3/104UHaM 8CMaHOB/IeHO maki: 06°ckmu OOHiel 2any3i eKOHOMIKU
pi3HUX pieHig (owyk 3a eepmukarnsni);, ob’ekmu eany3i eKOHOMIKU OOHO20 PpigHS
(mowyk 3a eopu3oHmanm), 3acobu macoeoi iHgopmMmauii, mepexa IHmMepHem;
opzaHizauii pi3HUx ¢hopMm enacHocmi, noe’ssaHi i3 3asHadyeHumMu ob6’ekmamu OOHiel
2arny3i eKOHOMIKU 2ocrnodapCbKuMu  (8UpObHUYUMU) 38’A3Kamu, U ycmaHosu
iHaHCcoBO-KpedumHOi cucmemu, wo obcryeosyroms 3a3HadyeHi ob’ekmu; Micys
peanisauii  npPodyKuir; micusi HesneaarnbHo20 8U20MOBIIEHHS rpodyKuii;
Mmicysi nezanbHo20 8upobHuymea npodykuii (abo ii cknadosux), Oe Moxnusul
He3aKOHHUU 8urlycK npoOyKyii; wsaxu nepemiweHHs1 npolyKuii (K ycepeduHi KpaiHu,
mak i Yepe3 KOpOOHU); opeaHu enadu U yrnpaeniHHs, wo 30iliCHIMb KOHMPOIb 3a
disnbHicmio cyb’ekmig 2ocrodaprosaHHsI Ne8HOI 2ary3i eKOHOMIKU.

KntoyoBi cnoBa: onepaTtuBHi Nigpo3ainuy; nNoLykoBa AisnbHICTb; cdhepy NOLLYKY;
MicLis NOLLYKY; 0cOoBM Ta (haKTu, Lo CTaHOBMATb OrNepaTUBHUIA iHTepec.

MocraHoBKa npo6nemu. BigomocTi npo oci6 i daktn, wo
CTaAHOBMATb OMNEepaTUBHMIA  iHTepec, 3as3Bu4Yal € HagbaHHAM
oBMmexeHoro Korna ocib, siki 3aLikaBneHi B NpUXoBYBaHHiI L€l iHbopmaLlii
Ta, BiANOBiAHO, BOAOTLCS A0 Pi3HWX CnocobiB MackyBaHHA. HaykosLi,
Ak gocnimpkyBanu npobneMm posKpUTTS 3MOYMHIB, CTBEPDKYIOTb, WO
piBeHb MaTEeHTHOCTI Cy4aCHWX 3MOYMHIB OOCUTb BUCOKMM [1, C. 148].
Y MiXHapogHOMY 3BiTi kKpMMiHanbHo-NpaBoBoi cTparterii (Mopagn OOH
WoAo 3anobiraHHs | KOHTPONKO 3a 3roYMHaMK, MOB’A3aHUMKU 3
BMKOPUCTAHHSIM  KOMITIOTEPHMX CUCTEM) 3a3Ha4yeHo, LWo dakT
NaTEHTHOCTi 3MOYMHIB HE € MPUBOAOM Afsl HEYBaXKHOMO CTaBIIEHHS A0
HUX [2, c.11]. TpnxoBaHU xapakTep 3MOYMHHOI AisnbHOCTI, Gpak
oQiLiHMX MoBiAOMIEHb NPO PaKTN BUMHEHHSA 3MOYMHIB akTyani3yloTb

© Wanoeanos O. O., 2018
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noTpeby aKkTUBHOrO ofepXaHHS MEepPBUHHOI onepaTuMBHOI iHGopMaLlil.
PecopmyBaHHS MNpaBOOXOPOHHOI CUCTEMM, 3MEHLUEHHS KiNbKOCTI
onepaTMBHMX MpauiBHUKIB 3yMOBUNN NepeopieHTaLito MpaBOOXOPOHHOI
OisSnbHOCTI  —  BIAMOBY  Bi4  MacoBMX MNepeBipok  cyb’ekTiB
rocnofaptoBaHH4, NpoBeAEHHS OnepaTMBHO-NPOMINaKTUYHMX onepaLiin
3 BignpautoBaHHS OKpeMMX cchep EKOHOMIKM (Ha PiBHI MICT i perioHiB),
NpoinakTMiyHMX  BignpaLoBaHb  KPUMIHOFEHHUX OB’eKTiB  TOLUO.
[HTeHcudikaLia NoLyKoBOI AiSNbHOCTI Mae nepeabdadaT 30iNCHEHHs Ti
B 3asfganerigb BM3HAYeHUX cdepax, «nepekpuBaTu» KPUMIHOTEHHI
ob’ekTn um Micus AisnbHOCTI 0ocib, fKi CTaHOBNATL OnepaTuBHUN
iHTepec. 3 ormagy Ha 3asHayeHe, akTyalbHUM € HayKoBe
OOI'pYHTYBaHHA BW3HAYEHHs1 Ta 3MICTOBOIO HaMOBHEHHS TakKoro
eneMeHTy NMOLYKOBOI AiSNbHOCTI onepaTMBHUX Nigpo3ainis, Sk micud
Ta cdrepu NOLLIYKY.

AHani3 octaHHiX pocnigkeHb i ny6nikauin. [docnigHuku
BMBYaANM OKPEeMi CKNafoBi SIK BCTAHOBMEHHS O3HaK 3MOYMHY, NOro
0o6CTaBWH, Tak W onepaTUBHOIO nowyky, 3okpema: B. O. Jlegawes
BUSIBMIEHHS 3MOYMHIB TNyMayuTb K BUSIBNEHHHA O3HAK 3MO4YMHYy 3a
pe3ynbTataMmy ni3HaBanbHOI AiANbHOCTI OpraHiB AisHaHHA (To6TO
onepaTtMBHUX MpauUiBHMKIB) i [4OCYQOBOro Crnigctea, 3AificHIOBaHe
KpUMiHanNiCTUMHUMKM MeTodamMu Ta 3adpikcoBaHe OOKYMeHTanbHo [3,
c.20]; B.B.Jlucenko Ta O.C. 3agopoxHuin BBaXalTb, LLIO
BUSBMIEHHA Ta pPO3KPUTTS 3MOYMHIB  MOBMHHO MaTtu  BignosigHe
KpUMiHanictnyHe 3abesneyveHHs (TexHiko-KpUMiHanicTU4HMMK
3acobamu, TaKTUYHUMU NPUNOMaMK, METOAMYHUMW pekoMeHaaLlisiMK),
TOOGTO BUSIBMEHHS 3MOYMHIB  Hanexutb 00 cdepu iHTepeciB
KpumiHanictukm [4, c. 212]; O.l. CyneiimaHOB 3a3Ha4vae, WO MOLUYK
KPMMIHaNICTUYHO 3HAYyLUX mKepen nependayae KOMMEKe crigumx
Oih Ta onepaTMBHO-PO3LLYKOBUX 3axofiB [5, c. 25]; I. ®. l'epacnmoB
BUSIBIIEHHA  3MOYMHIB  TPaKTye SK MNeBHY MOiHOPMOBaHICTb
NPaBOOXOPOHHNX OpraHiB MpPO BYMHEHHS MPOTUMPABHOrO AisHHA [6,
C. 25], He PO3MEXOBYIOUM CRIQYMX Ta OnepaTMBHUX MpauiBHUKIB. TO6TO
0COBMMBOCTI MOLLYKOBOI AiANbHOCTI HAYKOBLI aHarnidyBanu B KOHTEKCTI
BUSIBMIEHHS O3HAK Pi3HMX, MEPEeBaXHO NaTEHTHUX, 3MO4YMHIB, OOHaK
NUTaHHA cdep i MiCLLb NOLLUYKY B IXHIX NpaLsX He BUCBITNEHO.

MeTa uiei cTaTtTi — BM3HA4YMTU Ta HAYKOBO OOIpyHTYyBaTH
Knacucikaudito cgep i Micub NOWYKY $SK eneMeHTYy MnoLlyKoBOT
OiSANbHOCTI onepaTUBHMX Migpo34iniB, Npouecy BUSABIEHHSA OCIO i
hakTiB, WO CTAHOBNATL ONepaTUBHUI iHTEpeC.

Buknaa ocHoBHoro marepiany. HaykoBui 3asHavaloTb, WO
NoWyK (PakTUYHUX [aHWX MOXHA 34iNCHI0OBaTWM B Takux dopmax:
opraHisaLisi NoLLyKy NepBUHHOI iHGbopMaLlil PO 03HaKM LLe He BiaoMOi
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NPOTUNPABHOI JiSANbHOCTI; OpraHisaLlia noLuyKy 4oAaTKOBOI iHdopmaLii
Npo O3HaKM BXe BiJOMUX 3rO4MHIB; 36upaHHa iHpopmaLlii, HeobxiaHoT
Ona BUKOHaHHA 3aBaaHb OP[, sike 3abe3nedvye aHanmiTMHMHWIA MOLUYK
(«aHaniTnyHy posBigky») [7, c.467]. Tllepwa dopma — ue
onepaTMBHMIA MOLWIYK Yy «4YUCTOMY» BUMMSQI, WO 3aCTOCOBYOTb
onepaTMBHI NIAPO34INKW, 3aBOaHHAM SKUX € BUSIBIIEHHS NaTEHTHUX
3rounHiB. Ha npakTuui ue 3novmHn y cdepi eKOHOMiKK Ta cnyx6oBoi
OiANbHOCTI (Y SIKMX HEeMae NoTepninioro — 3asiBHWKA), 3MOYUHW, LLO
noe’sisaHi 3 ob6irom 3abopoHeHux npeameTiB (36pos, HAPKOTUYHI
PEYOBMHU TOLLO), 3aranbHOKPUMIHANbHI 3M0YUHU (YYMHEHI rpynamu,
30Kpema 1 opraHisoBaHUMMU, SKi 3ansKyloTb NOTEPNiNNX, TOMY BOHU He
nogatTb 3asBM MPO BYMHEHI MPaBOMOpPYLUEHHS), LWaxpancTBa TOLLO.
[pyra copma — ue cuTyauid, KOnM (pakT YYUMHEHHS 3MOYMHY BXe
BIJOMWIA, ane Le He O3Hayae, WO TakMM 37I04MHOM He MoXe 6yTu
3M04MH Yy cdepi eKOHOMikW (Hanpuknag, YyHacnigok ikTMBHOMO
BaHKpyTCTBa nianpuemMcTaa-3abygoBHUKa IHBECTOPU BTPATUNN KOLUTK
Ta 3BEpHynuCs i3 3asiBO0 [0 NPaBOOXOPOHHWUX opraHiB). CTOCOBHO
TpeTboi dopmu nowyky B. . CanbHukoB [8, c. 468] BBaxae, Lo, Ha
BIOMIHY Bif onepaTUBHOrO MOLUYKY, npouec AoOyBaHHSA KpUMiHaNbHOT
iHpopMaLii  aHaniTM4HMMKM ~ MeTodamMu  (aHamiTUYHWMIA - MOLUYK)
«BigYyXeHWU» Bif NEPBUHHUX DKepes, TOMY MOro MOXHa po3rnisgartu
SIK BTOPMHHUA LWOA0 iHWKX opM noLuykoBoi poboTtu. BogHovac 3a
NEBHMM MOKA3HMKOM CMUCTEMATMU30BaHi BigOMOCTI, OdopMmeHi Yy
BigNOBIgHIN chopmi (3BiTW, OOBiAkM, nybnikauii Too), MOXYyTb ByTK
nigctaBamm ana nodatky OP[, T106TO BMXigHMMKM [aHUMWK, WO
BUNEpeXalTb ONepaTUBHUIN NOLUYK, OPIEHTYIOUN NOr0 HA KOHKPETHUX
ocib i nmopii, nos’a3aHi 3i ccheporo Ta IHPPaACTPYKTYpPOIO couianbHO
aHoManbHOro cepefosuia. Ha npakTuui onepaTtMBHU  MOLUYK
NOEOHYIOTb 3  aHaniTUYHMM: NEepPBUHHI  daHi, 3idpani nig 4ac
OoMnepaTMBHOIO MOLIYKY, CUCTEMAaTWU3yoTb, [AOMOBHIOWTbE HasBHUMU
onepaTMBHMMN MaTepianamu, NOPIBHIOKTb, y3ararnbHIOWTb, iX MOXYTb
noTiM peanisyBaTu, Hanpuknag, nig 4ac niaroToBkW i NpoBeAEeHHSA
OnepaTUBHO-PO3LLYKOBMX Ta IHLIMX 3axOofiB 3 METOK BUSIBMEHHS Ta
BMBYEHHS OCib, iX 06’eaHaHb, peanbHO abo NOTeHUINHO Hebe3neyHnx
ONS CycninbCTBa, a TakoX NoAarnbLUOro MNPUNMHEHHS X KpUMIHanbHOI
aKTMBHOCTI. [NowyKkoBy pobOTY 3AIMCHIOTL Y MEBHOMY CEpenoBuLLj,
AKEe UiNIKOM He MOXHa BW3HAYUTU $SK KpUMiHOreHHe. 3a3HadeHe
3acBifguyye ABi B3aEMOMOB'A3aHi TeHAeHLUii: 1) Ha BignpaLUloBaHHSA BCiX
MiCLb, Y SIKUX MOXXHA BUSIBUTM O3HAKWN 3M04YMHY, HE BUCTa4nNTb PECYPCY
(cyB’exTiB MOLLYKY Ta X Yacy); 2) SKLIO He BianpauboBYBaTH 3a3HaYeHi
MicUusi, TO 3MoYvMH He Oyae BuABNEHO. ToMy nocTae HeobXxiaHICTb
BCT@HOBMEHHSA MNEBHUX KPWUTEPIiB, Ha NIACTaBi AKMX oOnepaTUBHUNA

306



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

npauiBHUK MaTMMe 3MOrY YiTKO BM3HAYaTh MiCLS, Y SSKUX KPUMIHOTE€HHI
npoLecun NoBcsiKYac NOBTOPHOOTLCS.

Y HaykoBiN niTepaTypi HasBHi pi3Hi nigxoguM [0 Knacudikauii
ccep i wmicub nowyky. Hanpuknag, €. A. AROEMCbKUIA, SIKUR
aocrnigpkyBaB 0cobnuBOCTI NpoTuaii rpanbHOMY GisHecy, No3nuUioHye
Micus mowyky Sk o6’ekTn 36upaHHs iHdopMaLii (MM He noainsemo
Takuni nigxia, OCKinNbku O6’€KT MOLUYKY BiANOBIOAE HA MUTaAHHA «LULO
WwykatTn?», a cdepa MNOWyKy — «ae LWykatnu?») i knacudikye ix
3anexHo BiO xapakTepy W OCHOBHOro HanpsiMy AisinbHOCTI Ha ABi
roynu: [o nepwoi Hanexatb o06’ektn, wWwo 6e3nocepeHbo
CTOCYITbCS rpanbHOro 6isHecy (MigninbHi 3anu rpanbHUX aBTomarTiB,
MyHKTWM TOTanisaTtopiB, Kacu OYyKMEKEPCbKMX KOHTOpP, iHLWIi rpanbHi
OyavHKM | knybu; iHTEepHeT-NMpoBangepu N CUCTEMU PO3PaAXYHKIB
€NeKTPOHHNMU rpoLlMMa, SKi BUKOPUCTOBYIOTb Y CXemMax opradisadil
asapTHuMX irop); [0 Apyroi rpynu Hanexatb 06’ekTn, WO
BGesnocepeHbO He CTOCYKOTbCA rpanbHoro 6Gi3Hecy, opHak
onocepenkoBaHO BMNMBalOTb Ha MiCLE3HaXOOKEHHSI 1oro oO’ekTiB
(NMpaBOOXOPOHHI opraHu, PiHAaHCOBO-KPEAUTHI YCTaHOBW, XXWUTMOBO-
eKkcnnyartauinHi opraHisadii Towo) [9, c. 83].

Ha Hawy gymky, 3a neplmMm KpuTepieM BUOKpeMNeHHs cdep
MOLUYKOBOI pOBOTU 3MOYMHM, MOLLYK O3HAK SIKMX Crig 34iMCHIOBaTH,
BigHOCATb [0 MEBHOro BMAY Ha nigctasi kKnacudikauii posginis i
ctaten KK YkpaiHn. KpumiHanbHO-NpaBoOBi 03HaKN € BUXIAHUMUK ANs
onepaTMBHOIO MOLUYKY, OCKiNbku 6e3 kBanidikauii Al ocobu 3a
koHkpeTHoto cTtatTeto KK YkpaiHu Hemae i nogii 3nouvHy, a oTxe,
Hemae niactaeB 3gincHioBatn OPL. Pos3ginn HagalTb MOXMIMBICTb
BMOKPEMUTU Chepn MOLLYKY, OCKIfIbKW B HUX CKOMMOHOBAHO CTaTTi,
00’EKTOM 3TOMMHHOrO MOCAraHHSA SKUX € NEeBHi CyCnifibHi BiGHOCKMHM
OKpemoi cepun XUTTERIANbHOCTI (Hanpuknag, 3M04YuMHU Yy cdepi
rocrnogapcbKol AiAfIbHOCTI; 3M0YMHM NPOTU BRACHOCTI; 3MI0YUHU Y
ccepi 06iry HapKOTUYHMX 3acobiB, MNCUMXOTPOMHUX PEYOBUH, iX
aHanoris abo npekypcopiB; 3nouMHM Yy cdepi BUKOPUCTaHHS
€eKTPOHHO-004NCNIOBalNbHUX  MaLUUH  (KOMM'IOTEPIB), CUCTEM i
KOMM'IOTEPHUX MeEpEeX, Mepex enekTpo3B'aA3Ky; 3roumHu y cdepi
cny60Bol AiaNbHOCTI Ta NpodecinHOi AianbHOCTI, MNOB’A3aHOoi 3
HagaHHsaM nyoniyHMx nocnyr, Towo). BogHouyac KoXeH po3gin
MICTUTb CTaTTi, WO BU3HA4alOTb SK 3M0YMH (OD’EKTMBHY CTOPOHY)
neBHi Ail, SKi MOXHa BUYMHUTK TiflbKW B KOHKPETHin cdepi
KUTTEOIANBHOCTI. AHani3 cKnagiB 3MOYMHIB, WO Hanexatb [Jo
po3giny KK YkpaiHm «3noumHu y cdpepi rocnogapcbkoi AianbHOCTI»,
Jae 3Mory cuctematmsyBatu ix 3a 6inbll npegmMeTHUMU cdepamum
(aki  BMOKpeMmMKWTb Ha  NigCTaBi  «BNACHOrO»  NPaBOBOrO
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perynioBaHHsi, Cyb’ekTiB KOHTPOMIO TOLLO), Y SKUX MOXe Binbysatuca
3MI0MMHHE 3a3iXxaHHs, a came 3MoYnHU Yy cdepax: iHTenekTyanbHol
BNACHOCTI; (PYHKUIOHYBAHHA CMOXMBYOIO PUHKY; PUHKY LIIHHMX
nanepis; y GlomkeTHIN cdepi; 0biry nnaTikHMX KapTok; neranisauii
00X0[fiB, OOepXXaHUX 3MOYMHHUM LWSIXOM; obiry meTtanobpyxTy; aii
3aKOHOAABCTBA MPO  HEMMATOCMPOMOXHICTb;  npvBaTtu3auii; obiry
nigakumsHMx ToBapis Towo. MigcTaBoto ANd LIbOro BUOKPEMITIEHHS € Te,
WO neBHy cchepy rocnoaaptoBaHHSA pernameHTyoTb 3HayHa KinbKiCTb
3aKOHIB i MiA3aKOHHUX HOPMATUBHUX aKTiB, a MOPYLUEHHS BUMOr
3a3HayvYeHnx HopMaTMBHUX akTiB kBanigikye KK YkpaiHu sik 3noumH.
Cneumndika nowykoBoi poboTK 3a YMOBM BUOKPEMIIEHHSA cdep
32 TakuM KpuUTEpieM nondrae B TOMY, LLO HOPMATMBHI akTu (siKi
pernameHTyioTb MeBHY cdepy XUTTEQISNbHOCTI) BUKOPUCTOBYHOTb
nuuwe B UM By3bKin cepi Ta Mamke He CTOCYKOTbCS iHLIMX,
Hanpuknag: sKWo OAHi aKkTU perynoTb obir nigakumMsHMX ToBapiB i
MOPYLUEHHA X BWMOr € 3MOYMHOM, TO HOPMATWUBHI aKTu, Lo
perynioTb  iHWY rany3b, He MalTb >XOAHOro BMANUBY Ha
kBanicpikauito ain ocib. KoHTpontowodi gepXaBHi opraHu CTBOpPEHI
cneuianbHO AN perynioBaHHA BIOHOCWH y MEBHIN cdepi, yHacnigok
Lboro ocodu, Wwo MakTb iHhopMmauilo Npo 3no4nH (i Ti, WO roTyroTb
abo BUMHIOKOTL 3I104MH), Mavke BCi MPaLoTb Y LMX opraHax, To6To
KEepyrTbCs Yy CBOIN OiSNbHOCTI OKPEMUMW HOPMaTUBHUMW akTamu
(WO perynioTb  CyCMiNbHIi - BiAHOCMHM B KOHKPETHIN  cdepi).
3a3HadeHi 0COBNUBOCTI € 3HAYYyLLMMU B KOHTEKCTi efeKTUBHOCTI
MOLIYKY, OCKIfIbKW CYO'€KTUBHUMM  YMHHMKaAMW, SKi  CIPUSAOTb
YTiNeHHI0 06’EKTMBHO HasiBHOT MOXIUBOCTI BUSIBIIEHHS OonepaTuBHOI
iHcbopmaLii B AiNCHICTb, €: 3HAHHA Cy6’€éKTOM Ni3HaHHA (NOLLYKOBOT
po6oTn) 3aranbHUX 3aKOHOMIPHOCTEN BUHWKHEHHS iHdopMaLii npo
3M104MUH; 3HaHHA LWOAO CUTYyaUilHUX OCOBNMBOCTEN MexaHi3my
BMHMKHEHHST iHGhopMaLii Npo 3M04MHW; 3HAHHA NpUIAOMIB | 3acobis
BigbOpy  OpieHTyBanbHUX  iHpOpMAUiiHUX  curHamiB,  YMiHHS
3actocyBatM Ui npuAoMM Ta 3acobu; HasIBHICTb  MOXMMUBOCTI
CMCTEMAaTUYHOI AiSNbHOCTI 3 BUSIBNIEHHSA O3HAK 3MOYUHIB (MOXMMUBOCTI
3acTocyBaTtu Ui npuriomMu N 3acobu) — TOBTO BUOKpPEMNEHHs cdep
3yMOBIOE HEOBXiAHICTL cnevianisauil cy6’ekTiB NoLWyKOBOI po6oTH.
Cdbepa nowlyKoBOI AiSNbHOCTI 3anexuTb TakoX Big crnocobis
YUYMHEHHS 3Mn0o4YMHiB. Hanpuknag, onepaTWUBHO 3Hadywla noBefiHka
nig 4ac opraHisauii He3akoHHOro ob6iry neBHMX MNpeaMeTiB
(nigakumsHmMx ToBapiB, danbcudikoBaHUX MNiKapCbkux 3acobis,
KOHTpadakTHOI nNpoayKuii Towo) obyMOBIOE BUOKPEMMEHHS MiCLb
MOLLYKY 3anexHo Big eTaniB He3akoHHOro obiry: Micus BMpoGHMUTBA
(neranbHOro, HeneranbHOro B MNiAMNINBHUX  YMOBax);,  LUNAXU
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TpaHcnopTyBaHHSA; Micusa 36epiraHHs; micusa peanisadii (€ OCHOBHOWO
cepoto, OCKINbKUM Ha UbOMY eTani ocobu [ocsaralTb 3MOYMHHOT
METU — OTPUMYIOTb NPUBYTOK Big HE3AKOHHOI iSiNIbHOCTI).

Buokpemniooun Micua noLwyKy iHLWOI KaTeropii 3nouvuHiB, cnig
ypaxoByBaTtu cneuundiky 3asHavyeHuX 3N0YNHHUX NOCAraHb, OCKiNbKM
He 3aBXOW MOXe WTUCA MNpO OnepaTVMBHWMA MOLIYK Ha MEeBHOMY
disn4Homy 06’ekTi — y neBHOMY Micui. Tak, HepesdynbTaTuBHUM Byae
«BignpaLoBaHHA» XUTNOBOro MacvBy 3 METOK BCTAHOBMEHHS OCib,
WO 34iMCHIOITL HeuinboBe BUTpadaHHs OroaKeTHUX KowTis. [Ang
cepn onepaTtMBHOrO MOLUYKY O3HaK OHOMKETHUX  3MOYUHIB
BaXNMMBMM € Mopsaok hopMyBaHHA Ta (OyHKUIOHYBaHHS GroakeTiB
Pi3HMX pIBHIB OMOIKETHOI cucteMu YKpaiHu: MowyKk Ha o00’ekTax
OfHiel OoMKEeTHOI cdepu Ha pPi3HUX PIBHAX OHOMKETHOI cucTemm
(Nowyk 3a BepTMKanm), MOWYK Ha OMKEeTHUX 00’eKTax OgHOro
piBHA BlOOXKETHOT cucTtemMn (NOWYK 3a TOPU3OHTAarnmM), MOWYK B
opraHisauisix 6yab-akMx ¢opM BNaCHOCTI, NOB’A3aHMX 3 yCTaHOBaMMU
6rompkeTHOT cdepy rocnogapcbkummn  (BUPOBHUYMMUK)  3B’A3KaMMU.
Tomy cnig 3BaxaTn came Ha cdepu noLykoBoi poboTn, a He Micus
nowyky. 3asHadyeHe TBEpPAXEHHSI CTOCYETbCH N MOLIYKOBOI poboTu,
KONMKN O3HaKW 3S5I0MUHIB HE MOXHa BUSIBUTWM B O4HOMY MiCLii, OCKiSIbKM
3M0YMHHA  fiFnbHICT  Mae BWUMIAL — «fadHulora», TOMYy, He
BiAMpauloBaBWIM OAHY JaHKy, HEMOXNMBO BW3HAYUTU O3HAKK
3MNOYMHHOI AiSNbHOCTI Ha iHWOMY eTani BUMHEHHS 3N0oYnHY. [1o Takux
3M0YUHIB  HanexuTb, 30Kpema, LWaxpanucTBo 3 (iHaHCOBUMMU
pecypcamu, (piKTUBHE NiANPUEMHMLTBO.

Lloao BM3Ha4yeHHA Micub MOLUYKY HaWMnoLMpeHiwnMu € aBa
nigxoan. [llepwwuin — 3aranbHWKA, N4 Yac 3acCTOCYBaHHA SIKOMO
HeoOXiAHO Hacamnepen BU3HAYUTU KOMO OO’EKTIB, LLO CTAHOBMSTb
iHTepec 3 ornsay Ha MOXMAMBOCTI BYMHEHHS 3M0YMHIB;, ApYrun —
creuianbHUn, gkMn nepenbavae MOWyK y TakMX MicUsX, A€ MOXHa
oTpuMaTK iHopMaLilo Npo 3MoYnHKU He ogHoro Buay. CTaHOBNATb
onepaTtMBHUIN iHTepec cdepn MOLUYKY, Yy SKUX «NEePeTUHaETbCA»
Kinbka pisHUX oyHKUin. Hanpuknag, HOTapianbHi KOHTOPU € cdepoto
MOLLUYKY B KOHTEKCTI MOXITMBOI y4acTi HOTapiyca B YYMHEHHI 3NOYMHY.
3 iHworo Boky, Big HOTapiyca MOXHa OTpuMaTtu iHdopmauilo npo
O3HaKM 3M0YMHIB, Mif Yac SKUX BMKOPUCTOBYBAsNM MEBHi (PYHKLUiT
HoTapiyca, npoTe BiH ©Oe3nocepefHbO He OpaB y4acTi B YYMHEHHI
3M104NHY (BCTAHOBUTU MiCLie BUMHEHHS HOTapianbHOI Ail HecknagHo,
OCKiflbKM B MOCBigYyBanbHOMY Hanuci Ta peecTpi Ans peectpaudii
HOTapianbHUX AiM 3anuCyoTb MicLle BUMHEHHSI HOTapianbHOI Aii).

Takox cneuudiyHOl  cdepold  MOWYKY €  eneKkTpoHHe
cepefjoBulle Ta  Micus  gocTyny OO HbOrO,  OCKiNbKu
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€NeKTPOoHHEe cepeoBuLLe, Y AKOMY 3AINCHIOTb MOLYK (haKTUYHUX
OaHnX, YTBOPHOETLCA CYKYMHICTIO HOCIIB iHpopMmalii, nporpamHo-
TEXHIYHMX 3acobiB aBTOMATM30BAHOrO OMnpaLtoBaHHs iHpopmauii Ta
TENeKoOMyHikauiiHuMn  Mepexxamm  (MaTepianbHUMK  HOCISIMU
iHbopmaLlii, enekTpuYyHUMKM MNoNsaAMKM Ta curHanamm, 3acodbamm ix
onpautoBaHHsl, kaHanamu 3B’a3ky Touwo) [10]. Kpim uboro, micue
6e3nocepeHbLOro BUMHEHHS NpoTUNpPaBHOro LisIHHSA 3
BVKOPUCTaAHHAM KOMIMIOTEPHUX TEXHOMOriN (nepenycim Mepexesux),
TOGTO Micue, Oe BuKOHyBanu Aii 0B’€KTMBHOI CTOPOHM cKnagy
KPMMiHaNbLHOrO MpaBOMOPYLUEHHS, | Miclue HacTaHHA LWKiANUBUX
Hacnigkis (micue, oe HacTaBaB pe3ynbTaT MPOTUMNPABHOIO AisIHHS)
He 36iratoTbea [11, c. 143]. Tomy, W06 BCTAaHOBUTK cepy MOLLIYKY,
HeoOXiAHO MpoaHanisyBaTu LWNSAXM BU3HAYEHHS] Micub, A€ MOXe
OyTM BuUMHEHO 3nounH. [ocnigHuk 0. B. MaBpuniH Buokpemroe
JeKinbka  MiCUb  YYMHEHHS  3MOouYMHIB, a  came: micue
6e3nocepegHbLOro  OnpauloBaHHA Ta  MOCTiMHOro  36epiraHHs
iHdbopMmauii, Wwo cTana npeaMeToM 3M0YMHHOIO  MOCHAraHHs;
Micue 6e3nocepeaHbOro BUKOPUCTAHHS KOMIMIOTEPHUX TEXHOMOrIN,
WO 3HaxXo4MTbCHA B iHLWIOMY BigganeHoMy Micui; Micue 36epiraHHA
iHpopmaUii Ha MalKWHHUX HOCiAX, Aka byna ogep)kaHa BHacCHigoK
YYMHEHHS  KOMM'IOTEPHUX  KPUMIHaNbHUX MpPaBOMOPYLEHb, L0
3HAaXOAATbCA B iHWMX  Micusax; Mmicue  6esnocepenHboro
BVKOPUCTAHHA pe3ynbTaTiB  KOMM'OTEPHUX 3rounHiB [12, c. 29].
Takox enekTpoHHe cepeoBuLLEe NO3ULIOHYETHCH AK MicLe NOLLYKY 3
nosuuin oTpMMaHHA [ocTyny [0 iHdopmauii, sika CTaHOBUTb
onepaTMBHUIM iHTepec, a came: KOMM'ioTepHi 6asn AaHux, y SKnx
MiCTATbCA  BaHKum [aHuX [OepXaBHUX oOpraHiB  (30kpema, 3
[epxpeecTpy MOXHa oTpumMaTth Taky iHopmauito: BigOMOCTI Woao
pevyoBMX MpaB Ha HepyxomMe ManHO, NMpaB BMACHOCTI Ha HepyxoMme
MaWnHo, inoTek, 3abOpOH BiOYY)KEHHSA OO’EKTIB HEPYXOMOro MaWnHa;
OOTs)KeHb pPYXOMOro MarHa npo MOAAaTKOBI 3acTaBu); TEXHiudHi
cuctemn 6e3roTiBKOBMX pO3paxyHKiB; Mepexa |[HTepHeT ToLo.
BinokpemneHo ccepoio  nowlykoBol pobotn € cdepa
OepXaBHOroO KOHTPOM, $Ky OpPMyE KOMO B3aEMOMNOB’A3aHMX
CyB’eKTiB KOHTPONIO, OKPeEMi 3 SKMX € 3aranbHUMu cyb’ektamm
KOHTponto (opraHu, WO pPeecTpyoTb Cyb’ekTiB  rocrnogapcbkoi
OisnbHOCTI, 6epyyn ix Ha 06Nk ANg 34iNCHEHHS Pi3HUX BigpaxyBaHb i
BMNaT BIigNOBIAHO OO BMMOr 3aKOHOAABCTBA, a CaMe: OpraHu
CTaTUCTUKKN, NOAATKOBI OpraHuW, )OHA CouianbHOro CTpaxyBaHHS,
¢oHA, 3aMHATOCTI TOLWLO), a YacTuHa — cyB’ekTamu KOHTPOMo Ans
NeBHUX cdep EKOHOMIKM (opraHu, WO BMAAKTb nileHsii Ha
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30INCHEHHS] OKpPeMUX BUAIB rOCNOAApCbKOl AiSNbHOCTI; OpraHu, sKi
KOHTPOSIOIOTb AiSNbHICTb NileH3iaTiB).

[o micub nowyky, Ha Hawy AYMKY, TakoX HanexaTb: 3acobu
MacoBol iHbopmauil, opraHizauii pisHMX dopM BRNACHOCTI, LWO
MoB’si3aHi i3 3a3HayeHUMM OO’eKTamMn OfHiei ranysi €eKOHOMiKM
rocnogapcbkumm (BUPOOHUYMMK) 3B’A3KaMK; YCTaHOBU (DiHAHCOBO-
KpeAUTHOI CUCTEMU, LLIO 0BCNYroByloTh Lii 06’EKTU.

MowykoBa poboTa 3a HanpaAMOM 3araribHOKPUMIHANbHUX
3MOYMHIB  (3NOYMHIB-iHUMAEHTIB) nepegbayae oOTpuUMaHHA Ta
nepesipKy NepBUMHHOI iHdopMaLii Npo ocib i akTu, Wo CTaHOBMATbL
onepaTtMBHUIN iHTEpec, Mno3a 3B’A3KOM i3 KOHKPETHOK ocobot 3
noganblUM BUOKPEMIEHHAM OCTaHHIX i3 3aranbHOi macu. Taky
dopMy 3aCTOCOBYIOTb ANS PO3KPUTTS 1 3anobiraHHsa 3rnoynHam 3a
NPUHUMNOM  «Bi4 3M04YMHY [0 3nouvvHuda». BogHodac 3axoawn
3 BUSIBNEHHS OCI0 i (pakTiB, WO CTaHOBNATb OnNepaTuMBHUN iHTEpPEC,
CTaHOBNATb E€OUHUA MOLLUYKOBUA KOMMMEKC, WO OXOMNSE BCHO
TepuTopito, obcnyroByBaHy onepaTuBHMM nigposainom. Takun
KOMMMNEKC MOXHa YMOBHO po3rnsggatv $SK €OuHYy CUrHanbHy,
CTOPOXOBY CUCTEMY, LLIO [i€ HE3amnexXHO Bif, KOHKPETHOMO 3MOYMHY YK
ocobun, ogHaK CBOEYACHO Oae CurHam npo BUMHEHHS 3M04MHY abo
nosiBy 0OcCib, siki CTaHOBNSATb onepaTuBHWUA iHTepec. [o cdepun
MOLUYKY HanexaTtb: MiCLSA MOLWYKy cepef HaCeneHHs, WO MeLUKae i
npaute Ha TepuTopii 06cnyroByBaHHA (MOLLYK cepef HACeNeHHs B
MiKpOpanoHax); Micusa  KOHLUeHTpauii ocib, ski  CTaHOBMSATb
onepaTMBHUIA iHTepec (nowyk Ha o6’ekTi), i 30yTy BMKpageHoro
ManHa; Yy KPUMIHOreHHuxX rpynax (cepea ocCib, WO € 4neHammu
3MOYUHHUX  YrpynoBaHb, HapKOMaHiB, ankoronikis, He3aKOHHWUX
eMirpaHTiB-iHo3eMLiB); ceped 0OBMHYBAYEHUX, SKUX NPUTAraloTb OO0
Bi4NOBIAANbHOCTI 3@ BYMHEHHS 3IT0HMHIB, aHANOrYHUX HEPO3KPUTUM;
Micuss  3i  CKMagHOK  KPUMIHOFEHHOK  CuTyauieto,  3aknagu
PO3MOBCIOMKEHHST Ta BXMBAHHA HApPKOTMYHMX 3acobiB i CNMPTHUX
HanoiB, LLO BUKOPUCTOBYIOTb ANs1 MPOBEAEHHSA a3apTHUX irop; micusd
MeLLKaHHA ocCib, LWoao Aknx € iHpopmMalia Npo niaroTOBKY 3MOYUHY;
MicUS HadaHHs pi3HUMX BWAIB MOCNYr, sIKi MOXYTb BUKOpUCTaTW 3i
3MOYUHHOKD METOK 0COoBW, WO FOTYHTbCA [0 BUYMHEHHS 3MOYUHY
(nowTa, nombapau, nasHi, NopTH, BOK3anu, CTaHLii TOLLO).

BucHoBKM. Takmm YMHOM, y Mexax MOLIYKOBOI AisNbHOCTI
MOXHa BWOKPEMUTU Taki CTafil, KOXHa 3 SKMX 3YMOBMIOE MNEBHI
chepy Ta Micua NOLWYKY: BU3HAYEHHS MiCUb, O€& KPUMIHOMEHHI
npouecu MawTb TEeHAEHUil0 [0 MNOBTOPKBAHOCTI, perynsipHOCTi
BMSIBIB Yy Yaci Ta NPOCTOpi, @ TakoX O3HaK, MpUTaMaHHMX 06’ekTam
onepaTMBHOI 3alikaBreHoCTi; BUABNEHHA oOcib, npegmMeTiB i sBULL,
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WO CTaHOBNATbH OMepaTUBHWUA iHTEepec, Ha niacTaBsi AiAnNbHOCTI B
neBHin cdepi (3HAaXOMKEHHA B MEBHOMY Micli); 3’ACyBaHHS
nepBMHHOI iHbopMaLii Mpo O3HaKM MPOTUNPABHOIO AifHHSA, LWO
BUMHIOIOTb Y MEBHOMY MiCLji; OUiHIOBaHHS pe3ynbTaTiB MepeBipKu,
BMCHOBOK NPO HasiBHICTb ab0 BIiACYTHICTb O3HAK 3MO4YMHY, SKWUIA
YUMHSOTE Y NMEBHOMY MicLi (U1 cdepi) Ha nigcTaei HasiBHOCTI Oro
0O3HaK; NPUNHATTS PiLLEeHHS NPO BUKOPUCTAHHA pe3yrnbTaTiB MOLUYKY.
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Areas and Locations of Operative Units’ Search Activity

Article presents analysis of topical issues related to identification
of areas and locations of operative units search activity with aim to
detect persons and facts of operative interest. Areas of search activity
defined in the course of common crimes investigation cover: citizens
who live and work in the serviced zone (search in the neighborhoods);
locations where persons of operative interest usually concentrate
(search on object) and get rid of stolen property; criminal groups
(members of organized crime groups, gangs, addicts, illegal migrants);
accused persons held liable for criminal offences equivalent to
unsolved. Areas of search activity in the course of latent crimes
(business and economic crimes) investigation cover: objects of one
economic branch including different levels (vertical search); objects of
one economic branch (same level) (horizontal search); mass media,
Internet; organizations of different ownership forms related to the
abovementioned objects of one economic branch (same level) and
financial-credit system institutions providing services to these objects;
points of sale; locations of illegal manufacturing; legal manufacturing
locations (products or components) with high risk of counterfeiting
operations; ways of product distribution (domestic and international);
state bodies and agencies controlling the business entities’ activities in
certain area of economy.

Keywords: operative units; search activity; search areas; search
locations; persons and facts of operative interest.
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Cimaidno O. M. — acnipaHT HauioHanbHoi
akagemii BHyTpiLLHiX cnpas, M. Kuis

OpraHisauia npoBeAeHHA MDKHapPOAHOro Po3LyKy
0OBUHYBa4YeHOro B y4UMHEHHI rocnoaapcbKux
3I1I04MHIB, AKM YXUNAETbLCA Big cyay

BucsimneHo acriekmu opeaaHisauji GisiribHOCMI 8r108HOBaXKEHUX MiOp0o30inie opaaHie
HauioHanbHOI noniyii YkpaiHu 3 npoeedeHHs1 MixXHapOOHO20 PO3WyKy 0b8UHY8a4YeHOoeo,
AKul yxunsemscsi 8i0 cydy 3a 20crodapchbKi 3r04uUHU. BucrosneHo nporno3uyii wodo ix
ydockoHarneHHs1. OkpecrieHo 3acadu 83aemolii 3 IHO3eMHUMU  pagoOXOPOHHUMU
opeaHamu Ha ridcmaei 3akoHodaecmea YkpaiHu U MiKHapoOHUX 002080pie. 3a3HaqyeHo,
wo oBHieto 3 Kro4osuX QyHKUIL eHeparibHO20 cekpemapiamy IHMepriorny € CmeopeHHsi
ma 3abesnedeHHs  (DYHKUIOHYBaHHSI ~ MiKHapoOHuUx baHkie  OaHux  iHghopmauyii
KpumiHanicmu4Ho20 ma po3ulyKo80oeo 3micmy.

lNpoaHanizogaHo nopsi0oK oghopMIeHHsI ma HadcunaHHs 3anumis, UUPKYspHUX
rnosidomrieHb, a MakKoxX yHeceHHs iHghopmauii 00 ornepamueHO-po3WyKosux 0biKie
leHepanbHo20 cekpemapiamy IHmepnony. ObrpyHmosaHo o06o0eg’siskosi ymosu 0Onsi
020/10WeHHST 0cobu 8 MiXHapPOOHUU Po3wWyK, a came obpaHHS cmMOCO8HO yiei ocobu
3anobixHoe2o 3axody y euansadi mpumaHHsi nid eapmoro abo HasieHocmi yxeanu cydy
npo do3ein Ha ii 3ampumaHHsi 3 Memoto rpueody. 3’sscoeaHo nidcmasu 8iOMosU 8
020/10WEHHI MiKHapOoOHO20 po3wyKy. BusHadeHo, 3a sKUX yMO8 MiXHapoOHUU
po3wyk 0b8UHy8a4yeHo20, WO yxunsgemscsi 8i0 cydy 3a 20crnodapcChbKi 3r04UHU, MOXe
6ymu npunuHeHud.

Y3azanbHeHO, Wo MiXXHapoOHUl po3wyK 0b68UHYy8a4yeHO20, AKUU yXunsembcsi
8i0 cydy 3a 20cnolapcChbKi 3M04UHU, — Ue KOMIEeKC npouecyanbHux Oili, rnouwyKosux,
iHbopmauitiHo-008i0KoBUX ma iHWuUx 3axodie, wo 30ilCHIIMb HayioHabHi
ueHmparnbHi 6ropo IHmeprony Ha mepumopii depxae — ydacHuub MixHapoOHOI
opeaHi3auii KpumiHanbHoOi noniuii (IHmepnony) 32i0HO 3 HOpMamu MiXXHapOOHO20
npasea, a makox ei0rnogidoHo 0o 3akoHoO0ascmea YkKpaiHu 3 Memoto BUSIB/IeHHS,
apewmy U eudayi (ekcrmpaduuii) ocib, sKi nepexosyrombcsi 8i0 opeaHy 0ocy008020
po3cnidysaHHs, MPoKypamypu, cydy ma 8UKOHaHHSI 8UPOKY.

KnioyoBi cnoBa: MikHapogHUA po3Lyk; OGBUHYBaYeHW; rocnopapchbki
3104MHY; IHTepnon.

MocTtaHoBKa npobnemn. OgHa 3 OCHOBHUX (DYHKLIN AepxaBu —
BM3HAYEHHS MpaBuin MPOBaMXEHHA roCcnogapcbkol AisnbHOCTI Ta
3abe3neyveHHs X BUKOHaHHS.

Ha nigctaBi aHanidy [isnbHOCTI opraHiB HauioHanbHOI noniuii
YkpaiHn MOXHa KoHcTaTyBaTu, wWo Brpogosx 2017 poky 6yno
BUKPUTO OnM3bKO 9 TUC. 3MOYMHIB Yy Cdepi EKOHOMIKM, i3 SKMX
6numsbko 500 — y cdepi rocnogapcbkoi gisnsHocTi [1].

© Citaino O. M., 2018
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BaxnuBe 3HauyeHHs B npoueci npoTuaii  rocnogapcbKuM
3M104MHaM Mae po3LyK 0OBMHYBAYEHOro, SIKUN yXUNAETbCA Big cygy
3a Taki KpuMiHanbHi npaBonopylleHHs. Tomy Bci nigpo3ginu Ta
cnyx6u HauioHanbHOI noniuii nig 4ac BWKOHAHHA CRyX60BMX
oboB’askiB YXUBaTb 3axogis wono BCTaHOBJIEHHSA
MicuenepeOyBaHHs, 3aTpPMMaHHS PO3LLYKYBaHUX OCi0.

HeobxigHicTb nigBuLLEeHHA edpeKTUBHOCTI NPOTUAIT rocnogapChkum
3M04MHaM BMMarae KoHconigauil 3ycunb opraHiB HauioHanbHoOI noniuii,
KOHTPOSIOKYNX oOpraHiB i TiCHOI cniBnpaui 3 MbkHapogHuMun
NMPaBOOXOPOHHMMM  OpraHamu. YcnilHe BUKOHaHHS  3aBAaHb,
noknageHux AepxaBoto Ha Ui opraHu, 6e3nocepenHbo 3anexunTb Bif
HaneXHoro piBHA 1XHbOI CfIbHOI Y3roMpKEHOI [AisnbHOCTI WoAo
peanisauii NonoXeHb 3aKoHogaBcTBa YKpaiHu [2, c. 5].

Y cyyacHux ymoBax rnobanbHol iHTepHauioHanisauii Bcix cdep
XUTTERQIANBHOCTI  MiKHapo4Ha CninbHOTa akUeHTye yBary Ha
KoHconigauii 3ycunb, CpsIMOBaHUX Ha MPOTMAI 3MOYUHHOCTI, LWO
NPOTArOM OCTaHHIX POKIB 3a3Haria sKiCHO-KiNbKICHOI TpaHcgopmallii.

Po3BuTok 3acobiB koMyHikaLii, IHTepHeTy, 6e3Bi30BUA pexum 3
HU3KOK  EBPOMENCLKUX  KpalH, HeOOCKOHaniCTb  HauioHanbHMX
MeXaHi3MiB npoTuaii 3nodunHam y cpepi rocnogapcbkoi AisinNbHOCTI —
Le HEenoBHWI Mepernik YMHHUKIB, AKi Jat0oTb 3mMory 06BMHYBa4YeHUM
YHUKHYTU KpWUMiHanNbeHOT BiAMNOBIAANbHOCTI 3a 3M04YvMHU Y cdepi
rocrnofapcbKoi AisinbHOCTI

3 ornggy Ha 3a3HayeHe, BaroMy pofb Bidirpae MikHapoaHe
CniBpoGITHMLTBO  OepxaB, Ske pearni3yloTb  LUMSAXOM  HafaHHSs
MDKHApOOHOI NpaBoBOiI AOMOMOMY, WO € OMILUiNHOK AISNbHICTIO
OepXaBHNX OpraHiB, gka rpyHTYETLCS Ha MiPKHaApOAHMX gorosopax [3].

ToMy € nigcTtaBu CTBEpOXyBaTu, LLO TeOpis KPUMIHanNICTUKMK,
KpUMIHaNbLHOroO npouecy W onepaTMBHO-PO3LLYKOBOI  AiANbHOCTI
MOKMMKaHa BWKOHATW HAYKOBI 3aBAaHHsA, #Ki nNondarawTb Y
KOMMSEKCHOMY [OOCHIAXEHHI, MPUCBAYEHOMY MUTaHHAM OpraHisauil
NpoBefEeHHA MDKHaApOAHOro  po3LWyky OOBMHYBA4eHOro, SKuUi
YXUNSAETLCA Bid Cyay 3a rocnogapchbki 3f04MHN.

AHani3 ocTaHHiX pocnimkeHb i nybnikaudin. Acnektu
MDKHAPOOHOrO  po3LWyKy  OCib, SKi  BYMHMIIM  KPUMIHAIbHe
NpaBOoMNOPYLLEHHS, Y Pi3Hi nepiogn AocnimKyBanu BiAOMi BiTUYM3HSAHI 1
iHozemHi HaykoBui: HO. . AneHiH, O. M. baHgypka, b. |. BapaHeHko,
I. B. Bacucrta, B. . BaxiH, P. C. benkiH, B. [1. BepHas, B. |. Bacununuyk,
B. I. Manaran, E. O. digopeHko, O. ®. JomkeHkoB, A. A. [JyOMHCBHKWIA,
A. B. luweHko, B. I'. 3axapos, H. C. Kapnos, I. M. Ko3a4deHko,
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C. Kysbmivos, J1. M. JloGoiko, J1. B. Makcumis, B. A. Hekpacos,
. Hukndbopuyk, M. A. MNoropeubkni, B. J1. Perynbcbkui,
B. CanteBcbkuin, M. A. Ceran, J1.[.Ynanosa, . M. YopHoyc,
KO. WeniTeko, I. P. lWuHkapeHko, M. €. LLymuno Ta iH.

OpgHak nuTaHHA, noB’sA3aHi 3  0COGMMBOCTAMM  OpraHisauil
NMPOBEAEHHA  MDKHApPOAHOTO  PO3LWYKY OOBMHYBA4eHOro, SKWN
YXUNSETLCA BiA CyAy 3a rocnofapcbKi 3MoYMHKU, AOCHIAKEHO nuLle
noBixHO.

MeTa uiei ctatTi — BUCBITINTU acnekTu opraHisauii QisnbHOCTI
BMOBHOBaXXeHWX Nigpo3ainis opraHis HauioHansHOT noniuii YkpaiHu 3
npoBefeHHA MDKHaApOAHOro  po3LWyky OOBMHYBA4eHOro, SKUi
YXUNSETbCA  Big Cydy 3a TrocrnodapcbKi 3M04MHKM, a Takox
chopmyntoBaTh NPOMNO3nLT LLOAO X YOOCKOHANEHHS.

Buknaa ocHoBHoro matepiany. OpraHisauito po3LykoBoi poboTtu
3a Mexamu YkpaiHuW, B3aemMogito 3 iHO3eMHMMW MPaBOOXOPOHHUMM
opraHamu 34iNCHIOKTL BIOMNOBIAHO 00 3akoHo4aBCTBa  YKpaiHw,
MiXKHapoOHUX OOroBopiB, 3okpema BigeHcbkoi koHBeHLjiiT 1969 poky npo
npaBo MiKHApOAHUX [OroBopiB, WO Habpana uuHHOCTI 1980 poky,
TUMNOBI JOroBOPW MNPO B3aEMOAONOMOry B ranysi KpuMMiHarnbHOro
npasocyaas, NPo NEPENHATTS KPUMIHANBHOrO NPOBaPKEHHS Ta Buaady,
wo Oymm npunHaTi eHepanbHoo Acambneeto OOH (1990) 3
BMKOPUCTaHHAM MOXNMBOcTen MixHapoaHoi opraHisauii KpuMiHansHoT
noniyii (IHTepnony), €sponony (Yepe3 podoumin anapat (PA) Ykpbtopo
[HTepnony), nigpo3ainy MikHapoaHoro cniBpobiTHMLTBa HauioHanbHoi
noniuii YkpaiHn Ta NpaBOOXOPOHHWUX OpPraHiB iHO3EMHUX AepxaB, Ha
nigcrasi MibkHapoaHuX yrog, i Jorosopis [4].

[orosopu npo npaBoBy Jornomory 3abesnevyloTb OnTUMarnbHy
peanisauilo  HauioHanbHOI OPUCAMKUIT Ta YHUKHEHHS KOHQMIKTY
IOpPUCOMKLIA — caMe 3 LiiE0 MeTO AepXaBu iX yknagawTb. 3 NOsiBOO
MDKHapOAHMX CYAOBMX OpraHiB  MiKHaApOAHi [OOroBOopM MOXYTb
nepegbayaTm MOXMMBICTb HaOaHHA MpPaBOBOi  AOMOMOrM  Ans
30IMCHEHHSA MiXKHaApO4HOI KpMMIHaNbHOI topucamkuii [3].

BignosigHo go ct. 26 Cratyty IHTepnony, y BU3HAYEHHI 3aBOaHb
"eHepanbHoro cekpeTapiaty IHTepnony 3a3HayeHo, 30Kpema, LUO BiH:

— € MDKHapOOHUM LIeHTPOM NpoTUAii 3N0YMHHOCTI;

— pie sk cneuianizoBaHu Ta iHopMaLiiHUA LEeHTp [5].

Came TOMYy oOfHi€el0 3 KIHYOBMX PyHKUIN [eHepanbHOro
cekpeTapiaty IHTepnony € CTBOpeHHa Ta  3abesnedveHHs
(YHKUIOHYBAHHA  MDKHaApoAHMX  BaHkiB  gdaHux  iHdopmauii
KPMMIHanNiCTUYHOro Ta PO3LUYKOBOrO 3MICTY.

B.
n.
M.
B.
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BiamiTHMMUK 0CcOBNMBOCTAMM LMX BaHKIB JaHUX € Te, LLO HAsfABHY B
HUX iHpopMaLil0 BHOCATL YCi kpaiHM — yneHun IHTepnony (190 kpaiH).
BoHa focTynHa npaBoOOXOPOHHUM OpraHam YCix LMX AepXKaB.

3asHaveHi OaHkM JdaHux [HTeprnony MoOXHa po3rnsggatn sk
rnobanbHUA IHCTPYMEHT 3 NPOTUAIT 3NOYMHHOCTI Y cdhepi eKOHOMIKN,
pO3LUYKYy OOBUHYBa4YE€HOrO, WO YXUMSETLCA Big Cyady 3a rocnogapchbki
3104MHMN.

BriacHMKOM KOXHOI oguHUL/06’ekTa iHdopmauii, Wo MiCTUTbCA
B GaHkax AaHux IHTepriony, € neBHa KpaiHa — 4neH opradisawii,
TOOTO BiAMOBIAHE HaLiOHarNbHe LeHTpanbHe 6opo, WO € iHiliaTopom
BHeCeHHs iHdopmauil npo ob’ekt oo uboro 6aHky AaHux abo
3gincHioBano obmiH iHopmauieo woao BignoeigHoro o6’ekta 3
iHLWMMK KpaiHamMu (HauioHaNbHUMK LieHTpanbHUMKn 610po).

3 2015 poky pobounin anapat YkpGiopo I|HTepnony cninbHO 3
aAaMiHicTpaudieto [lep>xaBHOI MPUKOPAOHHOI CNy»0uM YKpaiHM akTUBHO
BMKOHYBanu 3axoau, nepepbaveri NnaHom ain wopo nibepanisauii
€sponencbkum CoOK30M BI30BOrO pexumy ans  YkpaiHu, Wwoao
HagaHHa nigposginam OepxnpukopAoHcnyxbu YkpaiHu goctyny Ao
OaHkiB gaHux IHTepnony [6].

BukopuctaHHs LbOro IHCTPYMEHTY KOMMETEHTHUMM
NPaBOOXOPOHHUMWN OpraHamMmu YKpaiHu Jae 3Mory BUSIBMIATU OCI0, SKi
BUUMHUNWN KPUMiHaNbHI NPaBOMOPYLUEHHA Ha Teputopii iHO3eMHUX
aepxaB i nepebyBatoTb Yy poO3LWYyKy, OCIO, SKi paHiwe BYUHANK
NPaBOMOPYLUEHHS,, CXWIbHUX 00 MOBTOPHWUX MPaBOMNOpPYLUEHb,
a TakoX (PbakTWM BUKOPUCTAHHS HEAIMCHUX NPOI3HMX OOKYMEHTIB nig
yac nepeTuHy KOPLOHY.

Takun MexaHiaMm, WO QYHKLIOHYE Ha nigcTaBi CydacHUX
UMPOBUX TEXHOMOrIN, 3HAYHO NiABULLYE piBEHb NPaBOMNOPSAKY Ta
HauioHanbHOi 6e3nekun kpaiHu, 3anobirae NPOHUKHEHHIO A0 YKpaiHu
GaraTbOX KaTeropii MpaBoOMOpPYLUHUKIB, 30KpemMa HebesneyHux
3MOYMHLIB, EKCTPEMICTIB, TEPOPUCTIB, CTOCOBHO SHKUX MICTATbCS
BigomMocTi B 6aHKkax gaHux lHTepnony.

Ha cepBepi aamiHicTpauii [depXnpukopaoHCnyxou Ykpainm
BCTAHOBMNEHO CUCTEMHO-NpOrpaMHe 3abesnedeHHs, ske Hajae
MOXIUBICTb MpauioBatM 3 OaHkamy JdaHux IHTepnony B MyHKTax
NpOoMycKy Yepes AepKaBHUA KOPAOH YKpaiHM B pexuMi peanbHOro yacy.

Kpim Toro, y rpygHi 2016 poky B wTtab-kBapTupi €sponony
(m. Maara, KoponisctBo HigepnaHgun) 6yno nignucaHo Yrogy npo
onepaTtMBHe Ta cTpaTeriyHe CcniBpobiTHNLUTBO 3 EBPOMNENCHKNM
noniuencbkum ogicom (€spononom).
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YknageHHa Yrogum crnpusie iCTOTHOMY MOCUNEHHI0 B3aemofii
KOMMETEHTHUX OpraHiB YKpaiHM 3 EBPONENCcbKMM MNOMiLEeNCbLKUM
ogicoM y npoTuAil OpraHi3oBaHIN 3MOYMHHOCTI, @ TaKOX iHLWNM
BMOaM 3II0MMHHOI  JisSnbHOCTI, 30KpemMa Hagae MOXNMBICTb 3a
OOMOMOroK  3axMLEeHOl  MiHii  3B’A3Ky  3dilcHoBaTM  OBMIH
iHgbopmaLlieto onepaTMBHOMO xapakTepy MK YKpaiHO Ta KpaiHamu —
uneHamu €Bponencbkoro Cor3y uepe3 E€BpPONON Yy pPeXuMi
peanbHOro 4acy.

HuHi yroam npo onepaTuBHe Ta cTpaTteriyHe cniBpobIiTHULTBO
€BpononiomM yknageHi Takox 3 Asctparnieto, KaHagoto, CnonyyeHnmum
Wratamn Amepukn, Icnangieto, Hopserieto, MoHako, LUsenuapieto,
AnbGaHieto, MakegoHieto, MongoBow, MiXKHapOAHMMW OpraHisauisMm
€BpotocTom Ta I[HTepnonom.

CniBrpauto 34iNCHIOKTb LWMSIXOM HanpaefieHHs  BigMOBIAHMX
3BepHeHb (3anuTiB) Jo:

— CTPYKTYpHMX nigpo3ainis anapaty HauioHanebHOT noniuii —
PA Ykp6topo IHTepniony;

— TepuTopianbHUX  Nigpo3finis  noniyii — TepuTopianbHMX
nigposainis PA Ykp6topo IHTepniony;

— CTPYKTYpHMUX nigpo3ainie anapaty HauioHanbHOI noniuii Ta
TepuTopianbHUX Migpo3ginie noniuii — nigpo3giny MikHapogHoro
cniBpobiTHMLTBa HauioHanbHOI noniuii;

— TepuTopianbHUX  Nigpo3ainis  noniuil  4epes  CTPYKTYPHI
nigposginu anapaty HauioHanbHOT noniuii — KOMNETEHTHUX OpraHis
iHO3EMHUX AepXaB (3rigHO 3 BUMOramMmm MiXKHapOOHUX yron).

Mig yac HanpaBneHHs 3BepHeHb (3anuTiB) MPO OrofOLLIEHHS
0ocobu B MiXHapoOHWA PO3LUYK NepeBipsaloTb HasiBHICTb NiacTaB Ans
OFONOLLUEHHST MDPKHAPOAHOro PO3LUYKy, MOBHOTY BiJOMOCTEN MpO
pO3LUYKyBaHOro, MpaBuUmbHICTL OQOpPMIEHH Aoaatki. 3a notpebu
3’ACOBYIOTh iHLY HeobXxiaHy iHdopmaLito Ta HaacunalTb BiANOBIAHI
MaTepianu.

Mopsaok oopMIieHHs Ta HaOCWUNaHHA 3anuTiB, LUMPKYRASPHUX
noBigOMSIEHb, @ TaKoX YHeCeHHs iHdopmauil OO onepaTuBHO-
po3LWyKoBUX 0OnikiB [eHepanbHOro cekpetapiaTy IHTepnony
BM3HA4YeHOo npasunamu IHTepnony.

MigcraBamu gnga oronoweHHs MXKHapPOAHOro PO3LUYKY €:

— BiporigHa abo niaTBepmpkeHa iHopmauis npo Bui3g ocobu 3a
MexXi YKpaiHu;
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— nigTBEpAXeHa iHpopMaLis Npo HasiBHICTb B 0COOM POAMHHUX
abo iHWKWX 3B’A3KIB 32 MexXamu YKpaiHu;

—iHWi BigOMOCTI, sKi 3acBigyyloTb MOXIvMBe nepebyBaHHs
PO3LUYKYBaHOro 3a KOPAOHOM.

OB60B’A3KOBOI0 YMOBOIO 151 OrOfoOLEHHS1 0CObU B MiXKHApOAHMI
PO3LUYK € BYMHEHHHA HEK KPUMIHAmNbHOro MpaBOMOpYLUEHHSs, 3a fke
3rigHoO i3 3akoHogaBCTBOM YKpaiHu nepegbaveHo abo npusHaveHo
nokapaHHsa y BUmMsaAi no3daBneHHs BOMi Ha MakCUMarbHUN CTPOK He
MeHLLe HiK piKk 4Ynm ocoby 3acymkeHO [0 MOKapaHHA y BUrNgagi
no3baBneHHa BOMi, a HeBiAbGYTUA CTPOK CTAHOBUTb HE MEHLU $K
4OTUPW MiCsL.

MikHapoOHUA pO3LWyK OOBMHYBAYEHOrO, SKUN YXWUNSIETbCS Bif
Cydy 3a rocnodapcbki 3MO4YMHM, OrofowylTb 3a yMOB OOpaHHSA
CTOCOBHO L€l 0cobn 3anobikHOro 3axony y BUMMSALI TPUMaHHSA Mg
BapTolo abo HasABHOCTI yxBanu cyay npo AO03Bin Ha ii 3aTpUMaHHS
3 METOI npuBsoay.

Y pasi He3agoBOMeHHN crnigyuMm cyaneto abo CyaoM KIOMOTaHHS
npo obpaHHsA 3anobikHOro 3axony Yy BUINSAAi TPUMaHHS nig BapToo 3a
BiACYTHOCTI Nig03poBaHOrO Y OBBMHYBAYEHOTO MiXKHAPOAHUA PO3LLYK
NPUMNMHAOTB, NPO O HEBIAKNaAHO iIHOPMYIOTh CRiaYoro, NpoKypopa.

3axoau 3 ycTaHoBMeHHA MicuenepebyBaHHA 3a Mexamu
JepXaBu pO3LLYKYBaHOIO, CTOCOBHO $IKOro obpaHo 3anobikHui
3axig, He MOoB'A3aHWA 3 TPUMaHHAM nNig BapToOl, Yy 3B'A3KY 3
YYMHEHHSAM HUM 3MI0YMHY, eKcTpaauuia 3a skui He nepenbayeHa
3aKoHO4aBCTBOM  YKpalHW, 34iACHIOTb  LUASXOM  HaAcunaHHs
3BEpHEHb (3anuTiB-opieHTyBaHb). OOOB’SI3KOBO  3ayBaXylTb, LLO
po3LlyKyBaHa ocoba He nignarae ekcTpaguuii.

Ona  oronoweHHa  ocobu B MbKHapOAHWIA po3LuyK
YMNOBHOBa&XEHWN  MpauiBHUK rOTyE  3BEpPHEHHA  (3anuT) Ao
TepuTopianbHOro nigpo3ainy IHTepnony, Yy sKOMy 3a3Havae
BiQJOMOCTI MpO  pO3LIYKyBaHOro, OBCTaBUHW  KPUMIHAMbLHOMO
npaBonopylleHHs, Homep i paty €POP, crattio KpumiHanbHoro
kogekcy YkpaiHu, obpaHui 3anobikHui 3axid, HasiBHUM O03BiN Ha
3aTpUMaHHA 3 MeTow npuBogZy abo  3acymKeHHs  ocobwu
00 no3baBneHHs BOMi, NiACTaBM BBaxaTw, O pO3lyKyBaHa ocoba
MOXe nepebyBaTn Ha TepuTopii IHWKX [Oepxa, HeobXigHICTb
BWUCBITNEHHA BiAOMOCTEN NPO PO3LLYKYBAHOrO B MepexXi IHTepHeT Ha
odpigyirHomy canTi [eHepanbHOro cekpetapiaty IHTepnony,
nigTBEpAXEHHs MNoTpedu B eKkcTpaguuii B pasi  3aTpUMaHHS,
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a TakoX MOCUNaHHs Ha BUMOTM €BPONENCHKOI KOHBEHLiT MPo BUaauvy
NPaBOMOPYLUHUKIB.

[o 3BepHeHHA (3anuTy) NPO OrofoWEHHA MiKHapogHoOro
pO3LyKy OOBMHYBAyeHOro, SKUA YXWMSETLCA Big Ccydy 3a
rocrnogapchbKi 3f10MMHKU, 0O0B’A3KOBO 404AI0Thb:

— 3aMnoBHeHY OPMY-LUPKYNAp AN OrofoweHHd ocobu B
MiDKHapOAHWI PO3LUYK;

— (boTOKApTKU (3@ MOXMMBOCTI aHdac Ta B npodinb) i3
3a3HayvYeHHAM gaTtu dotorpadyBaHHs Ta BUTOTOBIEHHSA (DOTOKAPTOK;

— OAKTUMOCKONIYHI  Ta cTomaTonoriyHi  kaptv, [AHK-npodinb
(3a HasBHOCTI).

Kpim TOro, goparwTb YKpaiHCbKOK Ta B nepeknagi OfHiel
3 poboumx MoB [HTepnony Taki JOKYMEHTHU:

1) Ha cTagji 4ocynoBOro po3cnifyBaHHS:

— konito Butary 3 €P1P;

— 3aBipeHy Konito NMCbMOBOro NOBIAOMMEHHS MPO Nigo3py;

— 3aBipeHy KoMito MOCTaHOBW MNPO OrOSOLUEHHS  PO3LUYKY
Nigo3ptoBaHOro;

— 3aBipeHy Konito yxBanu cyay npo obpaHHs 3anobikHoro
3axo4y Yy Burnsai TpumaHHa nig Baptoo abo npo [o3Bin Ha
3aTpUMaHHA 3 METOIO NpuBoaY;

2) Ha cTagii cyaoBoro posrnsaay:

— 3aBipeHy Komito yxBanu cygy npo obpaHHs 3anobikXHOro
3axofy y BUrMsai TpUMaHHS nig BapTolo;

— 3aBipeHy Konito yxBanu cygy MpO OroSIOWEHHSA pPO3LUYKY
0OBUHYBAY€HOrO;

3) Ha cTagii BMKOHaHHS BMPOKY — 3aBipeHy KOMito BMPOKY cyay,
SKMA HabpaB 3aKOHHOI CMIK Ta BIANOBIAHO 4O SIKOro 0Co0y 3acyaXeHo
00 no3baBrneHHs1 BOni.

TeputopianeHi  nigpo3ginu  [HTepnony nicna  oTpUMaHHs
MaTepianis Ha OronoweHHs ocobu B MDKHapoOOHUMN  PO3LUYK
nepeBipsloTb HasBHICTb NiACTaB [Ansi OroriolleHHs Takoro Buay
pO3LUYKY, MOBHOTY BiJOMOCTEN MNPO PO3LUYKYBAHOrO, MPaBUIIbHICTb
0POpPMIEHHS AoAaTKiB, 3a MOTpPedU 3anuTyloTb iHWY HEeobXigHy
iHbopmauilo Ta HaacunawTb BIAMNOBIgHI MaTepianu Ha ajgpecy
po6oyoro anapaty PA Ykp6topo IHTepnony [7, c. 271-280].

B oronoweHHi MixxHapoaHoro poswyky PA Ykp6iopo IHTepnony
BiOMOBIIIE CTOCOBHO OCi0O, $Ki NEepexoBylTbCA Bid OpraHie
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J0CYy0OBOro po3crigyBaHHs, NPoKypaTypu, cyay abo yxunsawTbes Big
BiOYBaHHSA KPUMIHANBHOIO NMOKapaHHS, SKLLO:

— X Nigo3poTb, 06BUHYBaYYIOTb Y BUMHEHHI ab0 3aCymKeHHi
32 BYMHEHHS  KPUMIHaNbHUX MpaBOMOpYLIEHb, WO MawTb
NONiTUYHWIA,  BIACbKOBMKW, penirinHMA | pacoBuA  XapakTtep
(cT.3 Cratyty MixHapodHoOi opraHisauii KpuMMiHanbHOI  nomiuii
(IHTepnony), 3aTBepmpxeHoro 1956 poky);

— X BMaaya HeMOXnuBa BignoBigHO 4O MKHApPO4HMX OOroBOpiB
YKkpaiHu Ta 3akoHogaBcTBa YKpaiHu;

— 00 HuxX obpaHo iHWi 3anobixHi 3axogu, HDK TPUMaHHA nig
BapToto [6].

Y pasi  OronoweHHst  Migo3pHBaHOro, OOBMHYBAYEHOro
(nigcyaHoro) B MixkHapo4HWI po3LLYK Nigpo3ain IHTepnony ynpogoex
006y NMCbMOBO iIHPOPMYE iHiLiaTopa PO3LLUYKY.

YNOBHOBaXXEHUN  MpauiBHUK opraHy HauioHaneHOT — noniuii,
OTpVMaBLUN NiATBEPIKEHHSA (PaKTy OronoleHHst 0coby B MibXHapOaHWIA
PO3LUYK, HeranHo NMMCbMOBO IHOPMYE OpraH, KM Hagicrnas maTtepianu
Npo OrofoLleHHs Migo3ploBaHOro, 06BMHYBadeHoro (nigcygHoro),
ocobu, sika yXunseTbCs Bif BiAOyBaHHS KPMMIHANBHOMO MOKapaHHs, Y
pO3LWyK Ta iHhopmaLiiHUIA Niapo3ain noniwii Ans BHECEeHHS OMOBHEHb
0o 6asn pganHux iHdopMauinHMx pecypciB HauioHanbHOI nonidii Ta
MBC YkpaiHn, 0060B’I3KOBO ~ 3a3HayaluM  AaTy  OroroLUEHHS
MiXKHapOOHOro pos3LUyKy Ta peecTpauinH1ii HoMep BMXiAHOMO AOKYMeHTa
3 TepuTopianeHOro nigpo3ainy IHTepnony.

MpauiBHKK opraHy HauioHanbHOI noniuil MoXxe 3BepTaTucd i3
BignNoBigHMMM 3anuTamyn A0 Nigpo3ainy IHTepnony Ana nepesipku
HaaBHOI iHopMaLil, opraHisauii 3axofiB 3i BCTaHOBMEHHS Micus
NepexoByBaHHA Ta 3aTpMMaHHs PO3LLUYKYBAHOTO MOXIUBOCTSAMM
IHTepnony.

Mpo 3aTpumaHHa o0cobu, $Ky pO3LIYKYIOTb 3@ BYUHEHHS
KPUMiHaNbLHOrO NpaBoMnopyLUEHHS NPaBOOXOPOHHI OpraHu iHO3eMHOI
JepxaBu, ynoBHOBaxeHa cnyxboBa ocoba HeramHo 3 MOMEHTY
3aTpuUMaHHA iHgopmye 4deproBoro PA YkpGitopo IHTepnony (gns
nogansworo iHOpMyBaHHS  iHiLiaTOpa po3LyKy), MpoKypopa,
Yy Mexax TepuTopianbHOI PUCOUKLIiT AKOro 34iMCHEHO 3aTpUMaHHS,
3abesnevye HeyxunbHe BUKOHaHHS BUMor cT. 582 KIK YkpaiHu [8].

MixHapoOHUA pOo3LWyK OOBMHYBAYEHOrO, SKUN YXWUNSIETbCS Bif
cyay 3a rocnofapchbKi 3noYMHU, NPUMNUHAITE Y pasi:

— 3aBEpPLUEHHs NpoLeaypu ekcTpaguuii po3wykyBaHoi ocobu go
YKkpainu;
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— OTPMMaHHS Bif KOMNETEHTHMX opraHiB YkpaiHn abo iHO3eMHUX
aepXxaB [OOCTOBipHUX BigomocTen (odiliiHMX [JOKYMEHTIB) npo
CMepTb PO3LUYKyBaHOro (BUSBMEHHS Tpyna po3LUYyKyBaHOro);

— 3aKpUTTA KPMMiHanNbHOro NpoBaKEeHHS BiANOBIQHO 4O BUMOT
cT. 284 KI1K Ykpainu [8];

— 3MiHM 06paHoro ocobi 3anobixHOro 3axony — TPUMaHHSA nifg
BApPTO — Ha iHLIWIA;

— 3aTpuMMaHHs 0cobu Ha TepuTopii YKpaiHu.

MpaLiBHMK YNOBHOBAXEHOro Nigpo3ainy, SKUin 34iNCHI0E PO3LLYK
00BMHYBa4YeHOro, WO YXWNSETbCA Big Cydy 3a rocnogapchbki
3M04YUHN, HeBigknagHo iHdopMye nigposain  IHTepnony npo
BMHMKHEHHST 3a3Ha4YeHuX MNiacTaB, ane He Mi3Hille Hix 3a Tpu gobwu
3 MOMEHTY HaAXOMKEHHS TaKMX AaHUX.

Y pasi oTpuMaHHs MOBIOJOMJSIEHHS MPO 3aTPUMaHHA 3a MeXamu
aepxaBu 0cobu, Ky pPO3LUYKYIOTb 3@ BUYMHEHHSI rOCNoAapCbKuX
3M104MHIB Ha TepuTopii YKpaiHu, yrnoBHOBaXkeHa cryxboBa ocoba
HeranHo 3060B’A3aHa:

1) nncemoBo noiHdopmyBaTu (nonepegHbO Hagicnatm
dakcumineHMM  3B’a3koM  abo  iHWKMM  OOCTYMHMM  Cnocobom)
cnigyoro, npokypopa abo cya, SKMiA OrorilocMB ocoby B pO3LUYK, NPO
1T 3aTpUMaHHs 3a KOPAOHOM,;

2) 3a HasIBHOCTi KOMMJIEKTY 3aBipeHMXx B YCTAHOBIIEHOMY
nopsioKy npouecyanbHUX OOKYMeHTIB, nepeabaveHux cT.575
KMK YkpaiHu, 30kpemMa KronoTaHHd, [AogaTu Taki  AOKYMEHTU:
1) 3acsigyeHa konia yxsanu cnigyoro cyaai abo cyay npo TpUMaHHs
ocobu nig BapTow, SKWO BMAadvy 3anuTyloTb AN NPUTATHEHHA 80
KpMMiHanNbHOI BiANOBIAanbHOCTI; 2) KoNisi BUPOKY 3 NiATBEPAXKEHHSAM
HabyTTa HMM 3aKOHHOI CWnM, $SKWO Bugayy 3anuTylTb AN
BMKOHaHHS BUPOKY; 3) OOBigka Npo BiAOMOCTi, fiKi BKa3ylTb Ha
BYMHEHHSI KPMMiHanbHOro npaBonopylleHHs ocoboto, abo Josigka
nNpo AoKasWu, SKUMK NiOTBEPOKYIOTb BUHYBATICTb PO3LUYKYBaHOT
0cobn B MOro BUYMHEHHI; 4) NOMOXEHHSA CTaTTi 3aKOHY YKpaiHu npo
KpMMiHanbHy BignoBiganbHICTb, 3@ SKMM KBanidikyloTe KpUMiHanbHe
NpaBoOMNOpPYLLEHHS; 5) BUCHOBOK KOMMETEHTHUX OpraHiB YKpaiHu npo
rpomMagsHCTBO ocobu, BMaady siKOi 3anuTyloTb, CKNageHUn 3rigHo 3
BMMOraMmy 3akOHy MNpO rpoOMagsHCTBO YkpaiHu; 6) gosigka npo
YacTVHY HeBIAOYTOro NokapaHHs, SKWo MAeTbCS Npo Bugady ocobw,
AKka BXe Bigbyna 4YacTWUHY npU3HAYEeHOro CyaoM MOKapaHHS;
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7) iHbopmauis npo nepebir cTpokiB AaBHOCTI; 8) iHWIi BigoOMOCTI,
nepenbayeHi MixxHapooHMM OOroBOPOM YKpaiHu, LLO TakoX YUHHWIA
Ona iHO3eMHOI epXXaBu, Ha TEPUTOPIi SKOI BUSIBIIEHO PO3LLYKYBaHY
ocoby [8]. Li AokyMeHTn HaacuMnarTb 4O NPaBOOXOPOHHOro OpraHy
KpalHu, y Sk 3aTpMMaHO pPO3LUYKYBaHOrO.

Y pasi 3aTpumaHHSA pO3LUYKyBaHOro Ha TepuTopii Aepxas
IHTepnony 3asHaveHi OOKyMeHTW HagcunaiTb o PA YkpOropo
[HTepnony, $KWM NPUNUHAE MDKHApPOAHWA PO3LUYK Y MOPSAAKY,
BM3HavyeHoMmy ["eHepanbHUM cekpeTapiaTtom IHTepnony.

JokymeHTV npo Buaayvy ocobu B YkpaiHy BNPOAOBX AecaTu Aib
3 MOMEHTY OTPMMaHHA MOBIQOMSIEHHS nNpO ii 3aTpuMaHHa Ha
TepuTopil IHO3EMHOI Aep)XaBu FOTYE KOMMETEHTHWUA OpraH, SKUN
30IMCHIOE  KpUMiHanbHe MNPOBaAXeHHs, AOTPUMYIOHYUCL  BUMOT,
nepeabayveHunx KrK YkpaiHu Ta mixkHapogHMMU AOroBOpamu.

BucHoBKM Ta nepcnekTMBU noganbluvx AoChigKeHb. Takum
YMHOM, MIKHapPOOHWI PO3LLYK OOBMHYBAYEHOro, SKUA YXUISETLCS Bif
Cydy 3a rocrnofapchKi 3MoYMHKU, — Lie KOMMMEKC MnpouecyanbHuX Ain,
MOLLYKOBMX, iH(pOpMaUiMHO-AOBIOKOBUMX Ta  HWKX 3axofis, WO
3IMCHIOTL HauioHanbHi UeHTpanbHi 6opo IHTepriony Ha TepuTopii
JepxaB — ydacHuub MikHapodHOI opraHizauil KpuMiHanbHOI noniuil
(lHTepnony) 3rigHO 3 HOpMamMu MDKHapOAHOrO MpaBa, a TaKoX
BiQMNOBIOHO A0 3akoHOA4aBCTBa YKpaiHM 3 METOI BUSIBIIEHHS, apeLuTy i
BMaadvi (ekcTpaauuii) ocib, Ski nepexoByTbCA BiA opraHy AOCYLOBOro
po3cnigyBaHHs, NPOKypaTypw, Cyay Ta BUKOHaHHS BUPOKY.
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Organization of an International Wanted Notices of the Accused
who Evades the Court for Economic Crimes

In this article author discovered aspects of the organization of
the activities of authorized departments of units of the National
Police of Ukraine in conducting international search of the
accused who evade the court for economic crimes and provided
suggestions for its improvement. It is noted that interaction with
foreign law-enforcement bodies is carried out in accordance with
the legislation of Ukraine, international treaties of Ukraine. One of
the key functions of the Interpol General Secretariat is the
creation and operation of international databases of forensic and
investigative information.

It is recovered procedures for processing and sending inquiries,
circular communications, as well as the transfer of information to
operational-search records to the General Secretariat of Interpol are
determined by the rules of Interpol. Substantiated mandatory
conditions for the declaration of person in the international search,
namely the election of a person in the form of a preventive measure
in the form of detention or the existence of a court order on the
permission to detain him in order to drive. Is recovered the reasons
for refusal to declare an international search are revealed. It is noted
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when the international prosecution of the accused who moves away
from the court for economic crimes can be stopped.

It is made a conclusion that international search of person that
evicting a court for economic crimes is a complex of procedural actions,
search, information and other activities carried out by the National
central offices of Interpol in the territories of the member states of the
International organization of criminal police Interpol in accordance with
the norms of international law, as well as in accordance with the
legislation of Ukraine with a view to detecting, arresting and extraditing
persons who are being hid from the pre-trial investigation authority, the
prosecutor’s office, court and execution of a sentence.

Keywords: international search; accused; economic crimes;
Interpol.
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Tumogpeeea H. B. — 30006yBay HayKoBOi
nabopartopii 3 npobnem  O0OCYLOBOro
po3cnigyBaHHs HauioHanbHOI  akagemil
BHYTpIiLWLHiX cnpas, M. Kuis

YyacTb cneudianicta B opraHisauii Ta npoBeaeHHi
OOonNUTYy Nia Yyac po3criayBaHHSA 3/I0UMHIB
npoTu 6e3nekn BUpOOHULTBA

lpoaHanizosaHo 3micm pobomu crieuianicma 3 nidzomosku 0o donumy,
bopMyro8aHHST NumMaHb Orisl Pi3HUX Kamezopili OornumyeaHuUXx, KOHCYbmy8aHHs w000
3acmocy8aHHs1 maKkmuy4HUX rpuliomie Onsi 8CMaHOBMEeHHS ICUXO0M02iHHO20 KOHMaKmy
3 dornumyeaHuM.

[1i0 yac poscnidysaHHs 3r04YuUHie npomu 6e3neku sUpobHUYMEa rnepesaxxHo
donumyroms. ceidKie (oyesuduie) HewacHo2o sunadKy, momepmninux, nocadosux
ocib, npauigHukie nidnpuemcmsa, npPedcmMasHUKI8 KOHMPOIIbHO-Ha219008ux
opezaHie, ocib, ski bpanu yyacmb y npogedeHHi MexHiHHO20 pO3Cridy8aHHs
HewacHo2o0 sunadky Ha 8supobHUYmMei.

3micm Odonomoeu cneuianicma rnosiseae 8 PO3’SICHEHHI 06cmasuH,
nog’sisaHux 3 ymosamu e8upobHu4oi OdisnbHOCMI, oOpeaHizauiero eupPObHUYUX
npouecie, 06oe’a3kie donumyeaHux U iHWUX yYyacHUKie eupobHuyoi disnbHocmi,
nopsiOKy 8UKOHaHHS NesHUX pobim.

Ha nidcmasi Oymok ¢baxiguie KOHMPOIbHO-Ha211008UX Op2aHie 8U3HAYEHO
anzopumm donumy 3 o02nsdy Ha ocobnusocmi donumy nocadosux ocib i numaHb
opeaHizauii ma npasosoz2o peayneaHHs eupobHu4oi OdisnbHocmi, cucmemu U
cmpykmypu obo8’askie dornumysaHo2o w000 OOMPUMAaHHS HOPMAamuBHUX 8UMO2
3 OXOPOHU ripauj.

ObrpyHmosaHo OouyinbHicme pemesibHOI nidzomoeku 0o dornumy. BuceimneHo
MOXu80CMI 8UKOPUCMaHHS crieyjanbHuX 3HaHb 0515 nid8UWEHHST echekmusHocmi yiei
cnidyoi (po3wykoeoi) Oii.

KniouyoBi cnoBa: cneujanict; gonuT; creuianbHi 3HaHHS; 3MOYMHU MPOTH
6e3nekn BUPOGHMLITBA; pO3CniayBaHHS.

NMocTtaHoBKa npobnemMu. Y kpumiHanicTuui gonut — e 3acib
30MpaHHS | NepeBipkM He nNuLe Aokasie, a n iHdopMalii, BigoMocTen
npo dakTn h 06CTaBUHK, LLIO MaKTb OpPIEHTYBarbHE 3HAYEHHS!, SAKi
CNiaYMin Yn iHLWAa BNOBHOBaXKeHa ocoba OTpuUMyeE Bid AOMNUTYBAHOro
Wwnaxom nposefdeHHs 6Gecigm 3a pgonomoroto  BepbanbHOI Ta
HeBepbanbHOI  KOMyHikauii. [Npegmer  gonuTy  CTaAHOBMATH
obcTaBuHK, AKi HanexaTtb A0 npegMeTa AoKa3yBaHHS, a TaKoX iHLUi
06CTaBMHKU, SAKi  MOXYTb  CpuATM  BCEBIYHOMY,  MOBHOMY,

© Tumodcpeesa H. B., 2018
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00’eKTMBHOMY KpMMiHanNbHOMy npoBamkeHHw. [lig yac gocymosoro
po3cnigyBaHHA  gonuTy  nNignaralTb  NiJo3ptoBaHUKW,  CBIOOK,
noTepninui, ekcnepT WoA0 BigOMMX iM 0GCTaBUH Y KpUMiHANbHOMY
npoBagxeHHi [1, c. 487].

AHani3 ocTtaHHix AocnigxeHb i nyb6nikauin. Y HaykoBin
OOKTPUHI YMMano npaub MPUCBAYEHO Pi3HUM acnekTam opraHisadii
Ta npoBefdeHHa gonuTie. [pobnemaTuky 3anyyYeHHsa cnedianicta oo
NpoBefeHHA [OMUTY B KPUMIHAnICTULi po3rngaalTs Ha  piBHI
CaMOCTIMHUX  OOChifKeHb, a TakoX Yy KOHTEeKCTi MeToauK
po3cniayBaHHS 3MOYMHIB.

I3 usoro npuBogy b.B. PomaHiok 3asHadvae, WO creuianictu
CBOIMW cneuianbHUMN 3HAHHAMMW, YMIHHSMW Ta HaBMYKaMKU CNpUSOTb
cnigyomMy B NpoBeAeHHI JONUTIB, 30Kpema gonomaratoTb NOMY:

— KOHCYNbTaUis MK, NMOACHEHHAMM TOLWLO Mig Yac niaroToBKM A0
NpoBeOeHHS chigyor Aai;

— BUSIBUTM TMeEBHi GioncuxiyHi gaHi ocobn "  ycTaHOBUTKU
NCUXONOTiYHWI KOHTAKT 3 4OMUTYBaHUM;

—obpaTM B Mexax 3akoHy W eTWKM 3acobu MCUXONOriYyHOro
BMMBY Ha AONUTYBAHOrO;

— TOYHiWEe Ta MOBHiWe 3po3yMiTM OONUTYBaHOro, nepenycim
daxiBLiB, SKi BMKOPWUCTOBYIOTb Y pPO3MOBI crielianbHi npodeciviHi
TEPMIHMU;

— BCTAHOBIIOBATM PpiBEHb OOI3HAHOCTI OOMUTYBAHOIO LWOAO
nUTaHb, $Ki BMMarawTb ChneuianbHUX 3HaHb (Hanpuknag, npo
TEXHIYHY XapaKTepUCTUKY MEBHOrO yCTaTKyBaHHS, 06naliTyBaHHS,
3acTocyBaHHsA 36poi ToLo);

— METOAUYHO MNpaBWIbHO CnpsIMyBaTU JONWUT, 3 [A03BOISY
cnig4yoro, dopMynoYn NUTaAHHA 4ONUTYBaHOMY;

— NpaBWMbHO YCBIJOMUTM NEBHI AaHi Npo 06CTaHOBKY 1 06CTaBUHM
3MO4MHY, LLIO BIATBOPEHI B MOKa3aHHAX 0Ccobu, 9Ky AONUTYIOTb;

—Ha d¢axoBoMy PpiBHi 3'AcyBaTW cneuianbHi NUTaHHSA LWOA0
BMHUKHEHHs1 Ta nepebiry nogii 3nounHy, NpuynH Ta yMOB, LLO MOMY
cnpusanuy;

— onpautoBaTn cneuianbHi NpaBunia, HOPMaTUBHI AOKYMEHTH, LLO
CTOCYIOTbCS  PErynATMBHOI  AiNbHOCTI, MOB'AA3aHOI 3 YYMHEHUM
NMPaBOMOPYLLUEHHAM Y MEBHiA ranysi CycrniflbHOro BMPODHMLTBA 4K
OiNbHOCTI;
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— MOSACHUTM (OOHOYACHO W OONWUTYBaAHOMY) He 3po3yMmini ansi
HbOrO TEPMiHM Ta MOSIOXKEHHA HOPMATUBHMX OOKYMEHTIB, NPOBEAEHMX
eKcnepTus;

— YCTAHOBUTM 06CTaBUHN, CNOCOOU Ta MOTUBM 3NTOUYNHHUX OilA;

— HEranHO NPUMNUHATN HENPaBAMBI NOKAa3aHHS, NOSICHEHHS NEBHUX
cneumivHnX JisiHb, OCATHEHHS1 Ta PO3YMIHHS SKUX I'PYHTYETbCA Ha
HasiIBHOCTI crevjianbHuX 3HaHb;

— YTOYHUTU cnocobu RN iHWi [aHi, WO CTOCYTbCA BYUMHEHOrO
3M104MHY;

—3acpikcyBaT  npeg’siBfieHi  OOonUTyBaHMM  OOKYMEHTU  abo
npegMeTy, WO MalwTb 3HA4YeHHA  Anst  crnpaBu,  Crocoowu
KPUMIHaniCTUYHOI 3MOMKM, BUTOTOBIIEHHS 3MiMNKIB i3 NpegMeTiB TOLO;

— BU3HA4YMTU BIpOrigHICTb NpaBaMBOCTI NOKa3aHb AONUTYBAHMX;

—3adhikcyBaT 3a [OMOMOrol TeXHIYHMX 3acobiB npouec
NpoBeAEeHHS JOMUTY;

—cKnactu 3i cniB [ONUTYBaHOrO CKMagHWMA nnaH  (Ccxemy),
doTtopobor;

— NpaBuUNbHO BMKOPUCTOBYBATU cCrelianbHy TEpMIiHOMOrilo ans
3anucis y NpoTokoni Aonuty, dikcyBaTu AOKYMEHTU Ta NpeaMeTH, ki
HanpaBnsAlTe 3 OKPEMUM [JOPYYEHHSM NpPO  AOMUT  iHLIOMY
cnigyowmy [2, c. 237-238].

Taky nos3uuito JocnigHMKa MK LIAKOM MNOALINSEMO, OCKiNbKK
OKPECIIEHi MOMOXEHHs TOYHO BigoOpaXkalTb OCHOBHI 3aBAaHHS
yyacTi cheuianicta nig 4ac npoBegeHHs [OonuTy, 30Kpema n Yy
KOHTEKCTIi AOoCnimXyBaHOI NpobrieMaTuku.

Buknag ocHoBHOro martepiany. BwuBueHHa MmaTepianis
NPaBO3aCTOCOBHOI MpPaKTUKM 3acBigyuno, Wo AONUT npoBOAMNU B
ycix 6e3 BUHATKY MPOBAKEHHSX MpPO 3MoYnHW npoTn 6esneku
BUPOOHMLTBA.

[onntyBaHnMn ocobamm 3a3Bu4an € CBigku (0MeBnaLi) HeLacHoro
BMNaaKy, notepninum, cnyxbosi ocobu, npauiBHUKM NigNpUeEMCTBA,
NPeACTaBHUKN KOHTPONbHO-HArNa40BMX OpraHiB Ta iH.

Cneundika oonuTy 3a3HavYeHNX OCib y KOXXHOMY BUMAAKy nonsirae
B HeoOXigHOCTI 3'dAcyBaTM HM3Ky OOCTaBWMH, MOB'SI3aHUX 3 YMOBaMMU
BMPOOHUYOI AiSNIbHOCTI, OpraHisalietd NEBHWX MPOLIECIB, NOCaLOBMMMU
0060B’A3kamm, NOPSAKOM BUKOHAHHSI MEBHUX POBIT TOLLIO.

Came TOMYy BaxIMBe 3HAYEHHS Mae CBO€YaACHE 3ary4YeHHs
chneuianicta Ao npoBefeHHs AOnNUTYy, nepegyciMm — Ha eTtani noro
nigrotoBku. 3rigHO 3 pe3ynbTaTtaMy aHanidy NpakTuku, crigdi 4acTo
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He 30iNCHIOITb HamnexHy MigroToBKy A0 MPOBEAEHHS LONUTY, LWO
npuM3BOoauTbL OO0 HEeoOXiOHOCTI MpoOBeAEHHS MOBTOPHMX OOMNUTIB 3
METOI YCYHEeHHs aediunTy iHdopmauii Ta iHWwWux Hegoniki. Tak,
NOLLUMPEHNUMMN € BUMAOKW, KOMM MPOBOAATb AOMUT LLOAO 3aranbHuX
obCcTaBWH HellacHoro BUNaaKy, a noTiMm, nig Yac yxe iHWoi cnigyvol
(poswykoBoi) Aii  (3gebinbworo Takox AonuTy), BiAGyBaeTbCA
YTOUYHEHHSI pPi3HMX crneuundiyHnx obcTaBuH, ki He Byrno 3'acoBaHo Ha
nonepegHboMy gonuTi. Taki NOMUAKA HagawTb [OOAATKOBI
MOXNMBOCTI ocobam, €Ki He 3auikaBneHi [gaeaTu npaBauMBi
MOKa3aHHS, OLUiHUTM 0Bi3HaHICTL CRiQYOro N YXXMTK 3axofiB 3 MEeTO
noganbLUoi NpoTUail po3cnigyBaHHIo.

Po3B’si3aHHA Uiel Ta iHWKMX Npobnem nonsrae y BUKOPUCTAHHI
cneuianbHMX 3HaHb, @ caMme 3aryyvyeHHs cneuianicta Ao opraHisauir i
NpoBeAEeHHS JOMUTY.

BusHayanbHU BNAMB  Ha  pe3ynbTaTMBHICTL  JONUTY B
NPOBaXEHHAX MNP0 3MoYMHW npoTn 6e3nekn BUpPOOHMLTBA Mae
niarotoBka A0 WMOro nNpoBeAeHHs. 3Ha4eHHs MiaroTOBKW nonsrae
B TOMY, WO cnigyomy noTpibHO cninkyBatuca 3 ocobamu, ski
BONOAIIOTb CneuianbHUMKN 3HAHHAMW, a OTXe, CNigyYnMn NOBUHEH He
nuiie MaTu YSaBMEHHSA, a N OpiEHTYBaATUCSA B Pi3HUX OCOBNMBOCTAX
M acnekTax Taknx 3HaHb.

3mMmicT gonomoru cneuianicta nig 4ac nigroToBkM A0 OONUTY
OXOMME HU3KY [Ail, CNpsIMOBAHUX Ha CTBOPEHHS YMOB [AJis
YCNMiLUHOro NPoBEeAEHHS L€l cnig4voi (po3LwwykoBoi) Aii, 3okpema:

1. OnpautoBaHHs TepmiHororii. Creuianict opieHTye crnigyoro
LLIOAO KITHYOBMX MOHATL | TEPMIHIB (3aranbHUX Ta cneuianbHuX), Lo
cTocyoTbca abo MOXyTb CTOCyBaTUCS NpeameTa AonuTy N 6yayTb
BMKOPUCTaHI Mig Yac Moro NpoBedeHHA SK OONUTYBaHMMKU ocobamu,
Tak i cniguMm. Lle HapgacTb MOXNUBICTb, MO-NepLle, MpaBUIBHO,
rpaMoTHO BECTM AONWUT, a no-gpyre, cnpuatuMe ¢OPMYBaHHIO B
JONUTYBaHOIo NepekoHaHOCTI Woao 0bi3HaHOCTI cnifgyoro CTOCOBHO
obcTtaBuH noAil, WO 3HMXYE WMOBIPHICTb 3MOBXMBaHb 3 OOKY
OONUTYBaAHOrO 3 MeETOK BBEAEHHs chnigctBa B OmaHy abo
MaHinynoBaHHA daktamn i gaHumu. Cneuianict TakoX Moxe
nigibpatn cnigdomy cneuianbHy nitepaTypy, BUMBYEHHS SIKOI MOXe
OyTM KopuCHMM, abo 3anponoHyBaTU 3anydYntu OO NPOBEAEHHS
OONUTY iHLWIKX crneuianicTie, SKWo BOayae B LibOMY NoTpedy.

2. BuByeHHa pokymeHTiB. Cneuianict gonomarae BU3HAYUTU
OOKYMEHTH, siKi NOTPIOHO BMBYMTK nepen NpoBeAeHHAM gonuTty. Tak,
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Y KOXXHOMY pasi AouifibHO 03HAaNOMUTUCS 3 NOCaA0BUMU IHCTPYKLIS MU
ocobu, siKy MraHylTb OONMTYBaTKW, 3'sicyBaTM 3MICT ii MOKasaHb 3a
pesynbTataMyM OMNUTYBaHHS Mi4 4Yac MPOBEAEHHS  TEXHIYHOro
po3crigyBaHHs HeLLacHOro BWMagKy, 3iCTaBUTM 1i MOKa3aHHs 3
NOKa3aHHAMM iHWKMX onuTaHuX. Kpim Toro, MOXyTb CTAaHOBUTM iHTEpPEC
OOKYMEHTU MNpO NPUTArHEHHS1 OO0 BiONOBIOANbHOCTI 3a MOPYLUEHHS
npaBuin OXOpPOoHW npadi, ki 6ynu gonylieHi AonMTyBaHUM, MeauyHa
OOKyMEeHTaUis, AOKYMEHTU, AKi NioTBEpAKYOTb KBanidikauito ocobu,
TOoWwo. 3aBOaHHs crneujanicta — BU3HAYMTU AN KOXHOI KaTeropii
JOoNUTYBaHMX cneuianbHui (iHaMBigyanbHW) Nepenik 4OKYMEHTIB, SKi
BigoOpaxxatoTb 06CTaBMHU, O MaKTb 3HAYEHHST ANsl KPUMIHANBbHOMO
NpoBaXeHHs, i HagaT\m AOMOMOry crig4yoMmy nig 4vac aHaniTM4YHol
po0OTU 3 TaKUMN LOKYMEHTaMMU.

3micT gonomory cneujanicta nonsrae B TOMY, WO BiH MOXe
BM3HAUMNTK, sIKi came [okasu (nokasaHHs iHWux ocib (cryx6oBumx
oci® nmignpuemcTBa, NOTEPMINOro, CBiAKiB, OYEBUALIB TPaBMaTU4YHOI
noaii, Meau4Hi OOBIOKW, OOKYMEHTM 3 O3HaKkaMu nNigpobneHHs,
BMCHOBKM €KCMepTM3 TOWOo) i B 4HAKiK MNOCNIAOBHOCTI AOUINbHO
npeag’siBUTV AONNTYBaHOMY.

3. O3HanomneHHa 3 maTepianamum TeXHIYHOro po3CnigyBaHHS
HewlacHoro Bunagky. ig Yac TexHiYHOro poacnigyBaHHS HELLACHOro
BMNAOKy KOMicCi NPOBOAUTL HU3KY Ail ANS BCTAHOBIEHHSI OOCTaBUH i
MPUYUH HewacHoro Bunagky. Cepepn Takux Ait — ONUTYBAHHSA Pi3HUX
kateropin ocib. Nepenik ocib, ski nignaralTb OMUTYBAHHIO, MOXe
OyTK pisHUM, NpoTe B Oyab-AkoMy pasi LuMu ocobamm NOBUHHI ByTu
noTepninuin, pobiTHMKK, 3 SKMMK BiH OyB MNOB’A3aHMI Yy Npoueci
npaui, oyeBnaLi HeLWacHOro BMNagKy, a Takox KepiBHUKK Ta daxisui,
Bil [OiANbHOCTI AKkux 3anexana 6esneka notepninoro. Cnig
aKUeHTyBaTW yBary Ha TOMYy, LLO cneuianicT He BMNOBHOBaXKEHWN
camocTinHo, ©6e3 yuyacTi cnigyoro, npoBoauTu OGyab-aki Al 3i
30upaHHA [gokasiB, a TEXHIYHMM IHCNEeKTop 34iACHIE Taki Aii
caMocCTiMHO abo X y cknafi KOMicCii, 3anydawum OO0 ydacTi B HUX
npauiBHKKIB NiANPUEMCTBA Ta rPOMaACbKUX OpraHisayin.

Os3HaroMreHHa 3i 3MICTOM BIigMOBIAHMX MNPOTOKONMIB Mig 4ac
nigroToBkM A0 AOMUTY HaJae MOXIMBICTb MONepenHbO BU3HAYUTU
no3uuio JONUTYBaHMX Ta X CTaBfEeHHS W NPUYETHICTb A0 nogii, LWo
JonomMarae BU3HAYUTW CTPaTEerito i TaKTUKY OOMUTY, iHWKX CRigyunx
(po3wykoBKX) 4ir, nependaunTn MOXIMBY NPOTUAII Ta ii cnocobw,
niaroTyBaTucsa 4O CNifikyBaHHA Ha haxoBOMY PiBHI.
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[o cneuianicta 3BepTalOTbCA ASIA KOHTPOSIKO 3a OOTPUMAHHAM
BAMOI [0 OMOPMISIEHHA pe3ynbTaTiB TEeXHIYHOro po3chigyBaHHA
HellacHOro BMNagky. Tak, nig yac NpoBedEeHHs ONUTYBAHHA Lie MOXe
OyT! KOHCymnbTauis MpPO Te, YM BMOBHOBaxkeHa ocoba MnpoBOOUTM
ONUTYBaHHSA, 4YM TMOBHICTIO BigobpakeHO Yy BigNOBIOAX BigoOMI
obcTtaBuHUM Ta hakTW, YM BUHEPNHUI Nepenik 3anntaHb, Yn Bignosigae
NMPOTOKONT OMWUTYBAHHA BCTaHOBMEHiN opmi Towo. Takox BapTo
CniNbHO MpoaHanidyBaTtu 3MIiCT Mnoka3aHb onutaHux. CneuianicTt
aKueHTye yBary Cnigyoro Ha nporanuHax, CynepeyHocTsxX Y
rnokasaHHsAX, MoBiAOMNSAE NpPO pPU3UKA  HEOB’eKTMBHOCTI  (AKLUO
€ NigcTaBn Tak BBaXaTu), MPOMOHYE CHOPMYMOBAT 3anuTaHHA Ons
JONnNTY 3 METOI YCYHEHHS HEOOSiKIB, MPOranuH, CyrnepeYyHocTen.

4. dopmynioBaHHs  3anuTaHb  ang  gonuTy.  [lonomora
creujianicta NoTpiOHa ANs BU3HAYEHHSA XapaKTepy, NocnigoBHOCTI Ta
3MICTY 3anuTaHb A5 Pi3HUX KaTeropi ONUTYBaHMUX.

Hanpuknag, nig yac gonuty noTepninoro o60B’a3KoBO NOTPIGHO
3'qacyBatu, €Ky onepauito BiH BWKOHYBaB, HAKAMU TEXHIYHUMMU
3acobaMmmn KOPWUCTYBaBCs, YW BigMoOBigae MOpPsSiAOK WMOro  Ain
HOpPMaTMBHMM BUMOraM, LLIO BM3HAYEHi Ana Takoi onepavii, y skomy
NONOXEHHI 3HaxoaMBCA A0, Mig Yac i nicna BUKOHAHHA onepauii, sKi
NopyLLUEeHHs npaBun 6ynu JonyweHi HUM Ta iHWKUMK ocobamu, XTO i
KON NpOBOAUB IHCTPYKTaX, Yn 3abesnedeHunii noTepninum sacobamm
iHAMBIOYaNbHOMO 3axXMCTY, KUK TX CTaH TOLLO.

Crneujanict, sKMA Mae [OOCBi4 NPOBEAEHHA  TEXHIMHUX
po3cnigyBaHb HeLlacHMX BUMNaakiB (OyB 4rneHOM KOMICIl, npautoBaB y
KOHTPOIbHO-HarNs40BMX OpraHax), MoXe 3anponoHyBaTV 3anuTaHHs,
AKi HagagyTb MOXIMBICTb 3'ACYBaTW, YU HE YMHUIIUM TUCK Ha
noTepninoro 3 MeTOK MpUXOBaTM HelwacHui Bunagok abo
HeoB’eKTMBHO BigoGpasunTK iHdopMaLilo Npo TpaBmaTUYHY MOAit0.
Hanpuknag, 41 Hagxoaunu nponosuuii Woao AOMOMOrM B MiKyBaHHI
BOOMIH Ha 3rogy nOTEpnifioro He MOBIAOMMATU NPO HeLLACHUR
BMNAJOK. 3anuTaHHA Mpo XapakTep NpuxoByBaHUX obcTaBuH (Bpak
3acobiB  iHOMBIQyanbHOrO  3aXUCTy, HEMNPOXOMKEHHA HaBYaHHS,
iIHCTPYKTaXy, MEAMYHOro Ornsagdy, HeHanexHe [OOKyMeHTarbHe
0hOopMIIEHHS POBIT) NOTPIOHI AN BCTAHOBMNEHHS CMPaBXHIX MPUYMH
HaCTaHHSA HelLLLacHOro BUNaakKy i BignosiganbHUX ocib.

FAKLO NoTepninoro HEMOXNMBO gonuTaTh (3arvHys, NepebyBae B
TSDKKOMY CTaHi), cnig 3'scyBatu OOCTaBMHM HELLACHOrO BUMAAKy
LWAXOM OonuTy odeBuguiB. BaxnumBo 3'sicyBatn, xTo Moxe OyTum
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o4eBuguem nogii. Tak, BUKOHaAHHS BUPOOHUYMX onepadin nepenbavae
OOKYMEHTarnbHy pernameHTaLilo, y SKii BinobpaxeHo, XTO came Mae
BMKOHYBaTU pobOTY, SKMIA NOPSAOK ii BUKOHAHHSA TOLLO. TOMY SIKLIO,
Hanpuknag, y Hapsgi-4onycky 3asHavyeHo cknag opuragun, ToO MOXHa
nepen6aunT, Wo oyeBmauamMu 6ynu came Li ocobu.

Cnyx060Bi ocobu, Ha AKMX MOKNageHo OOOB’SA30K AOTPUMAaHHSA
Pi3HUX HOPMATMBHWX BMMOF, He 3aBXAW 3auikaBreHi [aBaTu
npaBaMBI MOKa3aHHs, OCKINbKM Le MOXe CTaTu MPUYUHOK0
NPUTArHEHHA iX OO0 BigNoBiganbHOCTI. HamaraHHsa ckopucTtaTtucs
cBOiMM nepeBaramy  Woao  obBisHaHOCTI  Npo  0COBNUBOCTI
pernameHTadii, TOpsaAoK BMKOHAHHS pobiT — TMNoBa MiHis noBegiHkn
gonutyBaHux. CnigyomMy OoUinNbHO 3BEpPHYyTUCS OO0 creuianicta 3a
PO3’SACHEHHSIMW LoO0 Cry>XboBMX ODOB’'s3KIB, MeX BiAMOBIAANbHOCTI
Pi3HMX KaTeropin pgonutyBaHux. CneuianicT TakoX [JOMNoOMOXe
BM3HAYMTK KOO OCib, skmMx noTpibHo gonutaTtn. OcobnmeicTb AoNUTy
pi3HMX KaTeropin ocib nig 4ac posacnigyBaHHSA 3JI0MMHIB MPOTU
Oe3snekn BMPOOHMLTBa MNongdrae B TOMY, LIO, MOMNPU CXOXWK, Ha
nepLUnn nornsag, Xxapakrep 3anuTaHb, Ski NoTpibHO 3’acyBaTu nig vac
OONUTY, BaXMBO 3HATM OOOB’AAI3KM  Pi3HMX crnyk6oBux OcCi®
nianpMemMcTBa, OCKIfbKM Le BM3Ha4yae ix BignosiganbHicTb. [ig vac
JonuTy, Hanpuknaza, rofloBHOro iHXeHepa, KepiBHWKa nigposainy 3
OXOpOHM npaui, 6esnocepenHLOro BUKOHaBLUSA pobiT, y NpoLeEci
BMKOHAHHS ~ SIKMX  CTaBCA  HeWaAcHWM  BUMAAOK,  MOTPIOHO
OpieHTyBaTMCA B 3MICTi iXHiX ODOOB’A3KIB, Mexax BiAMoBi4aNbHOCTI,
MOBHOBaXEHHAX. PO3’AACHEHHs Uux ocobnMBOCTEN — 3aBOAHHSA
cneuyjianicra.

3rigHO 3 pesynbTaTamMu BUBYEHHS MaTepianiB KpUMiHaANbHUX
NpoBaXXeHb, ONTMMaNbHMM MIAXOAOM Chig BBaXaTu rpynyBaHHS
3anutaHb Anga cnyx6oBux ocib. Y3aranbHeHHs1 NpPaBO3aCTOCOBHOI
NPakTUKM Hagano MOXIMBICTb COPMYMOBATU TaKWW anropuTm
aonuTty:

1. OpraHizauinHo-npaBoBa Ta NpodeciiHa CKNaaoBi 3anuTaHb
ana  ponuty (KMM npauioe, 3 9Koro 4acy, npodpecia, CymikHi
creuianbHOCTI, sIK MpUM3HaA4YeHWA Ha nocagy, [OocBig poboTu 3a
crewianbHiCTIO | 3aranbHUN, XTO € 6e3nocepenHiM KEPiBHUKOM).

2. MocapoBi 000B’A3KM Ta BMMOIM 3 OXOPOHM npaui (nepenik
000B’A3KIB, AKUMW OOKYMEHTaAMWN pernameHToBaHi, Y4 O3HanomIrieHa
ocoba 3i cBoiMM O0OOB’Ai3kaMW, 4YMM Le NiATBEPIKEHO, XTO
O3HaMoMMB, KONMKU, 3a sKi O0’ekTU BignoBiganbHUA, sKi poboTU
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BMKOHYE, sIKi OOOB’sI3KM 3 OXOPOHW NpaLi, Ak po3noAin 00oB'sA3KiB i
BiONOBIAANBHOCTI MiX iHXEHEPHO-TEXHIYHUMK NpaLiBHUKAMM).

3. KOHTpoNb 32 [OTpMMaHHAM  MpaBuil  OXOPOHM  npaui
(4n 30IACHIOTb, KM, SIK, NEPIOANYHICTb, YN BYNN NOPYLUEHHS, SAKNX
3axofiB pearyBaHHsA 6yno BXUTO, CTaH 3abe3neyeHoCTi iIHCTpyKUisMu
M iHLWMMW HOPMATUBHUMUN JOKYMEHTaMM 3 OXOPOHU npaLli).

4. HaByaHHa  ©e3nevyHuMx  npunomiB  npaui,  iHCTPyKTax
(4m NpoxoamB OONUTYBAHUI, KOMW, XTO NPOBOAUB HABYaHHS, YUM Lie
NiATBEPAXEHO, IHCTPYKTaX (3MICT, KON NPOXOAMB, XTO NPOBOAMB, A€
i KOnu), NiaATBEPLKYBamNbHI JOKYMEHTH).

5. 3abesneyeHicTb 3acobamu iHOMBIOYaNbHOIO 3axuUCTy, iX
BMKOPUCTaHHSA (CMeuoasar, CneuB3yTTsl, Kacku, 3axMCHi OKynsipu
TOLLIO, CTaH, Y1 BUKOPUCTOBYBanu).

6. beanocepeaHe BMKOHAHHA POGIT (XTO OaB PO3NOPSMKEHHS,
XTO KepyBaB BWKOHaHHAM pOBIT, CTaH TEXHOJMOMYHOIO OCHALLEHHS,
obnagHaHHs pobOoYOro Micusi, OropoaXKyBanbHi, 3aXMCHi MPUCTPOI
(HasiBHiCTb, CTaH), 4Kkux 3axofiB 6e3nekn HeobxigHo OGyno
JoTpumMmyBaTucd, 9K (bakTM4YHO BUKOHYBanu poboTy, Aii notepninoro
(aky onepauilo BMKOHYBaB, SIKUM iHCTpYMEHTOM, Sk cebe mosoaus,
XTO nepebyBaB NoOpyd i3 NoTepninum, Noro Air).

7.3axogM pearyBaHHA Ha HelwacHWW BUMNagok  (MeaunyHa
Jornomora, NoBifOMIIEHHS KEPIBHULTBA, YNOBHOBaXXEHUX OpraHiB, KM i
SIKMX 3aXOMIB YKUTO Ans 30epexxeHHs1 00CTaHOBKM Ha Micui nogii).

8. TexHiyHe po3cnigyBaHHA HeLWACHOro BUMAAKy (OOoUiNbHICTb
aonuty ocid, siki 6pany y4acTb y TEXHIYHOMY pO3CrigyBaHHi, i nepenik
3anuTaHb 3anexaTtb Big pe3ynbTaTiB TeXHIYHOro po3crigyBaHHA
(Heponiku, NporanuHu, He3'sicoBaHi 0GCTaBUHMW, MOPYLLEHHS TOLLO).

Takni 3aranbHUN anropuTM Moxe OGyTu 3acTocoBaHO nig yac
Jonuty  pisHMX Kateropin oci6 y Oyab-aKMxX  KpUMiHanbHUX
NPOBaKEHHAX MNPO 3M0YuHW npoTn 6e3nekn BUMpoOHUUTBA. BiH
CMpOLLYE yABMNEHHS Npo cneumndidHi ocobnmBoCcTi 4oNUTY CRyXBOBUX
0Cib, OCKifnbKMu Hagae MOXIIMBICTb OXOMUTU CUCTEMY Opradisauii Ta
NpaBoOBOr0 perynoBaHHA BUMPOBHUYOI  AIANbHOCTI, cuctemy i
CTPYKTypy  OOOB'A3KIB  OOMMTYBAHOIO  WOAO  AOTPUMAHHS
HOPMAaTMBHMX BUMOI 3 OXOPOHM MNpaui KW TexHikm 06e3neku, Lo
3abesneyvye TOYHICTb | MOBHOTY BCTAHOBITHOBaHUX OaHKX.

3anexHo Big o06CTaBMH KpPUMIHANBLHOIO MPaBOMOPYLLEHHS
crewianict MoXe 3anpornoHyBaTW KOHKPETU30BaHi 3anuTaHHs (oo
nopsigKy npoBedeHHs MeBHoro Buay pobiT abo yToyHeHHs korna
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0boB’A3KiB cnyxboBux 0cib, Mex BignoBiganbHOCTI 3 ornggy Ha
po3noAin oboB’A3kiB 0Cib, BigNoBiganbHMX 3a OXOPOHY Mpaui, TOLOo).

BaxnuBe 3HayeHHA Mae Jdonomora cneudianicta nig 4vac
npoBeaeHHs OonuTy, sika nonsrae y ikcadii npouecy gonuty 3a
J0MOMOrot TeXHIYHMX 3acobiB. 3okpema, Bifeo3anuc 3roaom HagacTb
MOXIUBICTb AOAATKOBO MNpoaHanidyBaTy CnifbHO 3i cnewianictom Ti
acnekTn, sKi  UikaBnNaTb  cnigyoro  (nNoBediHka,  HamaraHHs
JONMTYBaHOIrO MaHinynoBaT 3a OOMNOMOroH HassiBHUX cheuianbHuX
3HaHb, YTOYHEHHS, PO3’ACHEHHSI HE3PO3YMINIMX TEPMIHIB TOLLIO).

BucHoBku. OTxe, rofloBHa 0CobnMBICTL MPOBEAEHHST OOMUTIB Y
KPUMiHaNbHUX MNPOBaXEHHAX MNP0  3M0YMHM MpoTU  Oesneku
BMPOOHMLTBA nonsrae B HEOOXiQHOCTI BCTAHOBIEHHSA (3'ACYyBaHHS)
cneumdiyHnx ob6cTaBuH i pakTiB, WO 3yMOBIEHi 0OCOGNMBUM
nopsaaKoM NpaBOBOI pernamMeHTauil NpaBoBiAHOCUH Y cdhepi OXOPOHHU
npaudi Ta 6e3nekn. [ns pi3HUX y4YacCHUKIB TPYAOBMX NMPaBOBIOHOCUH
3anexHo Big I1XHbOro CcnykboBOro CTaHOBMLLA, OpraHi3auinHol
dopmu  nignpuemMmcTea, BWOY rOCMOAAPCLKOI  AOisSNbHOCTI  TOWO
BCTaHOBIIEHO Pi3Hi MOBHOBaXeHHS, npasa 1 0608’a3ku. CchopmyBaTn
ob’ekTBHE, CUCTEMHE Ta MOBHEe YABMEHHA nNpo Ui obCcTaBuHU
ponomarae came criedianicr.
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Tymofieieva N. — Researcher of the Scientific Laboratory on the
Problems of Pre-Trial Investigation of the National Academy of
Internal Affairs, Kyiv, Ukraine

Participation of a Specialist in Organizing and Conducting
Interrogations in the Investigation of Crimes
against Production Safety

The content of the specialists work on preparation for
interrogation, formulation of questions for various categories of
interrogators, assistance in the application of tactical methods,
establishment of psychological contact with the interrogator are
revealed and analyzed.

It was established that in the investigation of crimes against
the safety of production, mainly interrogate: withesses (witnesses)
of an accident, the victim, officials, employees of the enterprise,
representatives of control and supervisory bodies, persons
who participated in conducting a technical investigation of an
accident at work.

The content of the assistance of a specialist, which includes
clarification of circumstances related to the conditions of
production activity, the organization of production processes, the
duties of interrogators and other participants in production
activities, the procedure for the execution of certain works, is
determined and disclosed.

Considering the opinion of the specialists of the control and
supervisory bodies, an algorithm for interrogation taking into
account the peculiarities of interrogation of the officials and the
issues of the organization and legal regulation of production
activity, the system and structure of the duties of the interrogator
regarding observance of normative requirements on occupational
safety and safety are proposed.

The expediency of thorough preparation for interrogation of
employees of the enterprise is substantiated and the possibilities of
use of special knowledge for the increase of the effectiveness of
such interrogations are revealed.

Keywords: specialist; interrogation; special knowledge; crimes
against production safety; investigation.
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YK 343.147:343.343.6

Knumayk M. 1. — HaykoBun  cniBpoBiTHMK
HayKoBO-AocnigHoi nabopatopii 3 npobnem
EeKCNepTHO-KPpUMIHAMiCTU4YHoOro  3abesneveHHs
HauioHanbHOT akagemil  BHYTpILWHIX cnpas,

M. KWiB;
Beeanoe €. 1. — 3p006yBay HaykoBO-OOCHIAHON
nabopartopii 3 npobnem €eKcnepTHO-

KpuMiHanictnyHoro 3abesneveHHa HauioHanbHoT
akazemii BHYTpiLWHiX cnpas, M. Kuis

OcobnuBocTi 3any4YeHHA cneuyianicta

A0 npoBeAeHHA ornaay niA yac poscniayBaHHA
He3aKOHHOro nepenpasrieHHs1 OCib

yepes AepKaBHUNA KOPAOH YKpaiHu

no3a NyHKTamMu Nponycky

Po3acnidysaHHs He3aKOHHO20 rnepemuHy KOpOOHY YKpaiHu no3a nyHKkmamu
npornycky nepedbayae 4Yumano mpyOHowjie, SKi noe’si3aHi 3 opaaHizoeaHicmio ix
BUKOHAaHHSI, KOHCipaujieto, Hasi8HICMIO 38’s3Kig i3 epoMadsiHamMu iHWUX depixas.

BasHayeHo, Wo KpuMiHaribHi Mpo8adKeHHs1 MPO HE3aKOHHE MeperpaessieHHs1 ocio
yepes depxxasHuli KOPOOH YKpaiHu Hanexampb 00 CknadHUX 3 ro3uuit siK topuduyHo20
aHanizy, mak i 30ilicHeHHs 0ocy0ogo2o poscridysaHHs. Lle 3ymosrieHo: xapakmepom
crocobig yYUHEHHSI, SKUM rfpumaMaHHe 3HUWeEHHs1 6azambox cridie KpUMIHasIbHO20
pasornopyweHHs;, OpeaaHi3oeaHicmio ma KoHcripayieto npomuripasHux Oil, 3HaHHAM
rpasoriopywHukamu ocobnusocmeli i Hedosikie cucmemu OXOPOHU U nepemuHy KOPOOHY
Ha oKkpemux Uiozo OifsiHKax, yCKaOHEeHUM rpPO8eOEHHSIM OKpPeMUX CriOYuUX (PO3WYyKO8UX)
Oiti, 6pakom cnid4ux i crieujasnicmie, wWo 60s100itomb creyjanbHUMU  3HaHHSMU U
Hasu4Kamu po3cridysaHHs1 uiei kKameaopii posadxeHb, MoLo.

PoscrnidysaHHsi  KpuMiHanbHUX MpaeoropyweHb aHarsnizoeaHoi  kamezopii
nompebye aKkmueHiuwo20 3acmocy8aHHsl creuyjanbHux 3HaHb Onsi o0depxaHHs
Ookasz0e0i iHhopmauii 3a doromoeoro crieyianicmie. Baxnueo, wob cneuianicm, skuli
Hadae doriomoey crid4omy 8 oensdi micus nodii, Mag He nuwe creuiarnbHi 3HaHHS 8
reeHitl 2anysi, a U 0ocmamHi HaBUYKU iX 3aCmMocy8aHHs Ha npakmuuj.

O6rpyHmosaHo, wo micHa 83aemol0ia Mix nidpo3dinamu noniyii ma
MPUKOPOOHHOI crlyx6u uj000 83aEMHO20 C80EYACHO20 IHGHOPMY8aHHS MPO BUSBMEHI
03HaKU He3aKOHHO20 riepernpasneHHsi (mid2omosku) ocib Yyepe3 depxasHull KOPOOH
YkpaiHu no3a nyHkmamu rporycky 0acmb 3mMo2y eghekmusHiwe rnposoodumu ciiddi
(po3wiykosi) dii nid Yac po3cnidysaHHs1 Ub020 8Udy KPUMIHaNbLHUX NpagornopyueHb.

KoHcmamosaHo, wo nid 4Yac oensidy Mmicuss nodii, rMog’si3aHo2o 3 He3aKOHHUM
repemuHoM KOpOOHy Mo3a fyHKmamu rfporlycKy, y 383Ky 3 HeO0CMamHiM 3as1y4eHHsIM
crieyjarnicmie | 8UKOPUCMAHHSIM MEXHIKO-KpUMIHanicmuyHux 3acobie He eci dokasu

© Knumuyk M. 1., Beranos €. 1., 2018
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8usensitoMb, 8uUrlyYyaromb | Oocnidxyroms, repedyciM Ue CmocyembsCsi Mo4amKogo20
emarty poscnidysaHHsi. Kpim moeo, nid yac cmeopeHHs criid4o-ornepamusHoOi 2pynu Ors
nposedeHHs1 oarnsidy micysi nodii crid ypaxosysamu, w0 O0OUH 3 i YrieHi8 nosuHeH mMamu
docmamHiti doceid pobomu 3 rPOBEOEHHsT MepuIoYep2o8uUX CidYuUX (po3wykosux) Oiti
y rpoyeci po3cridysaHHs1 KpUMiHarbHUX npasornopyweHb Uiei kKamezopii.

KnioyoBi cnoBa: kpvMiHanbHe NpOBamXeHHS; KpUMiHanbHe NpaBoOMoOpYLUEHHS;
He3aKoHHe nepernpaBneHHs ocib; cniavi (po3wykoBi) Aii; cneujanicT.

MoctaHoBka npo6bnemu. [lonpu crpoweHHa  npoueayp
nepeTuHy Oep)XaBHOrO KOPAOHY YKpaiHM W ogHoYacHe BNpOBaKEeHHS
3axofiB, CNpPsIMOBaHMX Ha MOCUMNEHHS MOr0 OXOPOHW, MOLUMPEHUMU €
BMMAOKN HE3aKOHHOIO nepenpasneHHs Ocib Yyepes OepkaBHUIN KOPOOH
no3a nyHKTamu nponycky.

Y cT1. 332 KK YkpaiHu nepenbadeHo kpMMiHanbHy BianoBidanbHICTb
3a He3aKoHHE nepenpaBrieHHs ocib Yepes aepaBHUA KOPAOH YKpaiHw,
OpraHi3aLilto He3aKOHHOro nepenpasreHHs], KePIBHULTBO TakMMK AisMu
abo cnpusHHA X YYMHEHHIO NopajamMu, BKasiBkaMu, HagaHHsaM 3acobis
abo ycyHeHHaAM nepewkon [1]. Bukputta 7 po3cnigyBaHHsi
KpUMiHanbHUX NpaBoOMnopyLleHb Ljel kaTeropii noTpebye akTMBHILLOIO
3aCTOCyBaHHA  crieyjanbHUX 3HaHb AON19  ofepXaHHs  [0Ka3oBOl
iHdbopMaLii 3a 4onomMoroto cnewianicTis.

AKTyanbHiCTb  BUKOPUCTaHHS  creuianbHMX 3HaHb Mig 4ac
po3cnigyBaHHA  KPUMIHANbHUX MNPaBOMOpYyLUEHb, MOB’A3aHUX i3
HE3aKOHHUM nepenpaeBrieHHsIM Ocib Yepe3 Aep)KaBHMW KOPOOH Mo3a
NyHKTaMW NPOMycKy, 3yMOBNEHO TWM, WO BOHW [alTb 3MOry
[OOCTOBIpHilLe BCTaHOBUTM 6e3nocepefHin ¢hakT nepeTuHy KOpPLOHY,
CNpUsItOTb OTPMMAHHIO JOKa3iB NPOTUNPAaBHOI AisiNbHOCTI OKpemux ocio.

PoscnigyBaHHS He3akOHHOro nepeTuHy KopaoHy YKpaiHu nosa
nMyHKTaMu nponycky nepeadavae uvMmano TpyOHOLLB, MOB’S3aHMX
3 OpraHi3oBaHICTIO iX BMKOHAHHS, KOHCMipaLieto, HasiBHICTIO 3B’A3KIB i3
rpomMagsHamu  iHWKMX aepxaB. PedopmyBaHHA  KpUMiHaNbHOrO
npoLiecyanbHOro 3akoOHOA4ABCTBa Ta NPaBOOXOPOHHOI CUCTEMM 3aranom
BMCYBa€ nNiaBuWLLEHI BMMOrM [0 OpraHiB [OCYA0BOro poschigyBaHHS
CTOCOBHO [JOCKOHAroro BOJSIOAIHHA TaKTMKOK Ta  METOAMKO
po3cnigyBaHHSA OKPEMUX KaTeropi KpMMiHanbHMX NpaBonopyLUeHb.

AHaniz ocTtaHHix pocnigxeHb i ny6nikauin. MeTtoanku
po3cnigyBaHHA KpUMiHanNbHUX MNpaBOMNoOpYyLIEeHb, MOB’A3aHUX i3
MOPYLLUEHHAM AepXaBHOro KopaoHy, po3pobnsanu |. B. AsepiH,
J1. KO. Kanitanuyk, HO. I. NiteiH, J1. 1. CamuriH, B. O. Cny, A. 3. Copoka,
C. A. YepriHeup. [MuTaHHA 3acTocyBaHHA cneuianbHUMX 3HaHb nNig
Yac po3chnigyBaHHA  KpPUMIHANbHUX MPaBOMOPYLIEHb BMBYamIu

339



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

B. . ToHuapeHko, A.B.IlweHko, B. K Jlucnuenko, P.T1. Mapuyk,
I. B. MocTuka, 3. M. Cokonoecbkuia, B. B. Liupkans Ta iH.

MeToto Uiel cTaTTi € JocnimkeHHs ocobnmMBOCTEN 3anyyeHHs
cheuianicta nig 4ac ornagy Micua nogii Ta 3acTOCyBaHHSA HUM
crneuianbHUX 3HaHb Yy Mpoueci po3cnigyBaHHA  HE3aKOHHOro
nepenpaenieHHsl OCi0 4yepe3 AepXXaBHUM KOPAOH MNo3a MyHKTaMu
nponycky. CaMme fgeTanbHa XapakTepuCTUKa TakuMx 3HaHb HaJacTb
MOXIMBICTb  BMOKPEMUTW  BaXIMBi MWUTAHHA, $SKi  HEobXigHO
BMpILIYBATU CRigYMM Y KPUMIHANbHUX MPOBaKEHHAX 3a Li€to
KaTeropieto NpaBonopyLUEHb.

Buknag ocHoBHoro wmartepiany. Ocobnvee reorpadiyHe
po3TallyBaHHS YKpaiHW, HasiBHICTb CMiflbHUX KOPAOHIB i3 AepxaBaMn —
yneHamn €Bponencekoro Coto3y, TMYacoBa OKynauisd 4YacTuHU
TepuTtopii YkpaiHu (ABToHOMHOI Pecny6niku Kpum, okpemmnx pamoHis
[oHeupbkoi Ta JlyraHcbkoi obracten) € cnpuaTnMBUMK dhakTopamm
ONA  BUYMHEHHS KPUMIHANbHUX NpaBoMopylleHb 3 HEe3aKOHHOro
nepenpaeneHHs ocid 4epe3 OepXaBHWUA KOPAOH Mo3a MyHKTaMu
NponNycKy 3 Pi3HUX MOTUBIB (TOPriBMsS NMOAbMU; HeneransHa Mirpadis;
HE3aKOHHUM MepeTVH KOpPAOHY ocobamu, siKi OrofioleHi B PO3LUYK;
KpMMiHanbHi NIpaBoNoOpyLUEHHSI TEPOPUCTUYHOTO CNPSAMYBAHHS TOLLLO).

KpvMiHanbHi NpoBagKeHHS NPO HE3aKOHHE MepenpaBrieHHsT Ocid
yepes AepkaBHUI KOPAOH YKpalHW HanexaTb A0 CKNnagHux 3 nosuuin
SK FOPUONYHOro aHanisy, Tak i 34inCHEeHHA 40CYA0BOro po3criigyBaHHs.
Lle 3ymOBneHo: xapaktepom cCrnocobiB YYMHEHHA, SKUM MpuTamaHHe
3HULLIEHHA OaraTbOX ChnigiB  KPUMIHANBHOTO  MPaBOMOPYLLEHHS;
OpraHi3oBaHICTIO Ta KOHCMipauielo MpoTUNpaBHUX AiA; 3HAHHAM
NpaBoMoOpYyLUHMKaMN OCOONMBOCTEN i HEOOMIKIB CUCTEMU OXOPOHU W
nepeTnHy KOPAOHY Ha OKpeMux WOoro [AinsiHkax; TpyaHoLamu
NPOBEAEHHSA OKpeMUX Cigumx (pO3LIYKOBMX) Ai; OGpakom criguux i
cnewjanicTis, WO BOMOAiOTL cheuianbHUMKU 3HAHHAMU 11 HaBUYKaMU
po3crigyBaHHs Li€l KaTeropii npoBagXeHb, TOLLO.

MowykoBa [isANbHICTb 3  BUSIBMEHHS Oci6, 4k 3aincHuNm
HE3aKOHHUIN NepeTVH KOPOOHY, I'PYHTYETLCA Ha CNPURHATTI CrigymMm
KapTuHu noAil  KpUMIHanNbHOro MPaBOMOPYLLUEHHS 3a [OMOMOroo
BU3HAYEHH TUX 3MiIH Y HaBKOMMLWIHbOMY CepedoBuLli,  SKi
Bigobpasunuca B HbOMY BHacnigoK MiArOTOBKKW, YYMHEHHA abo
NPUXOBaHHS 3a3HaA4Ye€HOro nNpaBonopyLleHHs. [NpoTe OTpUMaHi B Takun
cnoci6 BiOOMOCTI He 3aBXau OalTb NiAcTaBu AN BMCHOBKY NpPO
HasiBHICTb abo BiOCYTHICTb Y BYMHEHOMY O3HaK KpPUMIHANbHOMO
npaBonopyLlleHHsa. BukoHaHHA UbOro 3aBAaHHA  BiabyBaeTbcH
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3a3BM4Yall Ha NOYaTKOBOMY eTani po3CnigyBaHHs, MiCNs 34iNCHEHHS
nepLIoYeproBux i uneHamu cnigvo-onepatmeHoi rpynu (COIN) Ha
Micui nopgji. Tomy noyaTkoBMM eTan pOo3CrifyBaHHSA KpUMiHanbHUX
npaBornopylweHb, nepegbaveHnx cr. 332 KK YkpaiHu, MoxHa
CXapakTepusyBaTi K MOLUYK O3HaK KPUMIHANbBHOMO NpaBOmnopyLUEHHS
Ta 34INCHEHHSA NepeBIPOYMHUX 3ax04iB AN BUPILLEHHS NUTAHHS Mpo
BHECEHHS BiAnoBiaHMX Bignomocten ao €PP.

Cniguwn ornag € ogHielo 3 HEBIAKNAAHMX cnigumx (PO3LLYKOBUX)
Oin, pernameHToBaHux ct. 233, 237-239, 241 KIK YkpaiHn [2].
OpaHuM i3 HancknagHIWKnX BUAIB Ornagy € ornsag Micusa nogii, Tomy B
HayKoBi CTaTTi OOUINbHO OBMEXUTUCS [OoChiIKEeHHAM cneuundikm
LbOro BMAy ornsagy nig yac He3aKkoHHOrO MepenpaBreHHs ocib Yepes
AepXaBHUIN KOPAOH YKpaiHW no3a NyHKTaMu Nponycky.

Ornag micusa nogii € HeBigKMagHOK CNigYo (PO3LLYKOBO) Aieto.
Lle 3ymoBneHoO HeobXigHICTIO OTpUMaHHS iHgopMaLii Npo 06cTaBUHK
noajii B MNEepBiCHOMY, HEe3MIHEHOMY CTaHi, OCKinbku Oydb-ske
3BOSIIKAHHA CNpUYMHAE BTPaTy peyvYoBUX [JoKasiB, 3MiHY CrnigoBoi
KapTuHu. HeBigknagHicte ornsgy Micua nofii nos’sisaHa  TakoX
i3 HEOOXIOHICTIO onMepaTMBHOrO OTPMMAaHHA iHpopMaLii 3 MeTo
opraHisaLii po3LlyKy NpaBoOMOPYLUHWKIB, MPOBEAEHHS iHLUMX Chigvmx
(pO3LyKOBMX) Ai, CNPsIMOBAHMX Ha PO3KPUTTA  KPUMiHANbLHOIo
NpaBOMoOPYLLEHHS.

Mig 4yac gocygoBOro poacrigyBaHHA chnigdi MaloTb cripaBy sk
i3 TPAOULUIMHAMW  ONs KPUMIHANICTMKK, Tak | 3 HeTpaguuiiHummn
cnigamMmyn Ta peyvyoBMMUM AoKazamu. Y Takmx BuNagkax Ons HanexHol
nigroToBKM W opraHizadii cnigvoi (po3wykoBoi) Aii, BUSBMEHHA W
OLiHIOBaHHSA BCiX 00CTaBMWH, WO MalTb 3HAYEHHST AN KpUMiHANbHOro
NpoBagXXeHHH, MNpaBuUMbHOrO BiAOOpPY TUX OB’eKTiB, SKi MOB’'A3aHi 3
NigroTOBKOKO Ta BYMHEHHSAM MpPaBOMOPYLIEHHS, nuwe 6a3oBoi
IOPUAMYHOI NIAFOTOBKM Criigyoro moxe 6yTu 3amano. Tomy 3 MeTolo
3abe3neveHHs ePeKTMBHOCTI ornaay Micus nogii JouinbHO 3anydartu
cneujanictis. BaxnuBo, wo6 cneuianict, Sk Hagae gonomory
cnigyomy B ornagi Micuda noAil, MaB He nuwle cneuianbHi 3HaHHS B
MeBHiIN ranysi, a 1 4OCTaTHI HaBUYKM iX 3aCTOCYBAHHSA Ha NpakTuLi.

Y 4.1 cr.71 KIK VYkpaiHu nepegbaveHo yyactb Yy
KpMMiHaNLHOMY  MpOBaKeHHi  cneuianicta, SAkMA  Bonogie
crneuianbHUMKU 3HAHHAMW Ta HaBMYKAMKU 3aCTOCYBAHHS TEXHIYHUX
abo iHwmx 3acobiB i MOxe HagaBaTM KOHCynbTauil nig uvac
OOCYy[OBOro po3CrigyBaHHS W CydOBOro po3rfisgy 3 nuTaHb, WO
notpebyTb  BiAMOBIAHMX  cheuianbHMX  3HaHb | HaBUYOK,
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a B 4. 2 c1. 71 KINK YkpaiHm — MOXNUBICTb 3arnydeHHs crelianicta ans
HafgaHHs ©6e3nocepedHbOl TEXHIYHOI  gonomorn (cboTorpadyyBaHHs,
CKNafleHHs1 CxeM, MnaHiB, KpecneHb, BiAGIp 3paskiB Ans NpoBeaeHHs
eKcnepTM3n TOLLO) CTOPOHAMM KPUMIHAMNBLHOMO NPOBaKEHHSA Ta CYAOM
nig Yac cygosoro posrnaay [2].

MMicna HabpaHHs YnHHOCTI 3akoHoMm YkpaiHu «[po HauioHanbHy
noniwito» y WTaTHIN CTPYKTYpi cnigumx Biaainis (BigaineHb) CTBOpeEHO
nigposginu, WO  MalTb  BUKOHYBaTM  OYHKUiT 3  TEXHiKo-
KpUMiHanicTu4Horo  3abesneyveHHs  cnigyumMx  (PO3LIYKOBWUX)  AiN.
B IHCTpyKUii Npo NopsgokK 3anydeHHs npauiBHUKIB OpraHiB 4OCY40BOro
poscnigyBaHHa noniuil Ta EkcneptHoi cnyxbu MBC YkpaiHn sk
crneuianictis gna  yyacti B nNpoBedeHHi ornagy Micua  nogi,
3aTBepKeHo Hakazom MBC Ykpainu Big 3 nmuctonaga 2015 poky
Ne 1339, BM3Ha4eHO: cneujianicT — iHCNEeKTOpU-KPUMIHanICTu, cTapLui
IHCNEKTOPU-KPUMIHAMICTWN, TEXHIKU-KPUMIHAMICTK, a B pa3i yTBOPEHHS
CEKTOPIB TEXHIKO-KPMMIHanNICTUMHOrO 3abe3nevyeHHs cnigyuux i —
KEepiBHMKM 3a3HAYeHUX CeKTopiB, $Ki BXOAATb GO CTPYKTypw
BIONOBIOHMX OpraHiB  AocyooBOro  poscnigyBaHHA  (HCnekTopu-
KpuMiHanicTn), npauisHuku ExkcneptHoi cnyx6u MBC YkpaiHu B cknagi
cneujanisoBaHoi  nepecyBHoi  nabopatopii,  AkKi BOMOAI0Tb
crneuianbHMMM 3HaAHHAMW Ta MOXYTb HagaBaTW KOHCYMbTauil nig yac
JO0CYyQoBOro po3cniflyBaHHA 3 NuTaHb, WO NOTpebyoTh crevianbHuX
3HaHb | HaBMYOK Ta 3anyyeHi s§K cneudianictm Ans HagaHHs
Be3nocepeaHbOi TEXHIYHOI [ONOMOrM CTOpPOHaMWM  KpUMiHanbHOro
NpoBapKeHHS nifg Yac oCyaoBOro poscnigysaHHs [3].

Ona BuaABneHHa, ikcaLlii, BUNYyYEeHHS Ta nNakyBaHHA cnifis
KPMMiHanNbHOro NpaBOMOPYLUEHHS, PEYOBUX A0OKAa3iB, YCTAHOBMEHHS
CBiOkiB i noTepninux, 3’dAcyBaHHA O06CTaBMH KPUMIHANBHOIO
NpaBOMOPYLUEHHS, L0 MalTb 3HAYEHHS Ans BCeBiYHOro, NoBHOMO M
HeynepeaXeHoro ix AOCMiIKEHHA Ta BCTAHOBIEHHSA OCib, ski Moro
BUMHUNN [4], NpW YeproBMX YacTMHaxX opraHiB i nigposainis noniuil
ctBoptotoTb COIN, go cknagy SKux BXoAATb CnigumMn (cTapLuuvmn
COIN), npauiBHUK onepaTMBHOrO Migpo3a4iny, iHCNeKkTop-KpuMiHanicTt
(TexHik-kpumiHanicT), a Takox (y pasi HeobxigHOCTi) KiHonor 3i
cnyx6oB1M cobakoto.

[oBoauTbCs  KOHCTaTyBaTW, LO HUHI ©Opakye iHCheKTopiB-
KpUMIHanICTIB (TEXHIKIB-KpMMIHANICTIB), SKMX MOxHa 6yno 6 uinogoboso
3anyyaTu ong ornsgy micusa nogii. MNepeaycim e CTocyeTbCa MiCbKUX i
paroHHMX MiapOo3ainiB noniuii, Teputopist 06CnyroByBaHHS SIKUX MEXYE 3
KOpAoHOM. Y Takux nigposginax nonidii moxe O6yTn nuwe oavH—ABa
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iIHCNEKTOpU-KpUMIHanICTHK, AKi He CMPOMOXHi uinogo6oso
3abe3neyvyBaT TEXHIKO-KPUMIHANICTUYHUIA CYMNpOBIL PO3CigyBaHHS
KpUMiHanbHUX npasonopylueHb. KpiM Toro, 3 ornsiay Ha BigdaneHicTb
Big Micusi iX gucnokawii, TpuBanuii Yac, HeobxigHWA onsa ornsay Micus
HEe3aKOHHOrO MepeTUHy KOPAOHY Mo3a MNyHKTaMy MPOMycKy, OKpeMi
KepiBHWKM Migpo3ainis noniuii HaBMUCHE HEe BKIHOYalOTb iHCMEKTOopIB-
kpumiHanicTiB go cknagy COI, ska 6yae sgivicHioBat ornag, wob, 3a
noTpebdu, 3a4iaTn KOro A4S BUKOHAHHS! iHLUWX 3aBAaHb.

Ha paymky H. Il KnumeHKo, [0 YMHHKKIB, $Ki  3HUXYIOTb
eeKTMBHICTE  pobOTU  MPaABOOXOPOHHMX  OpPraHiB, HanexwuTsb,
30Kpema, He[oCTaTHE BUKOPUCTAHHA KPUMIHAMICTUYHMX 3HaHb |
TEXHIKO-KPMMiHaniCTUYHUX 3acobiB Yy KpUMIHANbHOMY CYOO4YMHCTBI.
Lle Hepigko cTae NPUYMHOI HEMOBHOrO BUSABMEHHA W OOCHILXEHHSA
obcTtaBuH cnpaBu, MNpuU3BOAUTL [0 HENpaBUMbHOMO BUPILLEHHS
crnpaeu, 0OMEXEHHs1 3aKOHHMX NpaB rpomagsiH [5, c. 22].

Tak, 3HayHy KinbKiCTb OrnsdiB Micub NOAIA  HE3aKOHHOro
nepeTvHy KOpAOHY Mo3a MyHKTamu MponycKy NpoBOASTL NOBEPXOBO,
KkBannueo, BMbipkoBo abo nNpocTo opmarnbHO, a nogekonu B3arani
He npoBoAATb. [o Migpo3ainiB, sKi BUKOHYIOTb DYHKLIT 3 TEeXHiko-
KpuMiHanictnyHoro 3abesnedeHHs cnigyumx  (po3LWykoBuX) — Ain,
npu3Ha4alTb MNpauiBHUKIB, SKi HE Ha HaneXHOMY piBHi BOSMOAIIOTb
crneuianbHUMM 3HaHHAMMU, HEOBXiAHMMW AN AKICHOrO NPOBEAEHHS
ornagy micuya nogil. lNMpouec X aganTtadii B nocagax i HaBYaHHS
notpebye TpuBanoro yacy.

Ha Hawe nepekoHaHHsi, cTBopeHHss COI, y cknagi sikoi mae
6yTW NpauiBHUK 3 AOCBIAOM MPOBEAEHHS CNiAYMX (PO3LYKOBUX) LK
nig 4ac poscnigyBaHHs 3a3Ha4veHOol KaTeropii npaBoMnoOpyLUEHb,
cnpusTUMe eeKkTUBHOMY MOLLUYKY Ta BUINYYEHHIO 0B’eKTiB (peyoBux
OokasiB) ans gopmyBaHHA [oka3oBoi 6asn. Lle nuTaHHA MOXNuBO
BUPILUMTN LINSIXOM BHECEHHS BIigNoBiAHMX 3MiH OO0 BigOMYMX
HOPMaTUBHO-NPABOBMX [OKYMEHTIB, SKi pernamMeHTyloTb MOPSAoK
3anyyeHHsa iHCnekTopa-KpuMiHamnicta (TexHika-kpuMiHamnicta) pgo
cnigumnx (po3LwyKoBKMX) AiN.

Monpn Te, wWo maTepianbHa obOCTaHOBKa Micus nogii B pasi
MOPYLUEHHS KOPAOHY A0 MOMeHTy npubytrs COI mae 6ytn
3bepexeHa 6e3 cytTeBux 3MmiH [6, c. 57], aHani3 marepianis
KpMMiHanNbHMUX NpoBapKeHb 3acBigdvye, WO 34e0inblworo nNpakTMyHoO
HEMOXITMBO BCT@HOBUTU KOHKPETHUN Yac YYMHEHHS KPUMiHamNbHOro
NpaBoMNOpPYLLEHHS Ta 3abe3neyunTu LiMiCHICTb CnigoBoi kKapTuHU. Tak,
noxubka y BCTaHOBMEHHi 4Yacy nopyweHHs kopaoHy no 30 xB

343



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

pO3LLUUPIOE pagiyc NOLLYKOBUX 3axoAiB Ao 4 kKM, a Ao 60 xB — A0 7 KM
BignosigHo [7 c. 239].

3a3HayeHe noB’A3aHO, Hacamnepes, i3 TUM, WO 3 MOMEHTY
(aKTUYHOrO NepeTMHY KOPAOHY Mo3a MeXamu MPOMYCKHWUX MYHKTIB
00 MOMEHTY BCTaHOBIIEHHSI Takoro akTy MuUHae MNeBHUMN nepiof
yacy, ToOMy Aesiki Cnian BTpadaroTb iaeHTUdikauiiHi BnacTuBocTi abo
X y3arani cTalTb He npuaaTHUMKU Ans NoAanbLIoro AOCHiIAKEHHS,
BTpayaloTbCs, nepegycim — 3a HECNPUATIUBMX KIIMaTU4HUX YMOB.
[MpaBoOMNOpYLWHMKA HAaBMUCHO 3A4IACHIOTL Ail 3  HEe3aKOHHOro
nepeTvHy KOpAOHY MNo3a MyHKTaMu MPOMYCKYy 3a HeCnpUATAMBUX
noroaHuX ymoB, 3asfanerigb nepeabadaloymn 3HULLEHHS chifiB CBOIX
HE3aKOHHUX A came NpUPOAHMM CnocobomM (PO3MUTTS AOLLEM,
3acCunaHHA CHIrom crifiB B3yTTs, LWMH TPAHCMNOPTHUX 3acobiB, cnigis
GionorivyHoOT AisneHOCTI NanHK, 3anaxoBux cnigis Towo). MNo-gpyre,
ornsigy mMicus nogii npaudiBHMKkamMum noniuii nepeaye cnyxooBun ornsg
MiCUS  MOPYLUEHHS  [EepXaBHOro  KOPAOHY, SKWA  NpPOBOASTb
MPauiBHMKKN, LO BWKOHYIOTb 3aBAaHHSA 3 OXOPOHM [OEepKaBHOro
KOPOOHY, a Lue TakoX BiATEpPMIHOBYE crnigyy (po3LwykoBy) Aito 3
ornagy Micus nogil. lNo-TpeTe, NpaBOMOPYLUHUKM 3aCTOCOBYIOTb
NMPUXOBaHHA CRidiB NOPYLUEHHS KOPAOHY, 30Kpema 34iNCHIoTb pyX
CAMHOI Brepen, «cnig y cnig», y cneuianbHOMYy B3yTTi, WO iMiTye
cnign gomallHix abo AukmMx TBapuH Towlo. Tak, aHani3 3aTpuMmaHb
HeneranbHUX MIrpaHTiB Nig Yac NepeTuHaHHA AepXXaBHOrO KOpPAOHY
3acBiguMB, WO 3 METOK MiHiMi3alil MNOLKOAXEeHb KOHTPOMbHO-
CnigoBOi CMyrM BOHM 3acTOCOBYBanu I'IOpOJ'IOHOBI KUMKW,  SIKi
po3noAinsATh Bary Tina Ha nnouwy 2—3 m° [8, c. 88].

Kpim TOro, micue nogii B pasi nopyLueHb AepXaBHOro KopaoHy no3a
NyHKTaMn MNPONYCcKy OXOMNSloE 3HadHy TepuTopito abo nepenbadvae
ornsh OeKinbKoX AINsHOK (Micusi NepeTuMHY KOpPAOHY, MapLipyT
HeneranbHWX MIrpaHTiB, Micue iX 3aTpumaHHs Tollo). B okpemmx
MasioHaceneHnx MPUKOPLOOHHUX panioHax, FPCbKi MiCLEBOCTI Hemae
MOXIMBOCTI 3anydatu 40 ornagy Micus MnoAil NOHATUX i3 MicLEeBoro
HacerneHHs abo BianoBigHMX daxiBLiB, a 3anyyYeHHs SIK NOHATMX Oyab-
SIKMX CTOPOHHIX OCI6 MOXe NpU3BEeCTM OO0 PO3LUMEPOBKU CUCTEMU
3axofiB 3 OXOPOHW AepKaBHOIO KOPAOHY [6, ¢. 127].

HasBHI 7 iHLWI YMHHWKW, WO YCKNAAHIOTL 30MpaHHA HanexHoi
[oKa30BoIl inoopmauiT Ta 3HWKYIOTb e(EeKTUBHICTb poacnip,yBaHHﬂ
Tak, BignosigHo g0 cT. 223 KIK YKpale(j NpoBeaeHH Ccrnigunx
(pO3LIYKOBMX) A Y HiYHWMIA Yac (3 22° no 6 ) He [OMyCKaeTbCs, 3a
BMHATKOM HEBIKNagHMX BUMAAKiB, KOMM 3aTpuMKa B iX NPOBEAEHHI
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MOXe MpU3BECTU A0 BTPATU CNiAiB KpUMiHANBLHOrO NpaBonopyLLEHHSA
ym BTedi nigo3ptoBaHoro [2]. OpHak, HaBiTb SKWO W NPUAHSTO
pilleHHs MPO MPOBEAEHHS Ornsaay Micusi nepeTvHy KOpAOHY nosa
MyHKTaMu Nponycky, Le notpebye:

1) 3abe3neyeHHs COlM NOTY>KHUMMK OCBITNOBa4YaMu, SIKUX HEMaE
B Migpo3ginax nosniuii;

2) ocsiTntoBadi 4alTb 3MOry 34IMCHIOBATM OrNsA Micusi NOAiT Ha
0OMeXeHin AinsiHui, Wo iCTOTHO 3HWXKYE eqEeKTMBHICTb ornsgy Ta
CrpUYMHSE BTpPaTy OKpeMux cnifgis, nepenycim Mikpod'exTiB.

Cnig 3BaxaTu Ha Te, LLO LiNsHKU KOPAOHY, 30Kpema Micus, ae
30INCHIOITb HE3aKOHHWA NepeTVH Nno3a MyHKTaMu Mpornycky, He
MalTb TBEPAOro NMOKpUTTSA, WO ycknagHtoe nig’isg COI go ginsHkm
MiCLeBOCTI, Ha SKili NOTPIOHO NPOBECTM OrnAg.

Cniguuin ornag y KpyMMiHanbHUX MPOBaIKEHHSX MNP0 He3aKoHHe
nepenpasrieHHs OCib Yepes3 OepXaBHUA KOPAOH MPOBOAATL BiAMOBIgHO
[0 3aranbHUX TaKTUYHUX peKoMeHAaUin 3 ornagy micus noaii.

OpraHi3auito Ta npoBefeHHs orngay Micus nodii NoainsaTs Ha
TPU eTanu: nigrotoBuMn, pobouuin, 3aseplLuanbHUi. 3 ornagy Ha
cneundiky UbOro BUAY KpUMIHANbHUX NPOBaXKEHb, YXKe Ha
nigroToBYoMy eTani crneuianicty cnig  BOMOAITM  iHopmalieto,
HeoOXiaHOW ANA HaneXHoi NiAroTOBKM 0 BMKOHAHHS CBOIX 3aBAaHb
6e3nocepeaHbo Ha Micui. CnewianicT NOBMHEH 3'iCYBaTW, SKUA OrNsig
cnig npoBoauTK (Ornsg MiCLEBOCTI, MPUMILLIEHHST, peyen, LOKYMEHTIB,
iIH)KEHEepHO-3aropoayKyBaribHMX O0’eKTiB), i Matu npu cobi HeobXigHi
OCHOBHIi (HasiBHi B KpUMiHaniCTU4HUX Banisax) Ta goaaTtkosi (3acobu
OCBITIEHHS!, NaKyBaHHS, OFOPOKEHHS, [OOATKOBE €NEeKTPOXUBIEHHS
TOLLIO) TEXHIKO-KPUMIHANICTUYHI NPUCTPOI, Npunaau.

Ha cragii 3aranbHOoro ornsggy cneuianict oTpUMye MOBHiLLY
iHbopmauito npo nogito 6e3nocepegHbO Ha Micui. CninbHO  3i
cnigumMm po3pobnise nnaH geTanbHOro Orfisidy, OKPEeCne MOoro
MeXi, BM3Ha4ya€ MOCMIAOBHICTb Ornsagy, cnocobu nowyky cnigie,
iHLWMX pedvyoBMX [OOKas3iB, a TakoX obupae BigMOBIOHI TEXHiKO-
KpUMiHanicTU4HI 3acobu [9, c. 46]. Kpim Toro, cneuianict: oTpumye
Big cnigyoro 3aBAaHHs, siki HeObXiQHO BMKOHATW; iHbopmauito npo Aaii
NPUKOPAOHHUKIB, 3AiNCHEHI A0 NpubyTTA cneLianicta; BCTAHOBIIOE, AKi
cnign Bxe BUABNEHo, Ta 3abesnedvye ix 30epexeHHs; ChifbHO 3i
CcnigyuMM BU3HAYaEe [OOPIKKM NepecyBaHHS BMNOBHOBaXXEHUX Ha
npoBefeHHst ornagy yydacHukie COIlT, NOHATMX.

Pe3ynbTaTuBHICTb po3acnigyBaHHs Ta nonepemkeHHs
KPMMiHanbHMX NpaBOMOpPYLUEHb, 3a3Ha4yalTb  Y4YeHi, 3anexuTb
nepeBaXKHO BiA4 YCMIWHOI B3aeMOoAil Crigyoro 3 peLuTor Yy4YacHMKiB
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KPpMMIHaNbLHOrO  MpoBaPKeHHs,  30Kpema  3i  chedianictamu.
Lls B3aemogis nepepbavae nOromkeHy 3a UinsMKW, 3aBOaHHAMMU,
3acobamu, MicueMm i 4YacoMm y3rogxeHy QOifnbHICTb Yy MpOLUEC
BCT@HOBMEHHS iICTUHM B KpUMiHaNbHOMY npoBaakeHHi [10, c. 493].

Mu nogingemo no3uuito, 3rigHO 3 SKOK Ornsa  Micusa noaii
HEe3aKOHHOro NepeTuHy KOpAOHY Mo3a MyHKTamMu Nponycky chnig4yomy
Ta cneuianicty HeobxigHO npoBoauTM chinbHO. Lle nos’sisaHo,
Hacamnepeq, 3i 3Ha4yHo nnowleto ornsgy. PoboTta y B3aemogii gactb
3MOry NITAaHOMIPHO M peTenbHO OBCTEXUTU 0BCTaHOBKY, BUSBUTU Ta
BUIMYYUTU BCi OO’EKTM, LLIO 3HAXOAATBCA Ha MicCli nmogii i cTocytoTbes
Liel noaii, Ta npouecyansbHO NPaBUIbHO 1X 3a00KyMEHTYBaTH.

MpakTuka 3aceigyye, WO ornag Mmicus nepeTmHy KOPAOHY nosa
NyHKTaMW MPOMYCKYy 34INCHIOITL Y  Micusax, Ae HaudiTkiwe
Bigobpasunacsa cnigoBa kapTuHa KpUMiHaANbLHOrO MpaBoMOpYLUEHHSA
(kOHTpOnbHO-CRifoOBa CMyra, iHXEHepHO-TEXHIYHI 3acobu OXOPOHU
KOPAOHY, SIBHi MiCLis1 MEPEXOBYBaHHS TOLLO).

Hantunosiwmmun cnigamu, ski BisyanbHO BUSBRSE Ta BUIyvae
cnewianicT y 3a3HayeHin kaTeropii KpUMiHaNbHUX NPaBONOPYLUEHb, €
cnign B3yTTS NMIOAUHN Ta LUWH TPAHCMOPTHUX 3acobiB.

KpumiHanicTuuHe 3Ha4veHHs cnigiB  TpaHCMnopTHMX  3acobis
3anexuTb Big BiOOMOCTEN, siki BCTAHOBMIOKTbL 3a pesynbTaTamy iX
nonepeaHLOro Ornsily, a came: rpyroBa HanexHiCTb TPaHCMNOPTHOro
3acoby (BvA, Mapka); TOTOXHICTb TpaHCMOPTHOro 3acoby abo okpemoi
MOro 4actuHm (koneca, LIWHW); MOXITMBI HECMPABHOCTI AESKUX
MeXaHi3miB (Crigy ranbMyBaHHsi atoTb MiACTaBU Ofst BUCHOBKY MPO
HeOAHOYACHY fit0 KOMICHMX ranbM; SKLLO BUSBMEHO ranbMiBHY piguHy —
Mpo HecnpaeBHICTb rigpaBniyHOrO NPUBOAY ranbM); OKPeEMi 0OCTaBUHU
noAji (Hanpsm pyxy TpaHCNOpTHOro 3acoby, 3acTOCyBaHHS ranbm,
LUBMAKICTb PyXy Nepeq rarbMyBaHHSIM).

OpHak cneujanicT nig Yac ornagy cnigis TpaHCNOPTHUX 3acobis
3pigKa akueHTye yBary Ha MNOLIyKy MOXNWMBMX AeTanen i 4YacTuH
(cnigiB-npegmeTiB), WO BiOOKPEMUNUCS Big TpaHCNOpPTHOro 3acoby
(ynamkiB dhap, BiTpoBOro ckna, dap, G6amnepa TOLLO); PEYOBMH
(nnam macrna, oxonomKyBanbHOI pianHu, dapbu, r'pyHTY, YacTUHOK
CWMKOro BaHTaxy); CynyTHi cnigu (cnigu Hir Bogis). Crnign BUCTYMHMX,
BiOAINEHNX YacTMH TPaAHCMOPTHUX 3acobiB cTatTb 06’ekTammu
KPMMIHaNICTUYHOrO AOCRIMAXKEHHS ANS BU3HAYEHHSA rpynoBoi (Tum,
BMA 3acoby) n iHOMBIAyanbHOI HaNEXHOCTi A0 KOHKPETHOro
TpaHcnopTHoro 3acoby. Kpim Toro, siKLLO BCTAHOBMEHO, AKY YaCTUHY
TpaHCNOpTHOro 3acoby 3anuleHo Ha Micui nodii, MOXNIMBO
NPOBOAUTU MOro NOAanbLUMIA MOLWYK 3@ XapaKTEPHOK 03HAKOH0.
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Ha wmicui He3akoHHOro nepeTvHy KOPAOHY Mno3a MyHKTamMu
MponycKy MOXyTb OyTW BUSIBMEHI SK OOWMHWYHI Crign B3yTTs, TakK i
Jopixka cnigis B3yTTa (Hir), TO6TO NonepemMiHHO 3anuiieHi Tpu i
Oinbwe cnigis pisHOMMEHHUX Hir. MpucTynaioumM OO MOLWYKY CrigiB
B3YTTH, WO 3anueHi npaBonopyLwHMKOM(MK), creuianicT NOBWHEH
OAHOYACHO BUPIWMTM MUTAHHSA, YU CTOCYIOTbCA BUSIBNEHI cnigu
KpMMiHanbLHOro npasonopyLueHHd. lMowyk cnigis B3yTTs AOLUiNbHO
30iNCHIOBATM Ha Micli X BusIBNeHHs abo nobnm3y, a Takox
NoOMPUTN Ha HanMbnmx4y MicueBicTb. Lia BMMora 3ymoBneHa Tum,
LLIO HA OKpPeMil AinsHui MicueBOCTi cnign MoXyTb BGyTn 3aTonTaHi i
HeuiTKi, a Ha BiACTaHi BOHM 4acCTO 3anualTbCs HEQOTOPKAHHUMM,
LifikoM 36epexxeHnmMm.

Mig 4Yac ornagy micus nogii cneuianict 3a cnigamy B3yTTA (HIr)
MOXE BUPILUNTU Taki OCHOBHI NMUTAHHSA:

— CKilTbKM OCi0O Gpano y4acTb y NepeTuHi KOpAOoHY, XapakTep iX
pyxy (npuxoBaHuii, 6€3 NPUXOBYBAHHS TOLLO);

—y SIKOMY HanpsiMmi pyxanucs npaBOMOPYLUHWKK, SiKi NepenoHu
Hamaranucs OMUHyYTY;

—3 SKOKW LWBWMAOKICTIO nepecyBanuca MNpaBOMOPYLUHUKA | Oe
3YMUHATNMUCS.

3pigka cniguun i cnedianict BU3Ha4yaloTb B3aEMO3B’A30K CrigiB
NOAMHK i3 cynyTHiIMKM crnigamu. B3aemosB’a3ok cnigis nonsrae B
TOMY, LLLO OHi 3 HUX MOCTINHO CYNPOBOMLKYHOTLCS IHWMMW. HasBHICTb
B3aEMOMOB’A3aHNX | napanenbHo po3MilleHUX cnigiB 3 Micusd
HE3aKOHHOTO MepPeTMHY KOPAOHY Mo3a MyHKTaMu NponycKy HabyBae
3Ha4YeHHA O3HaK, Ha niacTaBi SAKMX MOXHA 3AiMNCHI0OBATU MOLLYKM
npaBonopyLwHuka. Crign-«CynyTHUKN» iHOA| HanexaTb He NIAWHI, a
TBapuHi. Tak, Hanpuknag, cnign npaBoMNopyLlHMKA MOXYTb
CynpoBOgXyBaTUCA cnigamm cobakm abo KoHel, Benocunega.
CynyTHi cnign Hepigko yTBOpeHi npegMmetamu (BigbuTkamu nanwdi,
Ha sIKy onupanucs, crign BOMoYiHHSA HOLWI TOLWO).

Y 3B'd3Ky i3 MpPMXOBYBaHHAM  CnigiB  KpMMiHaNbHOro
NpaBoOMOPYLWEHHA, Ccnig4yMi | cneudianict MalTb nigrotyBaTucs,
Hacamnepen, 0O NOLYKY MiKpOOG eKTiB, L0 3anuLIaloTbCs BHACMIQ0K
dizionoriyHoi AisNbHOCTI NMOAMHM Y 6e3nocepeaHboro KOHTaKTy 3
ob’ektamn ob6cTaHOBKM. Hanpuknag, 3a BOMOCCAM, BUNYYEHUM
cnewianictom, MOXIIMBO BCTAHOBUTU MPUHANEXHICTb MOro NIIOANHI YK
TBapWHi, YOMNoBiKOBi abo XiHLji, BCTAHOBUTW perioHanbHy HanexHicTb,
4n € cnigun gii Ha BONOCCA YMHHMKIB HABKOJSIMWHBOMO CepefoBuLa,
noro ¢apbyBaHHa TOWO. Ha 3HangeHux Hegonankax MOXIIMBO
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BUMNYYUTM cnigM cnvHM Ta 3y6iB. 3a cnigamu KpoBi, cevi, noTy wm
iHWKWX BUAINEHb MOOWHK, BUAYYEHUX i3 Micua nogii, MOXHa
BCTAHOBUTUN KOHKPETHY 0coby, sika 3anuimna cnig.

3a pesynbTatamy aHanisy npakTuku, nig 4Yac npoOBEeAEHHS
ornsgy Micus He3aKkoOHHOro MnepeTuMHY KOpAOHY no3a NyHKTamu
NpoMnycky crneuianictu Make HIKONM He BuydalTb 3pasku
POCIMIMHHOIO MNOXOMXEHHA (OepeBuWHa, Kopa, nucTa pgepeB i
TPaB’AHUCTUX POCIVH, KBiTWU, KOPiHHSA, cTebna, KopeHeBuLla, cMona,
xmBuua towo). MNpoTe cnign 06’eKkTiB POCIIMHHOIO MOXOKEHHS Ta
NMPOAYKTIB XUTTELQIANBHOCTI POCIMMH 3rogoM MOXYTb OyTWU BUSBIEHI
Ha 04A3i NigO3PHBAHOro, TPaHCMOPTHUX 3acobax, wWo O6ynu 3afisHi
00 BYMHEHHST KPUMIHAMNbHOMO NPaBOMOPYLUEHHS, TOOTO cTany ogHUM
i3 [mKkepen pokasiB nepebyBaHHs 3nounHUSA 6e3nocepedHbO B
Micusax, Ae 34iicHoBany He3akoHHUI NePETUH KOPOOHY.

BucHoBKkMW. Ha nigcraBsi 3a3HayeHoOro MoxHa [T BUCHOBKY,
o TicHa B3aemoAia MK nigposfinamy noniuii Ta NpUKOPOOHHOT
CNy06u OO0 B3AEMHOIO CBOEYACHOro iHQOPMYBaHHS MPO BUSIBMNEHI
O3HaKM HEe3aKOHHOro nepenpaeneHHs (Migrotoeku) ocib yepes
JepxaBHUI KOPOOH YKpaiHW no3a nyHKTamu nNponycKy AacTb 3Mory
edeKkTMBHiLe npoBoAUTW  cnigdi  (poswykosi) Aii  nig  yac
po3cnigyBaHHA aHanisaoBaHOro BMAY KpUMiHaNbHUX NPaBonopyLUeHb.

PosrnaHyBLIM 0coBnmMBOCTI 3anyyvyeHHsa cneuianicta oo ornagy
Micus nogii, NoB’A3aHOro 3 HEe3aKOHHMM MEPETUHOM KOPAOHY Mno3a
NMyHKTaMW MPONYCKy, Crig 3ayBaXuTu, WO TaKTMKa NpOBEeAEHHS
ornagy Ta (ikcaudil micus nopail, HesanexHo Big HOPMaTUBHO-
NpaBoOBOr0 3akpinneHHs, He 3MIHIETbCS, OfHaK Yy 3B’A3Ky 3
HegoCTaTHIM 3anydYeHHAM creuianicTiB i BUKOPUCTAHHAM TEeXHiKo-
KpMMiHanicTM4yHuX 3acobiB He BCi JoKasn BUSABMSOTb, BUMYyYalThb i
OOCMioKYyl0Tb, NepeayciM Le CTOCYeTbCA MNO4YaTKOBOro etany
po3scnigyBaHHs. Kpim Toro, nig yac ctBopeHHa COIT ans npoBefeHHsA
ornagy micuga nogii cnig ypaxoBsyBaTtu, WO OAMH 3 11 YNeHiB NOBUHEH
MaTu [OocTaTHIN agocsig pobOTM 3 MNPOBEAEHHA NEepLIOYeproBmx
cnigumx (po3LWyKOBUX) Ai Yy NpoLeci po3crigyBaHHS KpUMiHANbHUX
npaBonopyLLUEHb Liel KaTeropil.

PesynbTtat gocnigkeHHsa cneundikm ornagy Micusa He3akoHHOro
nepeTnHy KOpAOHY nosa NnyHKTaMu nNponycky MOXyTb OyTW BpaxoBaHi
Hagani sk crnigyumu, Tak N iHWUMK cniBpobiTHMKaMM noniuii nig 4ac
po3cnigyBaHHA  KpUMiHaNbHUX  NpaBonopyLleHb, nepeabdadveHmx
cT. 332 KK YkpaiHu.
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Features of Involvement of a Specialist in the Survey during
the Investigation of the lllegal Transshipment of Persons
across the State Border of Ukraine beyond the Particulars

An investigation into the illegal crossing of the Ukrainian border
outside of the border crossing points causes a lot of difficulties due to
the organization of their execution, conspiracy, and the existence of
links with citizens of other states.
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It is noted that criminal proceedings on illegal transfer of
persons across the state border of Ukraine are complicated both
from the point of view of legal analysis and from the point of pre-trial
investigation. This is to a large extent explained by the nature of the
methods of committing, which entail the destruction of many traces
of a criminal offense, the organization and conspiracy of wrongful
acts, the knowledge of offenders of the peculiarities and deficiencies
in the system of protection and crossing the border at its separate
sections, the difficulties of conducting separate investigatory (search)
the lack of sufficient number of investigators and specialists with
special knowledge and skills to investigate this category of
proceedings, etc.

It is noted that disclosure and investigation of criminal offenses
of this category requires the wider use of special knowledge for
obtaining evidence with the help of specialists. Therefore, in order to
ensure the effectiveness of the site review, it is advisable to attract
specialists. It is especially important that the specialist who provides
assistance to the investigator in the review of the site of the event,
had not only special knowledge in a particular field, but also sufficient
skills for their application in practice.

It was concluded that close interaction between the police and
the Border Guard units in terms of mutual timely information on
identifying the signs of illegal transfer (preparation) of persons across
the state border of Ukraine beyond the border crossing points will
allow to conduct investigative (search) actions more effectively while
investigating this type of criminal offenses.

Considering the features of attracting a specialist to the review
of the place of the event connected with illegal crossing of the border
outside the border crossing points, it is noted that the tactics of the
inspection and fixing of the place of the event, regardless of the legal
consolidation, does not change, but due to the lack of involvement of
specialists and insufficient use of technical and forensic means, not
all evidence is detected, withdrawn and investigated, especially at
the initial stage of the investigation. In addition, during the creation of
the SOG for the review of the scene, it should be taken into account
that one of its members has sufficient experience in conducting first-
class investigatory (search) actions in the investigation of criminal
offenses of this category.

Keywords: criminal proceedings; criminal offenses; illegal
transfer of persons; investigators (wanted) actions; specialist.
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Search Tactics: Specific Issues of Technical
Means Application

Article presents analysis of peculiarities of technical means application based on
theory of criminalistics, criminal process and pre-trial investigation practices. In this
context key theoretical provisions are provided with comparison of different search
fixation formats in the course of pre-trial investigation, which allows to understand and
evaluate the issues in question. There search was initiated due to amendments in
applicable criminal legislation (provisions regarding search performance on specific
stage of pre-trial investigation). Research subject is defined as search fixation formats
with use of technical forensic support of pre-trial investigation. Methodological basis of
research comprises description, comparison and analysis.

Article provides analysis of prominent scholars’ opinions on audio and
videorecording relevance. Specific aspects of forensic tactics — tactical techniques
applied by SOG during search — are outlined, namely: requirements to technical
means used to fix the process of search; identification of persons authorized to carry
out the abovementioned, identification of starting point for the obligatory search
videorecording; analysis of specific tactical techniques used by SOG during search.
Also author provides justification for use of more progressive digital forms of
visualization (computer technology). The article is aimed at analysis of specific issues
regarding tactics of search performance with use of forensic support.

In conclusion author states that the procedure for technical means use in the
course of investigative actions fixation including search must be reflected in
legislation. Also it is necessary to draft an instruction defining persons authorized to
carry out the abovementioned activity.

Keywords: investigative actions tactics; search; fixation format; forensic support
in pre-trial investigation; technical means of fixation; continuous video recording.

Problem statement. Innovative dynamics and scientific
progress have undoubtedly affected all areas of social relationship
including criminal proceedings. In our opinion application of technical
means in criminal process results in efficient accomplishment of
criminal proceeding tasks, in particular, protection of proceeding
parties’ and other persons rights by law enforcement during pre-trial
investigation.

© Heusanb A. O., 2018
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According to opinion of J. Rybalko system of legislative acts and
by-laws regulating procedures for use of technical means in criminal
proceeding was previously focused on social relationship and
scientific developments in 1960s [1, p. 6]. We can partially agree with
this statement — still there some issues that are not fully regulated by
applicable Criminal Procedure Code of Ukraine (here in after referred
to as CPC) and these will be outlined in the article. Never the less,
CPC contains provisions bringing use of technical means in effect
aiming at fixation of data during interrogation, identification in
videoconference format in pre-trial investigation etc.

The aim of article is to analyze specific issues related to tactics
of search carried out with use of forensic equipment and means.

Many scholars contributed to research of technical means
application in law enforcement activity including R. Belkin, V. Bakhin,
O. lerusalimov, A. Ishchenko, V. Konovalova, Y. Lukianchykov,
M. Saltevskyi, V. Khakhanovskyi, V. Shepitko etc. Regarding the
development of criminal procedure legislation it is necessary to
mention P. Bilenchuk, V. Boiarov, A.Dubynskyi, V. Tertyshnyk,
L. Udalova and other.

We agree with A. Husak that procedural form of data fixation is
mostly directed at its perception and reproduction in further use.
Ukrainian legislator defined the written form as the basic one but this
fixation form demonstrates relatively low level of reproduction and
basic ally depends on investigator’s skills [2, p. 131]. Thus in order to
ensure objective and authentic fixation and further visualization of
evidence legislator stipulates the opportunity to use technical means
(Art. 103, 107 of CPC). But according to provisions of criminal
legislation use of technical means for fixation during search is aimed
to support primary fixation means and not to replace it.

In our opinion in the context of search tactics and upon the
condition of mandatory audio and videofixation it is appropriate to
consider the following:

— formulating requirements to technical means used during the
search;

— identification of persons held responsible for videorecording
carried out during the search;

— identification of moment when the obligatory videofixation of
search starts;

— analysis of specific tactical approaches of search-operative
group (here in after referred to as SOG) applied during search.
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Thus, regarding use of technical means for search videofixation,
we consider the statement made by J. Rybalko to be relevant:
expansion of list with technical means to be used for procedural
actions fixation and refusal to specify it in CPC provisions not only
eliminate the barriers for innovative technology to be applied in the
course of criminal proceeding, in particular, digital technology, but
also frees the legislator from obligation to regularly amend applicable
legal acts [1, p. 9].

We partially agree with the above mentioned statement —
establishment of list with technical means available for use during
search is not considered relevant in the context of dynamic
innovative development. But it is applicable to fix the requirements
for technical specifications of videorecording equipment in order to
ensure high-quality records. It will prevent any disputes between
parties of criminal proceeding regarding low quality of records
intended to be used as evidence.

To mention persons held responsible for videorecording during
the search, unfortunately, this issue is still not regulated in practical
context and accomplished by each investigator individually. At the
same time, according to Chapter IV (3) of MIA of Ukraine Order dd.
July 7, 2017, No. 575, SOG is led by investigator designated by the
head of pre-trial investigation agency to take appropriate actions
regarding investigation of criminal offence. That is why we may
conclude that investigator must direct the search process and fixed
in the record as well. There is an option for investigator to designate
an operative who is a member of SOG to handle the recording. But
this delegation of responsibility will not be considered appropriate
taking into account that operatives do not possess special
knowledge and skills for technical means application — this task must
be given to specialists (according to Art. 71(2) of CPC specialists
may be involved in operations requiring specific technical support,
inter alia during search).

We agree with I. Pyrih that specialist’s activity in the course of
immediate testimony checking (investigative experiment) comprises
the following tasks: fixation of investigative actions and
detection/extraction of crime traces. Sometimes these action can not
be taken simultaneously — if so, it is better to involve two specialists
(one is responsible for videorecording, another detects and extracts
potential evidence) [3, p. 181].
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According to Chapter XI (1) of Regulation «On NPU Pre-Trial
Investigation Agencies» status of specialist may be granted to
forensic inspector (forensic technician) — person possessing any
required specialized knowledge and skills regarding use of technical
means able to provide practical support to investigators. This person
is tasked to carry out videorecording, fixing all available crime traces
and processing the video material after completion of investigation.

Unfortunately, not every SOG involves specialists during search.
The main reason is lack of skilled staff and high-quality equipment. In
our opinion it is necessary to amend the relevant provisions of
criminal legislation on obligatory participation of specialists in search
of dwellings and other personal property in order to carry out
videorecording.

One of the most debatable issues is definition of moment when
the obligatory videorecording should start. K. Chaplynskyi supposes
that videorecording should start after investigator gives formal notice
of search, clarifies rights and obligations to participants of
investigative action and offers the person whose dwelling is
searched to voluntarily provide items documents identified in
notice [4, p. 173].

At the same time we consider three options to be possible:
1) at location of pre-trial investigation agency where relevant SOG
holds its meetings; 2) at location which address is mentioned in
search notice; 3) from the moment of contacting the persons present
at the search location. Let us analyze these options more carefully.

Running the videorecording from the location of pre-trial
investigation agency allows SOG members to launch the procedure in
peaceful environment with due attention to all relevant data as
required by the search regulations including: registration numbers of
criminal proceeding and search notice, introductions made by SOG
members etc. As a rule, search starts mostly in emotionally tense
environment as any intrusion in dwelling or other personal property
results in serious distress. That is why it is difficult for investigator to
process the data in such conditions. After notification of videorecording
procedure initiation is given it is terminated due to necessity to get to
address where the search is planned to be carried out.

This option has a significant advantage — it ensures that
intrusion it self will not be in any case expected by the dwelling
residents. With the recording process already launched there will be
no trouble with tactical planning as all actions will be discussed and
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approved in advance with confidentiality preserved — abruptness in
this case is a guarantee of successful search completion.

Still there are problems with procedure of attesting witnesses
involvement. According to Art. 233(7)(2) of the CPC search of
dwelling or other personal property is carried out with obligatory
involvement of at least two attesting witnesses regardless of
technical means application. In the context of obligatory search
videorecording one issue is to be clarified: when exactly do we need
to involve the attesting witnesses? Criminal legislation does not
contain any prohibitions regarding selection of attesting witnesses
before arriving at search location. At the same time it gives an
opportunity to verify their identity with out any risk to jeopardize the
abruptness in the course of intrusion. But in practice it may be not
easy to involve attesting witnesses to take part in operation at distant
locations. Also in many cases persons subjected to search have
expressed concerns and anxiety when asked to allow attesting
witnesses, selected by SOG, to enter the dwelling demanding to
replace them with third parties. In this case there is no clear
understanding of who and what should be fixed: person subjected to
search, dwelling or the process of attesting witnesses replacement.
We considerate appropriate for investigator to designate the
operative for selection of third parties. Videorecording should not be
terminated and investigative action is launched upon the new at
testing witnesses arrival.

Regarding the options to start recording at location which address
is mentioned in search notice or from the moment of contacting the
persons present at the search location, the key disadvantage is loss of
abruptness factor. Obligatory videorecording during search must be
carried out according to established procedure: fixation of intrusion
process, introduction of SOG members, at testing witnesses,
presentation of search rounds, fixation of dwelling location/address etc.
Still, specialized household technical equipment — entry phones,
concealed surveillance cameras — allow persons to prepare for the SOG
visit and destroy the evidence.

In our opinion the most appropriate and efficient option is to run the
videorecording from the location of pre-trial investigation agency where
SOG members meet. This tactical technique ensures optimal
abruptness of intrusion and allows to follow the established procedure
for videorecording to be carried out during dwelling search.
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There fore it is essential to clarify the specificity of tactical
techniques of dwelling search to be carried out with videorecording
ensured by technical means — combination of items and documents
search procedures (according to search notice) and fixation both in
records and by technical means. In practice SOG mostly stick to two
tactical techniques of search performance — the first one stipulate
simultaneous detection of items and documents with fixation both in
records and by technical means. This method is detailed and
includes visualization but it is not optimal for large areas and
premises and for multiple items and documents subjected to
extraction. Other method stipulated search of all necessary material
evidence «in bulk» with following accumulation in one specified place
and recording. In order to save time this method is usually more
preferable: operatives may carry out search upon the investigator’s
approval (items and documents identified in notice) while investigator
may fix the extracted property in the record. It is necessary to clarify,
though, which process to fix — evidence search or data recording?

Taking the above mentioned into account we consider that this
separation of search formats is not appropriate. First of all, it
contradicts requirements of Art. 170(1)(2) of CPC related to court’s
notices on search performance with obligatory use of technical
means (audio and videorecording equipment). It must be stated that
there are cases when investigator terminates videorecording to fix
the recorded data in documents. Such decisions are made due to
intention to save time and technical resources. In our opinion such
decisions are relevant if there is a possibility to verify individual
features of item or document in the recording with further detailed
description documents. But if it is not possible e.g. during the
extraction of folder with multiple documents, videorecording of data
documentation process is obligatory.

Still, currently more progressive digital forms of visualization are
prioritized. A. Husak mentionesafew of them [2, p. 132-133]: soft
ware which allows to create animated models of investigative actions
taken; CT; programs used to create panoramic images of locations in
order to allow virtual orientation in specified premise. It must be
mentioned that forensic visualization is already applied by foreign
law enforcement agencies. The only barrier restraining Ukrainian
police from application of similar technology is absence of relevant
provisions in domestic legislation with appropriate scientific
implementation methodology.
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Taking the above mentioned into account, the procedure for
technical means use in the search process must be fully reflected in
separate provision of Order dd. July 7, 2017, No. 575. Also it is
necessary to draft an instruction defining persons authorized to carry
out the above mentioned activity.
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TakTuka obLWyKy: OKpeMi NUTaHHA 3aCTOCYBaHHA
TexHiYHuX 3acobiB cpikcauii

Po3rnsaHyTo 0COONMBOCTI 3acToCyBaHHS TEXHiYHMX 3acobiB
cbikcauii Ha OCHOBI Teopii KPUMIHANICTUKKW, KPUMIHANbLHOrO npolecy
Ta MpPaKTUYHOI CyyacHOl AiANbHOCTI  OpraHiB  JoOCyaoBOro
poscnigyBaHHsA. PO3KpPUTO KIOYOBI  TEOPETUYHI  MOSOXKEHHS,
a TakoX 3AiMCHEeHO nopiBHSAHHA ¢opM dikcauil obwyky nig 4vac
[OCYAOBOro po3criifyBaHHs, WO Hagae MOXIMBICTb MOBHOK MipOt0
3pO3yMITU W OUIHUTW JocnigKyBaHy npobnemaTtuky. AKTyanbHICTb
OOCNIKEHHA  3yMOBfleHa 3MiHAaMW  YMHHOIO  KpPUMiHasrbHOro
npouecyansbHOro 3aKoOHO4aBCTBaA B KOHTEKCTI MpOBaaKEeHHS 0BLLIyKy
Ha cTagil gocyaoBoro poscnigyBaHHs. lNpeameTom OOCRiIIKEHHSA €
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dopmn  pikcadii 0BLIyKy, 30Kpema i3 3acTOCYBaHHAM TEXHiKO-
KpUMiHanictTuyHoro 3abeanedeHHs [OCYLOBOro po3chligyBaHHS.
MeTogonoriyHy  OCHOBY  OOCHIAXEHHSI  CTAHOBNATb:  OMNUC,
NopiBHAHHA Ta aHanis. [MpoaHanisoBaHO MNOMMsSAN aBTOPUTETHUX
HayKOBLIB OO0 HAayKOBOI 3HauvyLOCTi npobrnemaTukn 3BYKO- Ta
Bigeodikcauii. OCHOBHMI 3MICT CTaTTi MNPUCBAYEHO po3rnNagy
OKpEMUX MUTaHb KPUMIHANICTUYHOI TakTWKW LWOAO aHanisy
TaKTUYHUX  MPUAOMIB  cnigyo-onepaTyMBHOI  rpynn  nig  4ac
npoBedeHHA OOLIYKY, a came: OKPECIieHHS1 BUMMOI [0 TeXHi4HMX
3acobiB, 3a [onomMorow SKMx BigbyBaeTbcsa dikcauiss 0o6LwyKy;
BU3HAYEHHA Kona ocib, Ha AKX noknagaeTbcsa 060B’A30K BeAEHHS
Bigeosanucy nig 4ac o6LWyKy; BCTAHOBMEHHS MOMEHTY, 3 SIKOro
noYrMHaeTbCcs 0OOB’sI3kOBa Bigeodikcalis obLWyKy; aHarni3 oKpemMmx
TakTUYHUX  NPUAOMIB  Cnigvyo-onepaTUBHOI  rpynu  nig  4ac
npoBedeHHA o06LWyKy. TakoXx po3rnaHyTO Oinbll NPOrpecuBHi
dopMun Bidyanisauii, WO YMOXINUBIOTLCA 3aBAAKA KOMM IOTEPHUM
TexHonorism. N0fIOBHOKO METOK CTaTTi € PO3rNnsd OKpeMux nuTaHb
TaKkTUKU npoBedeHHA obwWyKky i3 3aCTOCyBaHHSAM  TEXHIiKO-
KpUMiHanictTuyHoro 3abe3nedeHHs [OCYLOBOro po3chlifyBaHHS.
[doBefeHo, WO NOPSAOK 3aCTOCYBaHHA  TEXHIYHWX  3acobis
dikcyBaHHSA cnigumx (po3LWwyKoBUX) Ain, 3okpema obLyky, Mae 6yTu
BifoOpaxkeHnn B OKpeMOMY HOPMaTMBHO-NPaBOBOMY akTi. Takox
NigKPECNeHo AOUINbHICTE po3pobrieHHsT BiAMOBIAHOT iHCTPYKLUi, i3
BU3HAYE€HHAM Kona ocib, ynoBHOBaXeHUX Ha BigeO3MOMKY, BUMOT
00 TeXHIYHMX 3acobiB dikcauii ToLo.

KnrouoBi cnoBa: TaktMka cnigumx (po3LyKOBUX) AilA; OOLUYK;
copmu dikcauii; TeXHIKO-KpUMiHanicTu4He 3abe3neveHHs
J0CyooBOro po3cnifgyBaHHS; TeXHIYHI 3acobu pikcauii; 6esnepepsBHa
BiJeO31oOMKa.
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MpuHUKMNK NpaBa sk cTaHgapT npodecinHoiI
HPUANYHOI AiANbHOCTI

lNpocgbecitiHa OisinbHicMb  topucma [PYHMyeMbCSI Ha 83aEMOrNO8’a3aHux i
83aEMO3arieXHUX pasosux ma emuyqyHUX fpuHyunax i cmaHOapmax. CmyniHb ix
peanisauyii Moxe 6ymu fokasHUKOM sikocmi ropuduyHoi disnibHocmi. Ha cyyacHomy
emarni akmyarnidyembcsi npobrema gu3HayeHHs ma pearnisauii MixkHapoOHO-Npagosux
cmaHO@apmie y 8HympilHbOMY r1pago8oMy rpPOCMOopi.

MixHapoOHi cmaHOapmu € nidrpyHmsaM MixHapoOHo20 crigpobimHuymea,
2apMOHi3auii  MiKHapoOHUX | HayioHanbHUX rpagogux cucmem. MikHapOOHi
cmardapmu y cgbepi npag i ce0600 MOOUHU € 3a2arbHOMPUUHAMUMU O 8CiX
Oepxas. Ix 3abesneyeHHs1 He0bXxiOHe Onsi NiOMPUMaHHST HaNEXHO20 PIeHs XKUmms ma
pPO38UMKY OOUHU.

YkpaiHa npodoexye npouec iHmeepauii espornelicbKux npasosux cmaHoapmie y
HauioHarnbHy rpaeosy cucmemy. Ha nidcmaesi 3az2anbHUX PABo8UX MPUHUUNI8
po3pobrieHo ma ¢hopmariizoeaHO OCHOBHI Mpasuna i cmaHOapmu npogheciliHol
t0pUOUYHOI OistIbHOCM.

MixHapoOHi cmaHdapmu y cabepi npas MoOUHU € pe3yrbmamom CriflbHOi
y3200)KeHOi  no3uyii Ha PieHI KIMOYOBUX coyjanbHUX UiHHOcmel, pearisaujeto
3azanbHuUx npuHyunie rnpasea y 6i0NoeiOHUX MDKHapOOHO-rpagosux Hopmax. Taki
cmaHdapmu 3aKpirnneHi 8 HaujoHarbHUX MPasosux cucmeMax, 30Kpema 8 mekcmax
KoHCcmumyuili i 2any3e8020 3akoHo0agcmea.

MixHapoOHi npuHyunu i cmaHOapmu rpaeogoi disribHocmi 8idobpaxeHo 8
2arny3eeux npaeosux akmax, 30Kkpema 6 3aKkoHax YkpaiHu «[lpo cydoycmpili ma
cmamyc cyddie», «[1po adsokamypy», «[1po npokypamypy», «[1po Homapiamy. [oci
He cgopmosaHO €0uUHO20 i0xo0y 00 BU3HaHHS MiIXXKHapPOOHUX | HauiOHarbHUX,
3azanbHUX ma crieuianbHUX npuHyumnie disnbHocmi topucmis. [pome crinbHUMU 05
Pi3HUX Hanpsimie ropuduyHoI disribHOCMI € cripasednueicmb, 2yMaHi3M, 3aKOHHICMb,
8epxoseHcmeo rpasa.

KnrouyoBi cnoBa: npuHUMnM npaea; NPUHLMNW FOPULONYHOI AisNbHOCTI; HOPMa;
CTaHgapT; lopuanyHa npodecisi.

MoctaHoBka npobnemu. [lpodecinHa [ianbHICTE topucTa
I'PYHTYETLCH Ha B3aEMO3YMOBIIEHMX | B3aEMO3aneXHWX npaBoBMX Ta
€TUYHUX NpuHUMNax i ctaHgapTax. CTyniHb iX peanisauji Moxe 6ytn
MIpUIIOM  SIKOCTi  34IMCHIOBAHOI HOPUCTOM  AianbHOCTI. 13 uiel noauuii
JocnigpkeHHss npobrematukv topuanmdHoi npodpecii HabyBae HOBOro

© Mepenenuus H. B., 2018
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KOHTEKCTY 1 akTyanidye HaykoBi MOLLYKM LLOAO NoAanbLUIor0 BUBHEHHS
3aranbHuX 3acag NPoecCinHOI iANbHOCTI FOPUCTIB B YKpaiHi.

AHani3 octaHHix gocnigxeHb i nybnikauin. BueyeHHs 3acag
FOPUANYHOI OiSiNbHOCTI HEOQHOPA30BO Oyro NPEeAMETOM AOCHiMKEHHS
BITUM3HSIHWX OOCNIAHMKIB Y cdhepi npaBa. 3okpema, ineTbcsa npo poboTtu
M. O. banmyparoBa, HO. A. BepgepHikoBa, B. B. ManyHbko,
C. [. lNycapesa, A. E. >KaniHcbkoro, B. B. MongoBaHa, H. M. OHiweHko,
O. B.MetpywwuHa, C.T1.MorpebHsika, O. ®. CkakyH, C. C. Crimeku,
M. I. CtasHindyk, O. [. TuxommpoBa, B. 3. Yxaua, . O. Xpucrosoi.
3asHauyeHi HaykoBUi Yy CBOIX pO3BigKax po3rnsiganu pisHi acnekTu
peanisauii npasa y cdpepi OPUONYHOI JiSANbHOCTI, 30Kpema Tiel, sKy
34INCHIOKTb NPEACTaBHUKM CUCTEMM MPABOOXOPOHHMX OpraHiB KpaiHu.

YyeHi pocniopKyloTb L€ MWMTaHHS B KOHTEKCTI  BUCBITIIEHHS
OEeOHTOMNOrYHMX 3acaf, Npodecii, aHani3yTb MOro B po3pisi cneundiku
OKpeMWX BUAIB OPUAMYHOI LiSNBHOCTI, cepeq SKUX MpeBarntolTb
afBoKkaTCbka, CyadiBCbka Ta  MNpokypopcbka. Lle  3ymoBneHo,
Hacamnepen, BIAMOBIOHOW AudepeHuiauielo  HOPMaTUMBHUMX — aKTiB
BITYM3HAHOrO Ta 3apybbdKHOrO 3akOHOOABCTBA, a TaKoX CTasnoko
Tpaguuierd OCMUCNOBaTK Ta BUBYATU OKPEMi pucKu topuanyHoi npodecit
Ha NpuKnagax ii HaMNOLMPEHILWKX i 3aranbHOBILOMMX BUAIB.

Cy4acHuii eTan [ep)KaBHO-NPaBOBOrO0 PO3BUTKY MOB'SI3aHUN 3
npoBefeHHAM 3aranbHoAepkaBHOI NpaBoBoi pedopmu, npouecamm
cuctematmsaudii  Ta  yHiduikauii  BITYM3HSHOrO  3aKOHOA4ABCTBA,
po3pobrneHHsaM  HOBMX  NpaBwn, NpUHUMAIB |  cTaHJapTis
yHKUiOHYBaHHA  couiymy. [locuneHHs poni  cTaHgapTusauii
BioOyBaeTbCA B Ppi3HMX cdepax [OepXKaBHO-MPaBOBOr0 KUTTH,
30KkpeMa " y cepi pMANYHOT OCBITM Ta HOPUAUYHOT MPaAKTUYHOI
JisnbHOCTi. 3a  TakMx YMOB akTyanisyetbcs npobnematuka
BM3HAYEHHS Ta BNPOBaAXXEHHSA MiXKHAapOAHUX NPaBOBUX CTaHAApPTIB y
BITYUM3HAHUIA NPaABOBMI NPOCTIp.

OCHOBHOK METOH 3anpOornoHOBaAHOI CTaTTi € BU3HAYEHHS poni
3aranbHUX NpUHLUMNIB Npasa y opMyBaHHI CTaHAapTiB NpodeCinHoi
FOPUANYHOI AiSNbHOCTI. Y 3B’A3KY i3 MM Chig, BUKOHATK Taki 3aBAaHHs:
npoaHanisyBaTu TEKCTU MiXKHapPOAHMWX i HaLioHarnbHWUX NPaBOBUX aKTiB,
MOB’'I3aHMX i3 perynioBaHHAM 3acag nNpodeciiHoi  lpuanyvHoi
DiSANbHOCTI; BUCBITAUTM  3HAYEHHS MIKHAPOAHUX | EBPOMNENCHKMX
CTaHOapTiB y PO3BWUTKY HaUiOHaNbHOro 3aKOHOA4ABCTBA, LLO PEryrioe
BIOHOCWHM Y chepi NPaKTUYHOT KOPUANYHOT JiSiNIBHOCTI.

BuKOHaHHIO  MOCTaBnEHUX  HAyKOBMX 3aBOaHb  CrpUSTUME
3aCTOCYBaHHSA aKCiONOriyHOro, eMnipnyHoro, opmManbHO-IOPUANYHOIO
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MEeTOAiB, a TaKoXX METOAIB repMEHEBTMKN Ta NOPIBHAHHS, 3@ 4OMNOMOIoH
SIKMX MOXIMBO 3a0e3neynTi AOCTOBIPHICTL 1 06’ EKTUBHICTb OTPUMAHMX
pe3ynbTaTiB HayKOBOIO MOLLIYKY.

Buknag ocHoBHoro martepiany. BiTuuM3HsiHa npaBoBa Hayka
MPOMNOHYE 3HAYHY KiNbKiCTb AOCHigKeHb, NPUCBAYEHNX npobrnemaTui
npaBoBux cTaHgapTiB. OKpemi XxapakTepuUCTUKM CTaHZapTiB y Mpasi
MICTATBCS B Npausax Takmx BITYM3HAHNUX ydeHux, sk M. O. banmypatos,
B. B. ManyHbko, b. A. KodpmaH, O. O. Mepexko, M. |. CTaBHin4vyk Ta iH.
OpHak eavHoro ysaranbHEeHOro MOHATTS MPaBOBOro craHaapTy abo
MDKHApPOQHOrO  MpPaBOBOro  cTaHAapTy He  copmynboBaHoO.
He 3piicHeHO TakoX | FPYHTOBHUX  MOPIBHSAMbHO-NPABOBUX
OOCNipKeHb NPaBOBUX CTaHAAPTIB, O TAKOX 3acBigvye HEOOXIOHICTb
aHanisy okpecrieHoi npoonemu.

3akoH YkpaiHu «[lpo cTaHgapTu3auilo» BU3HA4Yae CTaHgapT SK
HOPMAaTUBHUIA JOKYMEHT, WO I'PYHTYETBCA HA KOHCEHCYCI, MPUNHATUN
BU3HAHMM OpraHoMm, SIKM BCTAHOBIKE ANA  3aranbHOro N
HEOQHOPAa30BOr0  BMKOPUCTAHHA  MpaBurna, HactaHoBu  abo
XapaKTEPUCTUKN LLIOAO AiSNbHOCTI Yn ii pe3ynbTaTiB i CnpsiMOBaHWUA Ha
JOCSArHEHHS ONMTMMAanbHOIO CTYMNEHs BMOPSAAKOBAHOCTI B NMEBHIN cdepi.
Takok 3anponoHOBaHO BM3HAYEHHSI EBPOMEWCLKOrO CTaHOapTy
(perioHanbHUA cTaHAapT, NPUAHATUIA E€BPOMENCHKOD opraHisalieto
cTaHgapTuM3auii) Ta MibKHapoAHOro cTtaHgapTy (CTaHgapT, NPUAHATUIA
MiKHaApOAHOK opraHisauielo 3i cTaHgapTusauii Ta [OOCTYnHWA AN
LLMPOKOro kona kopuctysadis) [1].

OOvH 3 HaWMOLWMPEHIWNX HayKoBMX MOrMAsaaiB Ha BU3HaAYEHHSA
NOHATTA CTaHOApTy MNPOMOHYE HpMAMYHA eHuuknonegdia 3a
3aranbHo pepakuieto  HO. C. lemwyyeHka. Konektus aBTopiB
po3rnsgae ctaHaapT siKk JOKYMEHT, LLO BCTAHOBMIOE ANS 3aranbHOro
Ta 6araTopa3oBOro BMKOPUCTaHHS NpaBuna, 3aranbHi NpuHuunmu abo
XapaKTEPUCTUKKN, SKi CTOCYIOTbCS AOiANbHOCTI 4u ii pe3ynbTartiB, 3
METOI [OCArHEHHS ONTUMANbHOrO CTYNEHsA BMOPSAKOBAHOCTI B
neBHin ranysi [2].

Take BU3HAYEHHS Aae MigcTaBu AN BUCHOBKY, LLO CTaH4apToOM
MOXHa BBakaTu npaBuna, NPUHLMNK Y1 XapaKTEPUCTUKK, 3aKpinsieHi
BiQMOBIAHO 40 BU3HAY€HOI 3aKOHOA4ABCTBOM MPOoLLeaypW.

MixkHapogHi npaBoBi CTaHOapTM — Ue  3aranbHOMPUNAHATI
npasuna, HOPMU, NMPUHLMNK PYHKLIOHYBaHHSA MPaBOBOI CUCTEMWU, SKi
BW3HaHi MiXKHapOAHMM CMIBTOBAPUCTBOM i BiOOpaXKeHi B MONOXEHHAX
BiQNOBIOHMX MpaBOBMX akTiB. Taki NpaBuna € HanonTUManbHILWKMMK,
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Le yHiBepcanbHe niarpyHTa npouecy MidkHapogHOro cniBpobiTHMLTBA,
Y3roKEHHs1 MibkHapOoAHOI Ta HauioHanbHMX NPaBoOBMX CUCTEM.

BuByatoun npobnematuvky poni MiXKHapogHWx cTaHdapTiB Yy
3axMUCTi Ta pPO3BUTKY AeMOKpaTUYHuX npuHumnie, M. |. CTaBHin4Yyk
3a3Havana, WO  HOPMATMBHO-MPABOBI  CTaHAApTM  MOXHa
knacudpikyBatu 3a Pi3HUMU KPUTEPIAMK, SAKi Jal0Tb 3MOry CKIacTu
sKOMOra MOBHilWle  ydABMEHHS Npo  AOChidXyBaHe  sBuULLE,
OnepeHLinoBaHoO MiginTM 00 BM3HAYEHHS MOro hopmM BUSBY. Tak,
3a cyb’ekTaMu CTBOPEHHSI CTaHAapTU 3anponoHOBaHO PO3NOAiNuTU
Ha ctaHpgapTM Pagun €sponu, €sponeiicbkoro Coto3y, Opranisadii 3
Oe3nekn Ta cniBpobGiTHMUTBA B €Bponi TOoWwo. 3a rany3eBol
NPUHaNEXHICTI0O BUOKPEMIIEHO CTaHO4apTU KOHCTUTYLIMHO-NPaBOBI,
KPpUMiHanbHO-NPaBoBi, LMBINbHO-MNPaBOBi TOLW0. 3a 30BHILLUHBLOW
OpPMOI0 3aKpiNfeEHHs € CTaHgapTu, SKi iKCylTb Y MiXKHapOOHUX
JoroBopax, npakTuui €BponencbKoro cyay 3 npaB  NoguHWu,
IOPUANYHMX aKTaxX MiDKHapOAHWX OpraHisaudin, €ki HanexaTb Ao
Dxepen npasa [3].

Hanpuknag, mixHapogHi ctaHgaptu y cdepi npaB i csobof
NOAVHN €  3aranbHOBU3HAHWMWM AN BCiX [JepXaB Hopmamu,
3abe3neyveHHa akux € 06OB’A3KOBOK BMMOrOK, HeobXxigHow Ans
NIATPYMAHHA HamneXHOro piBHA KUTTELIANBHOCTI Ta pPO3BUTKY
nognHn. 30Kpema, Ue NonoXeHHa 3aranbHoi Aeknapadii npas
noavHu. 3a3HayeHuMn OOKyMeHT cTaB 0asucom and cpopmyBaHHSA
CUCTEMWU MPaBOBUX HOPM, [ist SIKMX CnNpsIMOBaHa Ha 3axuCT npas
noavHn. MNonoxeHHa Jeknapadii nsarnm B OCHOBY TakUX AOKYMEHTIB,
aK MixHapooHM nakT npo rpoMajsHCbKi Ta MONITUYHI npasa,
MixkHapogHUI NaKT NPO eKOHOMIiYHIi, couianbHi Ta KynbTypHi npasa,
KoHBeHuia OOH npo npaBa autmHu, KoneeHuis OOH npotn
KaTyBaHb, KoHBeHUia npo nikeBigauito Bcix ¢opm pacosoi
anckpumiHauil Towo. Tekct [eknapauii BM3HaAHO YyHiBepcanbHUM
eTarioHoOM, WMOro MOCTINHO BWKOPUCTOBYIKOTb Yy  HaUiOHaNbHMUX
3aKOHOABCTBaX, KOHCTUTYLIAX AepXaB, Yy AiSnbHOCTI ypaaiB, cdepi
FOPUANYHOT HayKM Ta NPaKTUKMN.

Betyn YkpaiHu go Pagn €Bponu npuckopus npouec iHTerpauii
€BPOMENCLKMX MNPaBOBUX CTaHAApTIB A0 HauioHanbHOI NpaBoBOI
cuctemn. €Bponencbki cTaHaapTn K 0B0B’A3KOBI BUMOrM [0 PiBHSA
peanisauii npae i ceo6o NOAMHM NoYanu WMPOKO BUKOPUCTOBYBATHU
B 3aKkoHOTBOpYOMYy npoueci, npaktuui KoHctutyuinHoro Cyay
YKpaiHM, BOHW MOCIAWM diflbHEe Micue B HauioHanbHin npaBoBin
cuctemi. €Bponencbki NpaBoBi CTaHAapTM OTpuMManu crtaTtyc
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KpUTEpilo SIKOCTi NpaBO3acTOCOBHOI AiANbHOCTI OpraHis BNaaw, ganm
HOBWI MOLUITOBX A5 PO3BUTKY BITYM3HSHOI HAYKOBOI Ta MpPakTUYHOI
FOPUANYHOT AiSNbHOCTI.

3 NNMHOM 4Yacy, PO3BMTKOM MNPaBO3aCTOCOBHOI AisiNbHOCTI
BM3HaYanbHi NpaBoBi NpuHUMNK 6yno obpaHo AK NepLIOOCHOBY ANd
NnocuneHHa poni npaBa B npoueci dopMyBaHHSA FOMOBHUX 3acaj
npaBoBOi  AepxaBu, pPO3BUTKY [OEMOKPaTUYHOrO  NpaBOBOrO
cycninbcTtBa. I3 yboro npueoay cnywHo 3ayBaxus C. . [1po6’asko,
WO 3 YCiX MPMHLMNIB, BNAaCTUBMX MEBHUM SIBULLLAM, HanBaXnuBille
3HaYeHHs MaloTb MPaBOBi 3acaau, TOMY LLO TifbKU MPaBO € €ANHUM
6a3oByM 3aranbHocoLUianbHUM, YHIBepcanbHUM, iHTErpaTuBHUM,
00OB’AA3KOBMM, OXOPOHIOBAHMM [AEPXaBOK, HancnpaBeasMBIlLUM i
NOCTIMHO BAOCKOHAMOBaHUM PErynsaTopoM YCiX XXUTTEBO BaXKIMBUX
CcycninbHMX BIAHOCUH. Big npaBunbHOro, iCTMHHOMO TEOPEeTUYHOro
TNyMayeHHs MpuHUMMIB, Ha JyMKy aBTopa, 6es3nocepeaHbo
3anexXuTb i IX YTINEeHHS B XUTTS [4].

BusHaHi CBITOBOK CRINbHOTOK MNpPaBOBi  MPUHUMMM  CTanu
OopieHTMpOM And  po3pobrieHHa Ta noAanblioro  KPUAUYHOro
3aKpiNfeHHa OCHOBHMX npaBwun | cTaHdapTiB  npodyecinHol
IOPUANYHOI AisnbHOCTI. Ix BigoBpaxeHo B TekcTax Takux BiAOMMX
MiKHapO4HO-NpaBoBMX akTiB, fK MiHiManbHi cTaHgapTHI npasuna
NOBOAXEHHA 3 yB’a3HeHuMu (1955), Kogekc noBeAiHku nocagoBux
ocib 3 nigTpumaHHa npaeonopsaky (1979), OCHOBHI NMpuUHUMIK, WO
CTOCYIOTbCSl HEe3anexHocTi cyaoBux opraHis (1985), Kogekc npasun
30INCHEHHs1 aABOKATCbKOI AiSNbHOCTI afBoOKaTiB  €BpPONEncLKOro
CnisToBapuctea (1988), CrtaHgoapTM He3anexHocTi pUANYHOI
npodecii MixxHapogHoi acouiauii topucTie (1990) Towwo.

OCHOBOMNOMOXHUM  NPUHUUMN  CPaBeANIMBOCTI  3aKpinneHo B
CtaHpapTax He3anexHocCTi pugndHoi npodecii Tak: cnpaeBegnmea
cucTemMa opraHisadii HCcTuUii, ska rapaHTye He3anexXHICTb OpUCTIB
nig 4Yac BWKOHaHHA Ta npodpeciiHoro oboB'sisky 6e3 Oyab-sKMX
HeobrpyHTOBaHMX oBMexeHb, BesnocepenHbLOro un
onocepenkoBaHOro TUCKy abo BTpy4vaHHsl, € abCoMTHO HeobXigHO
ana nobynoBm Ta (pyHKUiOHYBaHHA npaBoBoi gepxasu [5]. Taci
3aranbHOMPaBOBi NPUMHLMMNK, SK 3aKOHHICTb, MPaBo 0cobn Ha 3axucT,
noeara [[O NOACbKOI  YecTi Ta  TiAHOCTi, HeAonyCTUMICTb
ONCKpUMIHAUiT TOLWO, YTINEHO B MONOXEHHAX 3BOAy NpuHUMMIB
3axMCTy BCiX OCi0, AKi nignsraioTb 3aTpuMaHHi0 abo yB’SI3HEHHIO B
Oyab-akin cpopmi [6]. MpuHUMN He3aneXxHOCTi Ta HeynepemkeHOCTi
CyOoBMX oOpraHiB petanizoBaHo B TekcTi OCHOBHMX MPUHUUNIB
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He3anexHocTi cypoBux opradis [7]. Ooctyn o npaeBocygas Ta
crpaBeasiBe MOBOMKEHHS BM3HAYEHO Cepel OCHOBHUX MPUHLMNIB
npaBocyaasa Ans XepTB 3MOYNHIB i 3N0BXMBaHHA BNaaoto [8].

PeaynbTaTtoM iHTerpauii MbkHapogHuMx nNpuvHUMniB i cTaHaapTiB
IOPUONYHOT  OiSNbHOCTI Yy BITYM3HSIHE  3aKOHOO4ABCTBO  CTano
3aKpinneHHa  BignoBigHMX  MNpaBOBMX  HOPM Yy  ranyseBoMy
3akoHoaaBcTBi. 3okpema, 3akoH YkpaiHu «[1po cygoycTpin i ctatyc
CyaAaiB» pernamMmeHTye, Wo npaBocyaasd B YKpaiHi (yHKUiOHYE Ha
3acagjax BepXOBEHCTBa MNpaBa BiAMOBIAHO /OO €EBPOMENCHKUX
cTaHpapTiB i 3abe3nevyye npaBO KOXHOrO Ha crnpaBeanvBuiA cyp.
HesanexHicTb cyaiB, NpaBO Ha cnpaBeanvBui cyq, PIiBHICTb nepeg
3aKOHOM i CyAOM, MpaBO Ha 3axXMCT OKPECIIEHO K OCHOBHI 3acagu
opraHiszauil cygosoi Bnagu [9]. BepxoBeHCTBO npaBa, 3aKOHHICTb,
CNpaBeaNuBICTb, BW3HAHHSA  JIIOOMHM  HAWMBULIOK  CoLUianbHOK
LiHHICTIO TakKoX CTanyM OCHOBHWUMM MpuHUMNAMKU  Oi9NbHOCTI
BiTUM3HAHOI npokypaTypu [10].

MpocpeciiHe camoBpsayBaHHA HOTapiyciB OYHKUIOHYE Ha TakMx
3ararnbHOnpaBoBUX 3acapax, SK 3aKOHHICTb, rMacHicTb,
He3anexXHicTb, OEeMOKpaTUYHICTb TOLLO [11]. MpuHUMNK
BEPXOBEHCTBA MpaBa, 3aKOHHOCTI Ta He3anexHOCTi AK OCHOBHI
3acagn 34iMCHEHHSA a[BOKaTCbKOI AisiNbHOCTI BM3Ha4yeHO B 3akoHi
YkpaiHu «[po agBokaTypy Ta aaBoKaTCbKy AisnbHICTb» [12].

3-NOMiXK OCHOBHMX MPUHUMNIB LiANTbHOCTI  IOPUONYHMX  KHiHIK
nependayeHo, 30Kkpema, Taki, Ik BEPXOBEHCTBO MpaBa, 3aKOHHICTb,
rymaHiam, koHgigeHuUinHicTe Towo [13].

Y TekcTi 3aranbHOro mMOMOXEHHS NPO OPUANYHY  CNyXOy
MiHICTEpCTBa, (HWOrO0 opraHy BWKOHaBYOl BfnagW, AepXXaBHOro
nignpuMeMcTBa, YCTaHOBM Ta OpraHi3alii Hemae nocunaHb Ha XOAHi
NPUHLUMAM 4M 3acagun yHKUiOHYBaHHA [14]. Ha Hawy aymky, noctae
HeOoOXiAHICTb PO3LUMPEHHS OKpeMux cTtater [1onoXeHHs 3 MeTor
copmanisauii OCHOBHMX NPUHUMNMIB, HA SKUX I'PYHTYETLCA AISNbHICTb
IOpUaNYHKX cnyx6. Baxnuee 3HauyeHHa Mae us npobnemaTuka 3
ornagy Ha Te, WO Ha ropuanyHi cnyxbmu noknageHo opraHisauiviHi Ta
KoopAuHaLinHi 060B’A3KM o0 3aCTOCYBaHHSA HOPM MpaBa, a Takoxk
LLOAO MpaBOBOro 3abe3neyeHHs OisNbHOCTI MPOBIAHMX OePXXaBHUX
OpraHiB Ta yCTaHOB, NMpeAcTaBrneHHs X iHTepeciB y cyaax. [paBoBa
pernamMeHTauisi OCHOBHWX MNpUHUMMIB | CTaHdapTiB  AiaNbHOCTI
IOPUANYHKX  CNYXO crnpuatuMe  YHidikauii npakTukm B npoueci
peanisadii NoKnageHnx Ha HMX 0DOB’A3KIB, HANaroMKEHHIO edhEKTUBHOI
B3aemogii, NiABULLEHHIO SKOCTI iX (PYHKLIOHYBaHHS 3aranom.
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BucHoBku. OTXe, MiKHapogHi cTaHOapTW NpaB JHOAVMHU €
pe3ynbTaTtoM 3arafibHOMPUUHATOT Ta Y3romkeHol MiKHapo4HO
CMiNbHOTOK  MO3MUiT  LWOAO OCHOBHWUX CYCMiNbHUX  LiiHHOCTER,
MoOparnbHOro 1 KymnbTypHOro HagbaHnHs uumBinizauii. CtaHgapty y
cepi pUAMYHOI AIANBHOCTI € pe3ynbTaToM YTINEHHS 3aranbHuX
NPUHUUNIB NpaBa Y BigNoBigHNX MbKHapOOHO-NPaBoOBMX HOpMax. Taki
cTaHgapTu, Habupatoun topngudHoi  cpopmmn BUPaXEHHS,
MOLMPIOKOTECA Ta 3aKkpiNMTbCA B HauiOHaNbHUX MpaBOBUX
cucTemax, CTBOPHOYM MiArPYHTS ANs NOAanbLIOro iX YKOPIHEHHS B
HauioHanbHMX 3aKOHOL4ABCTBaxX, 30KpemMa B TeKCTax KOHCTUTYUIN i
ranyseBoMy 3aKOHOOABCTBi. ToBTO 3aranbHi NPUHUMIM npaBa €
OCHOBOW AN hopmyBaHHA Ga3oBMX MpaBwn i CTaHOapTiB y cdepi
NPoMeCiNHOT OPUANYHOT AiSANIbHOCTI.

KoxeH i3 npodecinHMx HanpsmiB 30iIACHEHHS  OPULUYHOI
JiSANBHOCTI PPYHTYETBCS Ha OCHOBOMOMOXHUX igeax, npuHLuMnax,
3acagax Towo, dopmanisaudia skux BigbyBaeTbCA LUMAXOM  iX
3aKpinneHHs B TeKCTax HOpMaTUBHO-NPaBoBMX abo KoprnopaTUBHUX
aktiB. Cnig KoHcTaTyBaTM po3MaiTTA Takux igderd Ans  KOXHOI
npodecii, a TakoX HecHOpMOBaHICTb YHi(hikoBaHOro nigxody Ao
BM3HAHHA MDKHApPOOHUX i HauioHanbHUX, 3aranbHUX Ta cneuianbHuX
npuvHUMniB  (3acag) AisnbHOCTI  topucTiB. BogHoyac npuHUmMnu
CnpaBeaNMBOCTI, 3aKOHHOCTI, rymMaHi3aMy, BepXOBEHCTBa npasa
BUKOPUCTOBYIOTb  ONs  CTaHgapTu3auii OKpeMux  Hanpsimis
NpoecinHOi  AiANbHOCTI  OPUCTIB  AK  yHiBepcarbHi  NOSIOXEHHS,
BNacTuBi pi3HMM CyCninbCTBaM i MpaBOBUM CUCTEMAM.
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Principles of Law as Standards of Professional Legal Activity

The professional activity of a lawyer is based on mutually
determined and interdependent legal and ethical principles and
standards. The degree of their implementation can serve as a
measure of the quality of the lawyer’s activities. At the present stage,
the problem of the definition and implementation of international legal
standards in the domestic legal space is actualized.

The standard is the rules, principles or characteristics, fixed in
accordance with the procedure established by law.

International standards are the basis of international cooperation,
harmonization of international and national legal systems. International
standards in the field of human rights and freedoms are universally
acceptable for all states. Their provision is necessary to maintain the
proper level of human life and development.

Ukraine continues the process of integrating European legal
standards into the national legal system. The general legal principles
have become the guideline for the development and formalization of
the basic rules and standards of professional legal activity.

International human rights standards are the result of a
commonly agreed and internationally agreed position on key social
values. Standards in the field of legal activity are the result of the
implementation of the general principles of law in the relevant
international legal norms. They are rooted in national legislation, in
particular in the texts of constitutions and sectoral legislation.

International principles and standards of legal activity were
enshrined in sectoral legal acts. In particular, in the laws of Ukraine «On
the Judiciary and the Status of Judges», «On Advocacy and Advocacy»,
«On the Prosecutor's Office», «On Notary» and others. There is
currently no unified approach to the recognition of international and
national, general and special principles (principles) of lawyers’ activities.
However, the basic principles of separation for different directions of
legal activity are: justice, humanism, legality, the rule of law.

Keywords: principles of law; principles of legal activity; norm;
standard; legal profession.
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MDKHAPOQHWA JOCBI

YOK 343.14

Wanmana H. K. — kaHouoaTt 1opyuandHuMX
Hayk, cyaaa  KoHctutyuiihoro  Cyay
Ykpainum, m. Kui
E-mail: 2003@ukr.net

OHTORNOriYHi 1 akcionoriyHi ocobnuBoOCTi
AOKa3yBaHHA B KOHCTUTYLiNHOMY CyA4OBOMY
npoueci 3apyo6iXKHMUX KpaiH

lMpoaHanizoeaHo eaxruesi, 00Hak HedocmamHbO OoCiOXeHi npobnemu
8U3HaYeHHs1 OHMOJI02IYHUX ma aKcionnoa2idyHUX eumipie ¢hirnocoghcbKo-rpasosux 3acad
0doKasyeaHHs1 8 KOHCMUMYUiliHOMy cy9080My MPOYECI.

YBazy akueHmogaHO Ha 3’5icy8aHHi CrinbHUX | 8iOMiHHUX ocobnusocmel
OdokasyeaHHs 8 KOHCmumyuitiHoMy CcyO080MYy Mpoueci opeaHie KOHCmumyuitiHOI
topucOukuii,  disinbHicmb  AKUX  106y0o8aHO 3a  aHaro-aMepUKaHCbKOK  ma
€8p0reliCbKO0 (Kerb3eHI8CbKO) MOOersMU.

Ha nidcmasi pe3ynbmamig 0oCriOXeHHS asmop opMyIoe 8riacCHe PO3yMiHHS
npobnem 2Hoceonoeii dokadyeaHHsI 8 KOHCMUMyUiliHoMy cydoe8oMy Mpoueci, wo
ronsiza€ 8 makomy:

— OHmornoaiyHi  ocobnueocmi dAoka3yeaHHsI 8 KoHcmumyuiliHomy cydogomy
npoueci 8 byOb-sKili KpaiHi euruearome 3i 3micmy 8i0nogidHo20 hinocogcbKo-
npasoso2o B84YEHHs, y UbOMy eunaldKy — [pasogoi oHmomozii — OuCUUNiHU,
npedmemom docnidxeHHs siKoi € npobnemu 6ymmsi npaesa;

— aKcionoeiyHi ocobnusocmi 0Ooka3yeaHHsI 8 KOHCcmumyuitiHomy cydogomy
npoueci 6ydb-siKOi  KpaiHu 3ymosrieHi, Hacamneped, 3a2anbHOMPulHAMUM Y
cycninbcmei  iGeonoaiyHuM nidxodom 00 pPO3yMiHHA rnipouecy | npedmema
binocoghcbKo-nMpagogoeo 84EHHs MNpo iX ¢hopMyeaHHs, 3aCmocy8aHHs ma 3axucm —
KOHCmumyuitiHoi akcionoaii;

— [10BHOBaXEHHA U OCHOBHI  MPUHUUNU  (OYHKYiOHy8aHHS  opaaHy
KOHCmumyuitiHoi  rtocmuuii  6ydb-akoi Modesni 8u3HayeHi Hopmamu KoHcmumyuit
i KOHKpemu306aHi 8i0No8IOHUMU 3aKOHaMU;

— npedmem Ooka3ysaHHs 8 KOHCmumyuitiHomy cydo4duHcmsi 3a O0y0b-sIKO
modenso, 3as3guyal, BUrNMIUBac 3 [108HOBAXEHb, BU3HAYEHUX KOHCcmumyuieto,
i 36ieaembcsa 3 npedMemom po32nsidy KOHKpemHoi cripasu 32i0HO 3 rpouyedyporo,
8CMAaHOB/IEHOK 3aKOHOM.

KnioyoBi cnoBa: akcionoris; aHrno-amepukaHcbka MoAernb; €Bponencbka
(kenb3eHiBCbka) MoAernb; KOHCTUTYLIMHWM CyAOBWMA MpOLEC; OHTOMNOris; npeamer
[oKa3yBaHHS.

© WanTana H. K., 2018
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NMocTtaHoBKa npobnemu. Y opyanyHii nitepatypi npobnemu,
NoB’si3aHi 3 PYHKLIOHYBAHHAM iHCTUTYTIB KOHCTUTYLIIMHOTO CY4OBOrO
KOHTPOIO, JocnigpkyBanu Taki BiTum3HsHi BuyeHi: O. O. baHaypa,
0. B. bayniH, B. ®. boriko, B. []. bpuHueB, 0. M. 'powesBni,
H. J1. Opo3goBuy, A. A. fly6iHcbkmia, B. M. Kamn, H. |. KnumeHko,
O. @. KoHi, B. O. KoHoBanoga, H. B. Koctuubka-Kyliakosa,
M. B. Koctuupbkui, B. T. MansipeHko, O. M. MunpoHeHko, M. M. MuxeeHko,
M. A. MNoropeubkuin, B. M. lMNMowea, 1. M. Pa6iHoeuy, B. B. Peunubkui,
A. O. CenieaHoB, M. I. Cipunn, A.A.Ctpmxak, B. M. llanosan,
B. IO. LWWeniTbko Ta iH.

Monpu 3HayHy KinNbKiCTb nybnikauii i HaykoBMX npaub, OesKi
aKTyanbHi  NUTaHHS, 30Kpema Wwoao  guinocodCcbKko-NpaBoBOro
BM3HAYEHHSI OHTOMOMYHOrO M aKCioNoriYyHoro 3miCTy [Ooka3yBaHHSA B
CyOOBOMY  KOHCTUTYUIMHOMY Mpoueci, nuwalTbCad HeaocTaTHbOo
DOCHIIKEHUMM, LLO CMPUYMHSE HAsABHICTb KOMi3ii Ta O3HaAK NpaBoBOIl
HEBU3HAYEeHOCTI MPUNUCIB  3aKOHOOABCTBA, HKUM  yperyrnboBaHO
DISANbHICTE  KOHCTUTYLIMHOI  IOPUCOMKLIT SIK  BaXKIMBOIO  €leMEHTY
3aranbHOAEPXKaBHOr0 MeXxaHi3My 3axucTy MpaB W OCHOBOMOMOXHMX
cBobop ocobu.

TeopeTnyHO OCHOBOK [OCHIMKEHHA € npaui BiTYUSHAHUX
Ta IHO3eMHMX HayKOBLIB Yy ranyssax ¢inocodii, KOHCTUTYLiAHOrO
npasa Ta 3aranbHOBU3HaHI aKkTn MiXKHapo4HOro npasa.

MeToto poboTH € po3pobneHHs cuCTeEMM 3axoaiB Loao:

— (binocohCbKO-NPaBOBOr0  BU3HAYEHHA  OHTOMOrYHMX  Ta
aKCionoriYHMX  BUMIPIB  KOHCTUTYLINHOMO CYAOBOr0  KOHTPONIO,
OCMUCIIEHHSA NpoLiecyarnbHNX OCHOB MOro 3aCTOCYBaHHS;

— BUSIBIIEHHA 3aranbHUX 3acafd i BiAMIHHOCTEW CBIiTOrMsigHO-
dyHKUiOHanbHOT cneuundikn AiGnbHOCTI PisHUX cuctem (Moaenewn)
Cy[OBOr0 KOHCTUTYUIMHOrO KOHTPOSIO Ta IX BMSIMBY Ha napagurmy
BpErynoBaHHA  CYCMiNbHUX  BiAHOCMH B  OCHOBHUX  cdepax
XUTTERQIANBHOCTI couiymy.

Buknag ocHoBHoro marepiany. TpaguuiiHO HaMMNOLUMpPEHILWMKn
y CBITi cuctemamm (Mogensamm) opraHisadii cyqoBOro KOHCTUTYLIMHOMO
KOHTPOMIO € aHrno-aMepukaHcbka (aHrmoCakCoOHCbKa) Ta POMaHo-
repMaHcbka, abo eBponeincbka, KOHTUHEHTarbHa (Kenb3eHIiBCbKa).

HatomicTb, Ha gymky B. lNMoropinka, HWHI ccpopmyBanocs He ABi,
a LWOHaNMeHLe TpU OCHOBHI @inocodCbKo-NpaBoBi napagurmm
(Mogeni) cneuianbHOro cygoBOro 3axXncTy KOHCTUTYLIN:

— aHrno-amMepuviKkaHcbKka, ska fie Ha Teputopii CLUA, geskux kpaiH
MiBoeHHOT AMepukn, EBPONK, a TakoX iHLLMX KOHTUHEHTIB | nepeabayae
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3AINCHEHHSA KOHCTUTYLINHOI FOPUCOUKLIT BEPXOBHUMM CydaMn aepxas, a
NOAEKONN 1 IHWNMK CyaamK 3arasnibHOI FOPUCAMKLT;

— pomMaHo-repMaHcbka, abo eBponercbka, KOHTMHEHTarbHa
(kenb3eHiBCbka), Sika € OCHOBOK KOHCTUTYLIAHOINO CyAOYMHCTBA B
3axigHin i CxigHin €Bponi, a TakoX AesKMUX KpaiH iHWNUX KOHTUHEHTIB,
WO nondrae y CTBOPEHHi cnewianbHUX OpraHiB KOHCTUTYLINHOI
FOCTULiT — KOHCTUTYLIMHMX pafl, KOHCTUTYLINHWX CyAiB TOLLO;

— MyCynbMaHCbKa (TpaguuinHa), AKa noumpeHa B
MYCYNbMaHCbKMUX KpaiHax i Hadinse NOBHOBaXEHHSIMWU 3[iNCHEHHSA
KOHCTUTYLINHOT I0CTULT HE TiNbKM CyAOBI, a 1 BULLI peniriiHi opraHu
nepxasu [1, c. 302-303].

Y4eHi nponoHyTb TaKoX AeTanisoBaHilmin nogin mopenemn
(cuctemM) opraHisauii  cygoBOro  KOHCTUTYLIAHOTO — KOHTPOJSTHO:
aMepuKaHCbKa;  €BpOMelricbka,  aBCTpiicbka  (Kenb3eHiBCbka);
eBponencbka ppaHuy3bKa; 3MillaHa €eBponencbKo-amepuKaHCbKa;
couianictnyHa; icnamceka [2, c. 105].

BesymoBHO, 3a3HayeHi cuctemu (Mogeri) pisHATLCA 3a CyCninbHO-
NOMNITUYHOIO iAEONOriet0, OpraHi3auiiHuMm, NpoLecyanbHUMU A iHLWLMMU
o3Hakamun. [lpoTe  oOHTOMOriYHi  0COBMMBOCTI  [OKa3yBaHHSA
B KOHCTUTYLIMHOMY CyOOBOMY npoueci B ByAb-gkii KpaiHi BUNnuBaroTb
3i 3micTy BignoBigHoOro inocogCcbKo-NPaBOBOr0 BYEHHS, 30Kpema
NpaBoOBOi OHTONOrIT — AMCUMNMIHK, NPeaMeToOM OOCHIAXEHHS SIKOT
€ npobnemu OyTTS Npasa.

Bigomun  ykpaiHcbkmin  binocodp-6orocnos  b. Ctpukantok
BBaXae, L0 OHTOMOrS MpaBa $SK OAHe 3 THOCEOSIONYHMX
dinocodcbko-NpaBoOBMX Y4EHb MPO OYTTS € CUCTEMOLO, SIKa OXOMJSI0E
nigcucTemm, 3-noMiK HUX:

— nerictcbka® — TpYHTYETbCA Ha KOHUeNuii 3anepeyeHHs
06’€KTUBHOCTI NPaBOBOI CYTHOCTI, BU3HAHHSA JOMIHAHTY NO3UTUBHOCTI
npaBa Ta 3BeAEHHS MOro A0 3aKOHY SK [Jpxepena npasa, CycninbHO
KOPUCHOro 3acoby AepXaBHOro NpuMycy;

— MPMPOLHO-NPaBoBa, 3rifHO 3 nocTynatamu sikoi 6yTTa npasa
MOXHa BigobpasuTn y BUrMsai OBOX MPOTUMEXHUX 3a CYTTHO i
3MicToM popm: pJocToBipHOro OyTTa npasa (B6yTTS NpMpPOAHOro
npaea) Ta HeJOCTOBIPHOro 6yTTA (iICHYBaHHS 3aKOHY);

*NeriaMm — [aBHBLOKUTAICHKa inocopcbka wkona V-llct. go H.e.,
NPUXUINBHUKN AKOT 0BCTOKBanNM HeobOXigHICTb NiONOPSAKYBaHHS CyCninbCTBa
YKOPCTKMM, @ NOAEKON 1 XKOPCTOKMM 3aKOHaM.
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— nibepTapHo-topugmdHa (Big nart. libertas — cBobopa), ska
po3rnsigae HasiBHICTb OyTTS MO3UTMBHO-NPaBOBOrO (PEHOMEHY —
3aKOHY — 3 MO3uLin 00’eKTMBHOI CYTHOCTI mpaBa 3arasiom, siKO
MOXYTb OYTM BUMOTU LLLOAO MPUHLMNY dhopMarnbHOi piBHOCTI [3].

Take po3yMiHHA pinocodhCbLKO-NPaBOBOro 3MICTy OHTORNOrIT
npaBa 3acnyroBye Ha yBary, O4HaK Cnif 3a3Ha4yuTu, Lo TeONOriYHUiA
ceiTornsag, MPUXWIBHUKOM | MNPOMOBIOHMKOM SIKOTO € BYEHUR,
I'PYHTYETBCSA Ha KOHUenuii HEeMOXNWBOCTI MOBHOI Mi3HABaHOCTI
HaBKONUWHbLOrO  cBiTy. OuyeBMOHO, came TOMYy  [OOCHIOHUK
HeJoCTaTHbO YyBaru nNpuainse BMBYEHHIO PO MpaBOBOi OHTOMOCrI
ni3HaHHS CYTHOCTI NpeaMeTiB i ABuL, AKi € 06’ekTaMyn JOKa3yBaHHS
FOPUANYHOI NPaKTUKK, 30KpeMa CyL0BOro KOHCTUTYLLIMHOMO nNpouecy.

CyTHiCTb Mi3HaHHS Ta [OOKa3yBaHHA $K LIMOro Ta CKNagoBoi
NpaBOBOI OHTOMOrT B CY4OBOMY KOHCTUTYLINHOMY Mpoueci nonsarae B
OTPMMaHHI 3HaHb NpPO NpegMeT AOCHiMKEHHs, TOOTO ni3HaHHA €
rHOCEOSIONYHUM  MiArPYHTAM  OOKasyBaHHS, OCKINbKWM  [AOKa3yloTb
3aBXOW Ni3HaHe, OdHaK iX He cnig OTOTOXHIOBATW, amKe MidHaHHS
MOXe obmexyBaTuca 3'acyBaHHAM Oyab-aKOi OB6CTaBUHWU  TifbKK
CyOOM, HAaTOMICTb METOK J0Ka3yBaHHA € peanisaLliss KOHCTUTYLINHOro
NpUHUUNY OBr'pyHTOBAHOCTI NPUAHATUX HUM PilLiEHb.

Bigomun YKpaiHCbKUI npaBo3HaBeLb B. KicTtakiBcbkun,
KpuTukytoun  nosudito  J1. MNeTpaxuupkoro 3a HeLOOLHIOBaHHA
OHTOJIONYHOrO pPO3yMiHHA OyTTsl MpaBa, BUOKPEMUB YOTUPU TOJTOBHI
niaxogu 0o Npasa, WO Bignosiganu OCHOBHUM KOHLENUiSM npasa Ta
Nno-pi3HOMY TpaKTyBasnim peanbHiCTb nNpaBsa:

— aHaniTM4yHUn, NpuTaMmaHHUA OOrMaTUYHIN opUCNpyaeHuii Ta
BiOMOBIAHIA MO3WUTMBICTCBKIA KOHUeNUil npaBa €K Aep)KaBHO-
HaKa30BOro sIBMLLA;

— COLONOriYHUN, WO TAyMadnTb MOHATTA npaBa K opmy
couianbHUX BiAHOCWH;

— MNCUXOSOTNiYHMNA, WO Bigobpaxae NCMXOonoridyHe NOHATTS Npaea;

— HOPMaTMBHWI, WO BW3HAYaE akcionioriyHe W OHTOMOriYHe
noHATTA 6yTTa npaea [4, ¢c. 696—697].

AkcionoriyHi  0cobnMBOCTI [OKa3yBaHHA B  KOHCTUTYLiNHOMY
npoueci 6yab-aKoi KpaiHW, Ha Hall nornsg, 3yMOBIeHi, Hacamnepea,
3aranbHOMPUAHATAM Y CYCMiNbCTBI  igeonoriYHMm  nigxoaom o
PO3YMiHHS 3MICTY KOHCTUTYLIIMHMX LiHHOCTEN AK (pyHAaAMEHTanbHUX,
LiHHICHMX  3acaj  KOHCTUTYUIMHOrO npouecy Ta npegMeTta
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JocnigkeHHsA (inocodCbLKO-NPaBoBOro BYEHHS Npo X hopMyBaHHS,
3aCTOCYBaHHS i 3aXMUCT — KOHCTUTYLIMHOI akcionoril.

«KOHCTUTYLiMHI LiHHOCTI, — 3a3Hayae ®. BeHicnaBcbkun, — ue
CBOEPIOHUI KyNbTYPHUIA “KoA”, cCneundivHiCTb SSIKOro 3yMoBIiEHa TUM,
LLIO KOXHA KynbTypa MopoaXye CBOIO, nuwe 1N NputaMmaHHy LiHHICHY
cuctemy. Llen “kop” 3abesnevye npouec KynbTypHOI igeHTudikadii
ocobucTocTi, cycninbCTBa i Hauii Ta pO3BUTOK HaLioHaNbHOI
cBigomocTi, 30epirae Hauito Sk HOCIsi YHikanbHOro, camobyTHbOro,
nuLe i npuTaMaHHoro. Ix 0cobnmMBICTIO € Te, L0 BOHN (hOPMYIOTLCS
B CYCMiMbHilA CBIAOMOCTI (paKTUYHO NPOTArOM YCbOro Yacy CTaHOBIEHHS
HauioHanbHOI Oep>XaBHOCTI, Y4acTKOBO BifOOpaxyTbCs
4 GesnocepenHbO 3aKPIMMKTLCA B PIBHOMAHITHUX  MOMITUKO-
MpaBOBUX akTax, WO MPUAMAKTbCS Ha Pi3HMX eTanax pPO3BUTKY
JepxaBu i cycninbCTBa Ta MNOTPannATb OO KOHCTUTYLIT BXe B
cBoeMy  30ebinbworo  ccpopMynboBaHOMY | 3aBEpLUEHOMY
Burnagi» [5, c. 259-260].

Taknm uuHOM, akcionoriyHa OCOBNUBICTL [JOKa3yBaHHA B
KOHCTUTYLINHOMY CyOQOBOMY MpOLECi nonsrae B TOMY, LWOG,
I'PYHTYIOUMCL Ha (IfIOCOMCHKIN OCHOBI KOHCTUTYLIMHOI aKcionorir,
BM3HAYNUTK CTYMiHb BiANOBIAHOCTI NpeamMeTa OOCHIIKEHHSA CYTHOCTI
3aranbHOBU3HAHUX Yy  CYCMINbCTBI  KOHCTUTYUINHWX  LIHHOCTEWN,
30KpemMa B KOHTEKCTi iX peanisauii Ta 3axucty. Y cydacHiv
OEeMOKpaTWyHiA, NpaBoOBiM | couianbHin  gepxasi cuctema
KOHCTUTYLINHUX UiHHOCTEN OyaoyeTbCs 3a MPUMHLUUMOM OpPraHiyHoro
NOEdHAHHA Tpaauuin, 3BUYalB, MEHTaNbHUX KPUTEPIIB KyNbTypu,
Mopani Ta peniril i3 3aranbHOBM3HAHMMW Ha MiKHAPOOAHOMY PiBHi
npyvHUMNaMn BiAHOCWH iHOuWBIQyyMa i couiymy (B ocobi gepxasu
IHCTUTYTIB rPOMaAsIHCLKOIO CYCNifbCTBA).

Ha Haw nornsg, cnywHow BWAAETbCA AyMKa npodecopa
O. baHaypu, sKWWA 3a3HayuB, WO «MDK MPaBOBOK OHTONOrED Ta
NpaBOBOK  aKCIOMNOrield iCHye [JianekTudyHa B3aEMO3arnexHICTb.
Kputepii mopani, siki cnyryloTb [GXepernoMm npaBOBUX LIHHOCTEWN,
NoAMHa BU3HAYaEe 3anexHo He nuule Bia il BNacHoi npupoau, a v Big
OyTTa (30Kpema npaBoBoro). lNepeBaxatTb LiHHOCTI, SKi CUMNbHiLle
CMpUSIlOT  BWKMBAHHIO Ta MOBHOLIHHOMY JXKWTTIO JIOAWHUM B
ubomy cBiTi. BogHoyac 3aBAdkM  NpaBoOBOMY  peryntoBaHHIO
3aranbHOMACHKI, MopanbHi LIHHOCTI (SiKi € YMOBOK BWKUBaHHS i
MOBHOLHHOTO ~ XWTTS  CYCNiNbCTBa)  CTalTb  perynsaropamu
CYCMINIbHOro XUTTA» [6, €. 62—63].
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ICTOTHUA BANMB Ha pPO3YMIHHA OHTOSMOMYHUX Ta aKCioNorivYHUX
0cobNMBOCTEN [OKA3yBaHHA B CY4aCHOMY KOHCTUTYLIMHOMY MNPOLECI
Manu TakoX MOMOXEHHS KOHUenNUil NpaBoBOro peaniamy sik cknagosol
3aranbHoI Teopil OPUAMYHOI aprymeHTauii.

HuHi B 3axigHomy npaBo3HaBcCTBi, 3ayBaxye M. Kostobpa,
haKTUYHO He NiaaalTb CYMHIBY Te, WO «TEKCTU 3aKOHIB... HIKONW He
BTINIOKOTLCH B YNCTOMY BUIMSAI B Aitode npaBo», TO6TO oauH nuwie
3aKOH He € [JOCTaTHIM [XepernoMm Ans KOHKPETHOro npaBoOBOro
pilleHHs. FK sBULLE KOHKpeTHe npaBo Mae 3b6epiraT 3B’A30K 3
peanbHUM XUTTsM. TOMY Cyal He MOXe He BpaTu 4o yBaru peanbHUN
cTaH pedein. LLkona npaBoBOro peaniamy BUHMKIA Ha MNiArpPyHTI
aHIMOCaKCOHCBLKOI NPaBOBOI CUCTEMU, NPABHUKKU SIKOT, Ha BigMIHY Bif,
MPaBHUKIB KOHTUHEHTanbHOI €BponKn, SKMM TpaguuinHo OyB
npuTaMaHHUn OeOYKTUBHUIA CTUIb MUCHEHHS, 3aBXauM B nNobyaoBi
CBOEI aprymeHTalii BigaaBanu nepesary iHOYKTMBHIN noridi, To6To
BiALUTOBXYBaNUCA He CTifNbKM Bi4 NO3UTUBHOIO Mpasa, CKifbKN Big
KOHCTUTYLINHUX LiHHOCTEN [7, c. 274].

Taka nosuuia BMAAeTbCA OBI'PYHTOBAHOM, OCKINbKWM KOHLENUis
npaBoOBOro peaniamy OCTaHHIMW pokKamMu iCTOTHO No3Hauunacs m Ha
Teopii Ta NpakTULi KOHCTUTYLIAHOIMO CYAOBOrO KOHTPOINIO, 30Kpema,
nobyaoBaHOro 3a KOHTUHEHTANbHOK (KEMb3EeHIBCLKOK) MOAENITIO.

Ha gywmky |. PelueTHUKOBOI, HWHI Malke BCi MpaBOBi CUCTEMU
€Bponu, nonpu BigMIHHOCTI MK HMMMW, OPIEHTOBAaHI Ha OeOYKTUBHO-
iHOYKTMBHI cnocobu oOrpyHTYBaHHS. €BPOMENCHKI NPaBHUKW LiALLN
3rogM CTOCOBHO TOrO, WO CyA nig 4ac po3rnsgy cnpasu, 3 OOHOro
OOKy, He MOXe BigpuBaTUCA Big pearnbHOCTI, BiH Mae nepegdadatu
NpakTUYHi  Hacnigkm CBOIX pilleHb, a 3 (HWOro — MOBUHEH
yCBigOMNIOBATK, WO HaAMipHa OPIEHTOBAHICTb CyAy Ha pearbHICTb,
sika BiApMBaETbLCA Big chopmoBaHMX FNOACTBOM igeanis i UiHHOCTEN,
KOHLEHTPOBaHUM BUSIBOM SIKMX € 3aranbHi NpuHUMNM npasa, Ta Bij
NpaBoBUX HOPM, HE TifbKM He Habnuxae 40 iICTUHK NpaBa, a, HaBnaku,
3[aTHa npusBecTn Ao 6e33akoHHs i ceasinnsa [8, ¢. 127].

3okpeMa, Le KOpecrnoHOyeTbCa 3 opuanydHOW (NpaBoBOKO)
nosuuieto KoHctutyuiiHoro Cyay YkpaiHu, sika BUKIafeHa B pilLeHHi
Big 2 nuctonaga 2004 poky Ta nonsdrae B TOMY, LLO «3aKOHWU 3a
CBOIM 3MIiCTOM MalTb OyTW NPOHUKHYTI, nepeayciM, igesmu
couianbHOI  cripaBegsIMBOCTI, cBOOOAM, PIBHOCTI... MNpaBO He
0OMeXyeTbCa NuLIe 3aKOHOAABCTBOM SIK OAHIE 3 MOro dgopm, a
BKMOYAE W iHWI couianbHi perynsatopu, 30Kpema Hopmu Moparni,
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Tpagauuii, 3Bu4al Towo, AKi NeriTMMoBaHi CyCcninibCTBOM i 3yMOBIEHI
iICTOPUYHO OOCATHYTUM KYNbTYPHUM piBHEM cycninbcTBa» [9].

Baromum  daktopom, WO npuTamMaHHUM  Malxe  BCiM
OpraHisauiiium cuctemam (MOAENsIM) KOHCTUTYLIIMHOrO KOHTPOJIH, €
CXOXICTb 3a CYTTIO i 3MICTOM OCHOBHWX NpeaMeTiB LOKa3yBaHHS B
CYO0BOMY KOHCTUTYLIIMHOMY MpOLECi.

MpeomeT pokasyBaHHA B KOHCTUTYLIMHOMY CYOOYMHCTBI 3a
KOHTUHEHTanbHOK  (Kenb3eHiBCbKOW)  Mogennio  3a4ebinbLoro
BUMNMMBAE 3 NOBHOBaXeHb, BU3HAYEHUX KOHCTUTYL €0, Ta 36iraeTbca
3 NpeaMeTOM po3rnsaay KOHKpPeTHOI cnpasu 3rigHO 3 npouenypoto,
BCTAHOBMEHOK 3akoHOM. Moro cneuudika nonsirae B TOMy, LIO
KOHCTUTYLINHUA CydoBWMIA MpoLec Takoi Mogeni obmexeHun
NMUTaHHAMK MpaBa, TOOTO 3'SACYBAHHAM KOHCTUTYUIMHOCTI abo
HEKOHCTUTYLINHOCTI 06 €KTiB KOHCTUTYLIIMHOIO CYyA0OBOIo KOHTPOJIO, a
TaKoXX BU3HAYEHHAM 3MIiCTYy 00’eKTiB OhiLiIIHOIrO TIyMayeHHs.

I3 uboro npueogy [.Kenb3eH 3a3Ha4vaB, WO MpegMeToMm
KOHCTUTYLIIMHOIO KOHTPOM0 3 Mo3uLil Teopii npaBa € 3akoHoOaBui
HOpMMU, MPaBOMOPSAOK, BIQHOCUMHU MK Pi3HUMU MNpaBONOpPsiAKaMu,
npusHadeHi 3abe3neunMtn topucta (NpaBoO3HaBLA | MNpakTuka)
pO3yMiHHAIM Ta ONMCOM NO3UTMBHOrO Npaea [10, c. 9].

Hanpuknapg, 3 ornagy Ha noBHoBaxeHHs KOHCTUTYLIAHOIO cyay,
wo BusHayeHi KoHcTutyuieto ABCTpii, 4O npeamMeTa AoKa3yBaHHA B
aBCTPINCbKOMY KOHCTUTYLIIMHOMY CYAOBOMY MpoLeci HanexaTb:

— KOHCTUTYUIMHICTb  «MaWHOBUX NPaBOBMX BWUMOr... SKi
He nignsaralTb Hi BUPILLEHHIO Y 3BUYaAWHOMY CYAOBOMY MOPAOKY,
Hi  BMKOHAHHI  LUAAXOM  MPUAHATTA  pilLEHHS  OpraHom
ynpaeniHHsay (ct. 137);

— CMipHI NUTaHHA «MiX cydamu, MK 3emnsMmu, 3emnelo |
depnepauieto» (cT. 138);

— KOHCTUTYLINHICTb «3akoHiB ®enepadii abo 3emernby;

— MPOTUNPABHICTb AepxaBHUX gorosopis (cT. 140a);

— BigNoBiganbHICTb BEpXOBHUX opraHiB ®eaepallii Ta 3emenb 3a
JonywieHi HUMKM nig 4Yac ixXHbOi OMILINHOI  [iANbHOCTI  BUHHI
NpaBOMOPYLWEHHA, 30Kpema denepanbHOro npesnaeHTa, uYrneHis
ypsiay, AenyrartiB, rydbepHaTopiB 3emesnb, OpraHie Brnagu CTONIMYHOIO
micTa BigHs (cT. 142);

— piLLEeHHA opraHiB ynpasrniHHA Ta cnipaBu Npo NOPYLUEHHS HOPM
MixkHapogHoro npaBa (cT. 144—-145) Towo [11].
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HaTomicTb y gesknx KpaiHax, y AKX KOHCTUTYLINHWA KOHTPOSb
OpraHi3oBaHO 3a aHrNo-aMepUKaHCbKOK  MOZENIII0,  3ayBaxye
. FTa@KneB, KOHCTUTYLIMHICTb 3aKOHIB Ma€e NpaBoO MNepeBipATU Oyab-
SKUMW cyd, a B iHWMX — Tinbku BepxoBHW cyg nicns poarnsgy
KOHKPETHOI  crnpaBu  CcydamMu  HWKYUX  iHCTaHUuin.  [JOKTpuHy
dopManbHO-IOPUANYHOT  iICTUHM  CPOPMYNbOBAHO B aHrMo-
aMepuKaHCbKOMY nMpoueci, LWo TsXie [0 Tak 3BaHOl 4uCTOl
3MaranbHOCTi Nig Yac goBefeHHsA. BoHa nonsirae B Tomy, WO cya,
OUiHIOYM  NO3ULii MNPOTUMEXHUX CTOpiH, o0bupae HanbinbL
aprymMeHToBaHy 3 HUX i Ha 1T migcTasi BupiWye cnpaBy NiACYMKOBUM
pilLUEHHAM, 3BOASYM TUM camum ii B paHr icTuHn. Cyay BigBeneHo
pornb NAacMBHOIO CrnocTepirava, ockKinbkn 0yab-sKy KOro akTUBHICTb Y
caMoCTiiHOMY  30upaHHi  [okasiB  CnNpuiAMalrTb  SK  O3HaKy
yrnepempKeHocTi n Heob ekTnBHocCTi [12, ¢. 302—-303].

Takmm umHom, ctBepmxye C. LllepbakoB, dakTtu, Wo MIiCTATb
«HEeWTpanbHy» iH(OpPMaLil0 CTOCOBHO HPUAMYHO 3Haudywmx abo
A0Ka30BUX akTiB, TOBTO Ti, LLO HIYOro CYTTEBOrO HE MiATBEPAXYIOTb
i He ChnpocTOBYWOTb, [Ookas3oBumu He ©Oyaytb. Hanpuknag, vy
nokasosomy npasi CLUA gokaszoBuin dakT TrnymayaTb siK pakT, Lo
OOCTOBIPHO BCTaHOBMEHWMN LUMASIXOM Mpen’siBfieHHA [oKasiB, SKi He
cnpocToBaHo [7, c. 97].

BucHOBKK. Xouya OCHOBHUM OO’€KTOM JOCHigKeHHs Oynu
nepeBa)XHO OHTOMONYHI 1 aKCioNOorivyHi acnekTn AiafbHOCTI BUKIMIOYHO
opraHiB KOHCTUTYLIMHOI IOPUCAMKLUIT 3a aHrno-amepukaHCbKo Ta
€BPOMNENCHKOID  (KEMNb3EHIBCBbKOK), a He iHWiMK Moaensmu,
BMKNadeHe, Ha Haw nornag, Aae nigctaBu ANs TakvMx 3aranbHUX
BVCHOBKIB:

— OHTOMOriYHi 0COBNMBOCTI [OKa3yBaHHA B KOHCTUTYLiMHOMY
cygoBomy npoueci B 6yab-AKid kpaiHi BMNNuBaKOTb 3i  3MICTY
BignoBigHoOro inocodcbko-NPaBoOBOro BYEHHS, Y LibOMY BUNagky —
npaBoBOi OHTOMOrT — AUCLMNIIHW, NPeaAMETOM AOCNIAXEHHS SKOI €
npobnemu 6yTTA NpaBa;

— akcionoriyHi ocobnuBoCTi OOKa3yBaHHA B KOHCTUTYLINHOMY
CyOooBOMY npoueci Oyab-sikoi  KpaiHu 3yMOBIEHi, Hacammnepeg,
3arasibHOMPUAHATMM Y CYCMINbCTBI  igeonoriyHMM  nigxo4om
0O pO3yMiHHA npouecy Ta npegMeTa  (inocoCcbKo-nNpaBoBOro
BYEHHA Mpo iX OpMyBaHHHA, 3acTOCyBaHHA Ta 3axuUCT —
KOHCTUTYUIMHOT akcionoril;
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— NMOBHOBAXEHHSA 1 OCHOBHI NPUHUMIU OYHKLIOHYBaAHHSA OpraHy
KOHCTUTYLINHOT tocTuLil Oyab-sikoi Moaeni BU3Ha4yeHi HopMamu
KOHCTUTYLiN | KOHKPETM30BaHI BigNOBIAHNMMN 3aKOHaMW;

—npeaMeT [O0Ka3yBaHHA B KOHCTUTYLIMHOMY CYOOYMHCTBI 3a
OyOb-AKOW MoJenmn, 3a3BuWyan, BWUMIMBAE 3 MOBHOBAXEHb,
BM3HAYEHUX KOHCTUTYLiet, | 36iraeTbca 3 npeamMeToM po3rnsagy
KOHKPETHOI cnpasw 3rigHo 3 NpoLenypoto, BCTAHOBMEHOK 3aKOHOM.
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Ontological and Axiological Peculiarities of Proof
in the Constitutional Trial of Foreign Countries

The article is devoted to the important but seldom investigated
problems of determining the ontological and axiological dimensions
of the philosophical and legal principles of proof in the constitutional
court process.

The author pays special attention to the definition of general and
distinctive features of the constitutional jurisdiction of the
constitutional court proceedings, whose activities are based on
Anglo-American and European (kelsens) models.

According to the author, the results of the study give grounds for
the conclusion that: ontological peculiariies of evidence in a
constitutional trial in any country derive from the content of the
corresponding philosophical and legal doctrine, in this case, the legal
ontology, the discipline whose object of study is the problem of the
existence of law; the axiological peculiarities of proof in the
constitutional process of any country are conditioned, first of all, by
the ideological approach to understanding the process and the
subject of the philosophical and legal doctrine on their formation,
application and protection — the constitutional axiology. the European
(kelsens) model of constitutional justice envisages the creation of
special constitutional courts, which, as a rule, are not part of the
judicial system and consider issues assigned to their competence
outside the context of the circumstances that led to the appeal to
them; according to the Anglo-American system, the constitutionality
of normative legal acts is checked by courts of general jurisdiction, in
some courts, and in others, only the Supreme Court, after
considering a particular case by lower courts; the powers and basic
principles of the functioning of the constitutional justice body of any
model are determined by the norms of the constitutions and specified
by the relevant laws; the subject of evidence in a constitutional
proceeding according to any model, as a rule, follows from the powers
specified by the constitution and coincides with the subject of
consideration of a particular case in accordance with the procedure
established by law.

Keywords: axiology; Anglo-American model; European
(kelsens) model; constitutional lawsuit; ontology; subject of evidence.
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Wocunie A. O. — kaHOMOAT OPUANYHUX
HayK, OOUEeHT kadedpu KpuUMiHanbHOro
npaBa Ta KpumiHonorii JIbBiBCbKOro
OEepXXaBHOro YHIBEPCUTETY BHYTPILLHIX
cnpas, M. JlbBiB

3apy6ixxHMK aocBig 3anobiraHHsA 3NM104YMHaM,
LLIO BYUHAKOTb HEeNOBHOMITHI
3 MapriHanbHOro cepegoBuLla

Humsya 6e3npumynbHicmb — HacriOoK Cy4acHoi couiaribHO-eKOHOMIYHOI ma
Oyxo8HO-MopasibHOI cumyauii 8 YKpaiHi, W0 cripuduHeHa rocuneHHsIM coujiarbHOo20
Hebnazomnosny4ysi cimed, 3HUXKEHHSIM 3aeallbHo20 XKUmMmesozo pigHS,
ducmaHuiroeaHHaM wkonu e8i0 Oimel 3i cknadHow 0oner, KpuMiHasizauieto
cepedosuwa. Jumsada 6e3npumyrnbHicmb MaKox € HacniOKoM mpuganoi €KOHOMIYHOI
Kpusu, ankoeonizauii 0opocsio2o ma OumMs4Y020 HaceseHHs, 3aHenady mpaduyitiHux
3a2anbHomOCbKUX MopasnbHUx yiHHocmel. [losHa 6e3koHmponbHicmb 3 60Ky
b6amebkis, ixHa 6aldyxicmb, nedazoeiyHa 6e3zpamomHicmb pu3godsimb 00
MmapeaiHanizauii Hero8HOMIMHIX, W0 84YUHSOMb Pi3Hi MPasornopyWeHHS.

3’acosaHo, w0 opeaHizauiliHum nidrpyHmMaM cucmemu 3arobicaHHs 31104UHaM,
YYUHEeHUM Hero8HOMIMHIMU 3 MapaiHaribHo20 cepedosuwya, y HU3Ui 3apybikHUX KpaiH
cmaHoenambe crieyjianizosaHi npoghinakmuyHi ycmaHosu, opeaHu U ycmaHosu
cucmemu togeHarnbHoI ocmuuii. AHanis 3apybixxHo2o 0ocegidy 3arnobizaHHs1 3104UHaM,
SKi 84UHSIlOMb maki ocobu, Hadag MOXugicmb eu3Ha4Yumu HarnpsMu 30iUCHEeHHS
eghekmueHux 3anobixHux 3axodis, 3aceidyus diegicmb MpuUliHAMMS creuyianizoeaHux
HOPMamueHO-NpagosuUxX aKkmieé 3 Memo CIMEBOPEHHST Mpagoeoeo MidrpyHms Ons
crieyianibHO-KpUMIHOMO2IYHUX 3ax0die 3arnobieaHHs 3704UHaM, $iKi  84UHSIHOMb
Herno8HOoMIMHi 3 MapeiHanbHO20 cepedosuLa.

Bupa3sHoro € meHOeHUis 00 38yxeHHs1 obcsizy oyHKuit moniyii 3 npogbinakmuku
3/104UHHOCMI HEerNOBHOIIMHIX | 30CepedeHHs iX y creuyjianizogaHux couianbHUX ma
oceimHix ycmaHoeax, a OisifibHicmb MOAiYii ma [HWUX MPasooOXOPOHHUX Op2aHie
CrPSIMOBAHO [EPEBaXHO Ha MPUMUHEHHS] 3/104UHI8, @ makox Ix peyudusy.
BanobizaHHs  3/104UHHOCMI  HEMOBHOMIMHIX 3  MapaiHanbHo20  cepedosulua
rpyHmyemscsi, nepedyciM, Ha 3axodax O0OroMoau, Hag4YaHHi ma 8UXO08aHHI,
npiopumemi 8uxogHux 3axodie Had 8uUNMPagHUMU.

Ha nidcmaei  y3azanbHeHHs  3apybixHozo  Ooceidy,  pekomeHOauil
€sponeticbkoeo Coro3y, dokymeHmie OOH ma FOHICE® 3arnpornoHogaHo iHHO8auiliHy
modenb mpuUpieHe8o! NPoghinakmuKu 3/104UHIB, WO BYUHSIIOMb HENOB8HOMIMHI 3
MmapeiHanbHo20 cepedosuwia, sika 3yMoerieHa HaealbHO rnompebor 8 Hosil,
ehbekmusHiwili cucmemi pea2ysaHHsi Ha maki KpuMiHarbHi npasornopyweHHs ma ix
npocghinakmuku, wo 3abeaneyums MiHiMi3ayiro noKapaHHsi.

KnroyoBi cnoBa: HENMOBHOMITHI; MapriHanu; mapriHaniaauis; mapriHanbHi rpynu;
MapriHanbHa 3M04MHHICTb; 3apybikHWI AOCBIA; 3anobiraHHs; npodinakTyka.

© Mocwunis A. 0., 2018
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MocTtaHoBKa npobnemu. [Jutada 6e3npuTynbHICTb — Hacnigok
cydacHol coLianibHO-eKOHOMIYHOT Ta AYXOBHO-MOpanbHOI cutyauii B
YkpaiHi, ika cnpyyYnHeHa nocuneHHsM collianbHoro Hebnarononyyus
CiMeNn, 3HWKEHHSM 3arafnibHOro >XXMTTEBOrO PIiBHSA, OUCTaHLUilOBaHHAM
LLKONM Bif AiTeln 3i cknagHo Jorneto, KpyMiHanisadieto cepegosuLLa.
[Outsya 6e3npuUTYNbHICTb TakoX € HacnigKkoM TpUBanoi eKOHOMIYHOI
Kp13u, ankoronisauii 4OpOoCroro Ta AUTAYOro HacerneHHd, 3aHenany
TpaguuiNHNX  3arasnbHOMIOACLKNMX  MoOpanbHUX LiHHOCTen. [loBHa
Be3KOHTPOMNbHICTL 3 BOKy 6GaTbkiB, IXHA GanayxicTb, negarorivyHa
0e3rpamoTHICTb MpPU3BOAATL OO MapriHanisauii HeMnoBHOMITHIX, Lo
BUMHSAIOTb Pi3Hi NPaBOMOpPYLUEHHS.

OOH, KOHECKO, Outauun dong OHICE® Ta iHWi MiXHapoaHi
opraHizauil 3HayHy yBary npuAINawTb came  NpodinakTuui
HeraTMBHUX $BULL, Y MOMOAPKHOMY cepefoBuLli. Yumano 3ycunb
CMPSIMOBAHO Ha MOLUYK HOBMX YM aganTOBaHMX OO Cy4YaCHUX yMOB
XUTTS  nigxoaiB [0 34iMCHEHHs npodinakTkM npaBonopyLleHb
cepeq HenoBHOMITHIX. Ha Haw nornsg, uikaBum € O0CBig Takux
kKpaiH, sk CLIA Tta Benuka bBputaHia, wWo wmawTb Baromi
HanpautoBaHHs y cdiepi opraHidauii 3anobiraHHA KpuMiHaNbHUM
NpaBoMNoOpYyLUEHHAM cepes HEeMNOBHOMITHIX. AHrno-amepukaHcbka
cucTtema B Ui cpepi gomiHye B €Bponi, AMepuui Ta AnoHii.

Buknag ocHoBHoro marepiany. 3anobiraHHs NpaBONOPYLUEHHSAM
y Benukin bputaHii Ta Amepuui nepepbayae Tpyu OCHOBHI ¢hopmu:
CUTYyaUilHy, coLianbHy, NpeBeHLit0 3a JOMOMOrOK rpoOMaaChKOCTI.

Cneuianictn y ccepi 3anobiraHHs NpaBOMOPYLUEHHSIM 3aNeXHO
Bi4 TOro, y 4omy BOHM BOGavawTb MNPUYMHM MPaABOMOPYLUEHb,
BMOKPEMITIOKTbL TakKi Nigxoaun Ao ix 3anobiraHHsA: CTPYKTYPHUI nigxia,
wo noB’aA3ye 30iNCHEHHS edeKTUBHOI npocinakTmku
npaBonopyweHb 3 peanisauieto 3Ha4yHMX coLuianbHO-EKOHOMIYHMX
nepeTBOPEHb Y CYCMINbCTBI; MCUXOMOriYHWMA niaxia, AKUN BU3HAE
BMpilLanbHEe NPEBEHTUBHE 3HAYEHHS BNIIMBY Ha 0Coby MOTEHLIHOMO
NpaBoMnoOpYyLLHMKA, @ TaKoX OCiD, AKi BXe BUYMHANN NPaBonoOpyLLUEHHSA
(3 metow 3anobiraHHsa peuuausy); cuTyauilHWI nigxid, 3a sKoro
BMpilIanbHY porb BiABeAEHO BMMMBY Ha couianbHi Ta Qi3nyHi
(bakTopM 30BHILWHBOrO CepeaoBuLLa, CYKYMHICTb HKMX CTBOPHOE
CpUATNUBY CUTYyaLil0 ANA KpUMiHaNbHUX BUSBIB.

Po3pi3HATbL KOHLENUi, OpiEHTOBaHI Ha 3axogun 3anobiraHHs y
dopmMi 3aranbHOi NpodinakTukn (CTPYKTYPHUI nigxia), i Teopii, Wwo
0Or'pyHTOBYIOTL HEOOXIgHICTb creuianbHMX 3axofgiB NpodinakTuku
(ncuxornoriyHn ~ Ta  cuTyauiHuiA  nigxoau).  bputaHcbki 1
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aMepuKaHCbKi KPMMIHOMOMM akueHTYloTb Ha 3axojax cneuianbHol
NpoMinakTuku.

CneuianbHa npodinakTrka OXOonsoe TPy PiBHi:

— MEePBUHHUIA, CMPAMOBaHUA Ha YCYHEHHS (pakTopiB 30BHILLUHLOIO
cepefoBuLLa, AKi CNIPUSATL YYMHEHHIO NPaBOMNOpPYLUEHD;

— BTOPUHHWUA, SIKMA Mae Ha MeTi 3anobirtm KpumiHanisauii
MOTEHLINHMX NPaBOMOPYLUHUKIB i MOB’AA3aHWA i3 BMAAMBOM Ha
HECTINKMX ocib, 30kpemMa HEMOBHOIITHIX «TPYNN PUSNKY»;

— TPETUHHUIA, CrpsAMOBaHWA Ha 3anobiraHHs peunamBy 3 BOKy
0Ci0, LLIO BXXe BYMHANM NpaBonopyLleHHs [1, c. 76].

MMepBUHHY nNpodinakTMKy npaBoMoOpyLleHb BBaxawTb Y
OpuUTaHCbKIN (K i B amMepUKaHCbKIN) KPUMIHOMOrIT BUpILLAribHO,
BOHA I'PYHTYETbCS Ha MPUMYLEHHi, Wo OBinblicTb NpaBoOMNoOpyLUEHb
MalTb CUTyaUilHWWA XapakTep, iX YYMHATb YHacnigok 36iry
0OCTaBMH, 3a HasBHOCTI KOHKPETHMX YMOB, LO MOMEerwyTb
YYMHEHHs npasonopyLleHb. To6To 34e6inbLoro cutyauis cTumMynoe
Ta TMPOBOKYE Ha BYMHEHHS TMEBHWX BWAIB MNPaBOMOPYLUEHb.
CutyaTmBHa npeBeHUis, Ha BigMiHy Bif 3a3HayeHux Bulle dopmMm,
CNPSIMOBaAHMX Ha ONOKyBaHHS MPUYMH 3ITOMMHHOCTI, CMpPAMOBaHa,
Hacamnepep, Ha OBMeXeHHs MOXNMBOCTEN ANSl BUMHEHHSA OKPEeMMX
3nounHiB. CyTb UbOro MeToAy NOofsirae B OpraHisauii NigTpyMMKu
JepaBu nponaraHgMCTCbKMX KaMnaHin i3 3anobiraHHa 3noyvHam,
po3rnsgi npoekTiB 'y cdepi mictobyaoyBaHHA Ta 3abypoB and
CTBOPEHHS cepefoBuLLa, BiNbHOMO Bif 3NTOYMHHOCTI, ¥ 30CepeKeHHI
3ycunb Ha BUSIBIIEHHI Ta 3anobiraHHi MOXIIMBOCTAM AN BUMHEHHS
3M0YUHIB MONOAA, @ OCTaHHIMM pokamMu — i B TUCKY Ha Ainosi n
NMPOMWCIIOBI KOMla 3 METOK BHECEHHSI 3MiH Y NMPaKTKKY, SKLIO BOHU
MOXYTb BMJIMHYTU Ha 3POCTaHHA PIiBHA 3MOYUHHOCTI. HuHi y
Benukin Bputanii, ®panuii, Higepnangax i geskmx iHWKUX kpaiHax
us cpopma 3anobiraHHs € cknagoBo OMILIMHOT NONITUKA npoTuail
3MOYMHHOCTI [2, C. 274-275].

TakuMm  4MHOM, HaedEKTUBHILLMM HanNpsiMOM  NpeBeHUil €
CBOEYACHE  YCYHEHHSA  KPUMIHOTEHHMX  PakTopiB  30BHILUHBOIO
cepefoBMlla, a TaKoX CTBOPEHHS aHTUKPUMIHOTEHHUX YMOB, 3a
HasBHOCTI SKMX NPaBOMOPYLUHUK BiOMOBUTBLCA Big HaMipy BYMHUTK
NpaBoOMOPYLUEHHHA, a caMe: YMOB, $Ki YCKNagHATb YYUHEHHSA
NpaBoOMoOpYLLEHb, AOAAAYTb PU3NKOBAHOCTI AisiM 11 oOMmeXaTb BUroay.

BputaHchki 1 aMepuKaHCbKi HayKOBLi aKLLeHTYI0Tb Ha 3iNCHEHHI
3axofiB couianbHOI MNPOMINakTUKKU NpaBonopyLleHb, WO aKTUBHO
3anyyaloTb rpoMafcbkicTb. [lpaBonopylUeHHs cnpunMaloTb  SK
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couianbHy npobrnemy, y po3B’A3aHHi KOl yyacTb Mae 6patu
CyCninbLCTBO 3arasiom.

3-nomixk  3aBOoaHb, WO MOCTalTb MNeped  couianbHOoM
NPOMIiNakTUKo, CNig BUOKPEMUTU NPIOPUTETHI:

— MONIMNLWeHHS coLianbHUX YMOB XUTTS;

— NOCUMEHHS POni CouianbHNX IHCTUTYTIB;

— PO3LUMPEHHA MOXNMBOCTEW Anst 3000yTTa  OCBiTM, rigHOrO
npawuesnawTyBaHHs, BignoyunHky [3, c¢. 220]. Llen Bua npodinakTuku
npaBoMnoOpyLleHb  CNpsIMOBaHWK,  nepefyciM, Ha  poboty 3
HEMOBHOMITHIMW,  OCKINbKX  MNigniTKoBe  CepedoBulle  BBaXaloTb
HanmnpoBneMHIWMM 3 MOrMsAy MOTEHUINHOI MOXITMBOCTI  BUMHEHHS
NpaBonopyLLEHb.

AcouianbHa nosediHka MigniTkiB-MapriHanisa € KpUMIHOreHHUM
dakTopoM | MiArPYHTAM AONg  pO3BUTKY 3aranbHOi  3MOYUHHOCTI.
3MNoYMHHICTL 3a3HaYEeHOI KaTeropii ocid Mae He TinbKu 3aranbHi pucw,
O NpUTaMaHHi 3NOYMHHOCTI HENOBHONITHIX, 3NTOYMHHOCTI 3aranom, a
M neBHi OCOBNMBOCTI, Yy 3B’A3KY i3 4YMM MOCTae HeOoOXigHICTb Yy
3acTocyBaHHi A0 nigniTkiB-mapriHanis  cneuudiyHMX — 3axoAiB
npocpinaktmyHoro BnnuBy. [pakTvka 3acsigyye, WO 3axogu, SKUX
VKMBaOTb Y MeXaxX a[MIHICTPaTUBHUX, CUIOBUX | penpecuBHUX
MeToAiB npoTugii  UbOMy  KPUMIHOrEHHOMY SIBMLLY, 3a3Bu4Yait
BUABNAOTLCA 6es3pesynbtaTtHMMKU. CuCTEMU OCBITU N OXOPOHWU
3[J0POB’sl, HAYKOBi YCTAHOBMW 4epe3 MisepHe iHaHCyBaHHS, Opak
cneuianbHMX KagpiB, HEPO3BUHEHY Mepexy W MaTepianbHO-TEXHIYHY
6a3sy 3aknagis He 3MOrnuM LWBMAKO po3pobutn Ta BNpoBaguTU MeToam
i 3acobu npodpinakTukK, AiarHOCTUKK, NiKyBaHHA Ta peabiniTauii aiten
i NigniTKiB 3 MapriHanbHOro cepenoBuLLa.

BTopuHHMIA piBEHb NPOMINakTMkM Mae Ha MeTi HeLONyLeHHS
KpuMiHanisauii Tux ocib, noBediHka Ta CMOCIO XUTTS SKMX CBigYaTb
Npo MOXIMBICTb YYUMHEHHSA HWMUK npasonopyweHb. Ha BigMiHy Bifg
3axopfiB NepBMHHOI NPOMINakTUKK, AKi € 3aranbHUMKM Ta CNPAMOBaHI
Ha YCYHEHHS1 NMPUYMH N YMOB YYMHEHHS MpaBoOMoOpYyLUEHb, 3axoau
BTOPUHHOI NPOMINaKkTUKM iHOMBIOYyanbHOro CNpsiMyBaHHSA, BOHWU
NoB’A3aHi 3i 3A4INCHEHHSAM BMMMBY Ha ocoby, i HeraTuBHi pucu, LWo
BM3HAYalTb  NPOTUMPaBHY  MOBeAiHKy. 3axoguM  BTOPUHHOI
NpOodIiNakTUKM I'PYHTYIOTbCA Ha MNPOrHO3yBaHHI  iHAMBIAyanbHOT
noeefiHkM ocobu, Wwo nependayae BMBYEHHS OCIO, CXWMIbHUX A0
NpaBonoOpYLUEHb, i [Kepen HeraTMBHOIO BMMMBY Ha HUX.

CneuundiyHMMM 3axogamu iHAMBIOyanbHOI NpodinakTnkm €
Pi3HOMaHITHi NporpamMuM BUXOBaHHS Ta KOHTPOMIO 3a MOBEAiHKO
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HEMOBHOMITHIX «rPynn pU3uKy», a TakoX Nporpamu, po3paxoBaHi Ha
npodinaktuyHy poboTy 3 ixHiMM OaTbkamu. 3a KOPLOHOM Taki
nporpamu peanisyloTb CRiflbHUMWU 3yCURNAMU NONiUil, HaBYaNbHUX
3aknagis, couianbHUX cnyx6. 3axoan iHOuBiIgyanbHoI
npodpinakTukn cnif BUKOPUCTOBYBaATM OBEPEXHO, OCKIMbKUW BOHU
MOXYTb BUKIMKATU CTUrMaTM3aLit0 HEMOBHOMITHIX, CTUMYMOBATK X
00 BUMHEHHS NPaBOMNOPYLUEHb.

TpeTuHHWIA piBEHb MPOdINaKkTUKN NpaBonopyLleHb 3abesnevye
npodinaktuky peuuamBy 3 6GOKy o0cCiB, €Ki BXe BUYMHANU
npaBonopylweHHs. [lonepemkeHHs  peuuvavMBy  MOB'A3YOTb i3
3aCTOCYBaHHAM MOMILENCbKUX, CyOOBUX, MNEHITEHLUiapHUX 3axoais,
CMPSIMOBAHMX Ha CBOEYaCHe BUSBMEHHS OCi0, WO BYUHMIK
NPaBOMOPYLUEHHSA, NPUTArHEHHSA X OO0 BignMoOBiAanbHOCTI, a TakoX
3acTOCyBaHHA [0 HUX fdieBux 3acobiB nig 4ac BigbyBaHHSA
nokapaHHda. Y npoinaktvui peungmey BaXnuBy poSfb BigirpaloTb
KpMMiHanNbLHO-NpaBoBi 3axoAn BMAAMBY. 3 METO NpodinakTukm
peuvavBy aKTUBHO BMKOPUCTOBYKOTb TaKOX 3axOAWM MOCUIIEHOrO
KOHTPOMO 3a MOBEAIHKOW OcCib, AKi BiABynM nokapaHHs, a Takox
nporpamu iHaueigyanbHoi peabinitauii [1, c. 33; 4, c. 502].

CrtaBwKn 6e3npuUTynbHUM, HEMOBHOMITHIN nNoTpannde Hidu B
couianbHUIA BaKyyM, BiH yTpayae Oyab-sikuii 3B’SI30K 3 HOPMaribHUM
cepepoBuileMm. [nsa HbOro He [Ail0Tb 3aKOHW, MpU3HaYeHi Ans
3BUYANHMX  rpomMagsH.  bBinbwicte  6e3npuTynbHMX  MigniTkiB
3HEeBaXaloTb 3aranioM MPURHATI HOPMU Ta MpaBwuna, XWBYTb 3a
HEMMCaHUMM 3aKOHaMU TOTO «CYCNINbCTBaY, y SIke BOHW NOTPansoTh,
e 3a0X04yloTb, BU3HAKOTb Te, LLO YyKe HOpMarnbHOMY coliymy, Ae
BMNacHi mMoparnb, npaBga, aBTOPUTETW, HAAiMEHi Yacom Oe3MexHO
Bnagoto [5, c. 11].

B OOH cneuianbHi cTpykTypu 3anobiraHHA  3MOYMHHOCTI
mMapriHanis yHKUIOHYIOTb yke noHag 50 pokis. Tak, BignosigHO Ao
Pesontouii MeHepanbHoi Acambnei OOH Big 1 rpygHsa 1950 poky,
Won’aTb poOKiB  BiABYyBalOTLCA MiKHAPOAHI KOHrpecu — hopymu
3 OOMiHy MOMITUYHMMM YCTaHOBKaMW, CTUMYIOBAHHSA npoTugii
3MOYUHHOCTI Ta 3anobiraHHs . [Mpo BaXnMBICTb i NONYNSIPHICTb LUX
KOHrpeciB  CBiguMTb  30ifblUEHHS  KINbKOCTi  KpaiH-y4acHUUb.
Tak, akwo Ha nepwomy KoHrpeci OOH 1955 poky B »KeHesi 6ynu
npucyTHi npegcrtasHukn 40 kpaiH, To Ha pgecaromy 2000 poky
y BigHi — 145 nepxas [6].

Y Mexax KoHrpecy Oyno npoBedeHO CeMiHap-NpaKTUKYM LoOO0
poni rpomaz y 3anobiraHHi 3MOYMHHOCTI MapriHanis, Ha sKoMy
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po3rnaganu NUTaHHS OepXXaBHOI NIATPUMKN LiET QIANbHOCTI, a Takox
YCNILWHOI y4acTi B Hil MiCLEBMX OpraHiB ynpasriHHA, npaBocyaas,
LWKin, 6aTbkKiB, rpOMaasH, Noniuii, NpMBaTHOrO CEKTOPY.

Y npunHatin - KoHrpecom  BigeHcbkin  geknapauii  «[po
3MOYMHHICTL | NpaBocyaas: BignoBidi Ha BUKNMKM XXI cTORiTTA»
3a3HaveHo: gepxaBu — uneHn OOH nepekoHaHi, WO nporpamu
3anobiraHHa 3MOYMHHOCTI M peabiniTauii MaloTb rONOBHE 3HAYEHHS
Ona edekTUBHOI cTpaTteridyHol NpoTUail 3NOYUHHOCTI, BOHU MOBUHHI
BpaxoByBaTU  coOUianbHO-€KOHOMIYHI  akTopu, SKi  MOXYTb
CMPUYUHATN, 3 OAHOrO BOKYy, MOCWIMEHHHA Bpa3nUBOCTI nogen Ao
3MOYMHHNX AiK, a 3 iHWOoro — NiaBULLEHHS iIMOBIPHOCTI 34INCHEHHS
HUMM Takux gisHb [7].

HDokymeHtn X KoHrpecy OOH 3acBiguyioTb, WO OCTaHHIMK
pokamMu B MiXKHapOAHIN NpaKTuui KoHuenuia 3anobiraHHa 3NMOYMHHOCTI
cTana obMeXeHILLo i CTOCYETLCA NULLIE HEKapanbHUX 3axogiB, TO6TO
3anobiraHHa  (KpuMiHOMorivHa MpeBeHuis) — Ue, Hacamnepes,
YCYHEHHS1 Y/ OOMEXEHHST Al YMHHUKIB, LLO CMPUYMHSAIOTE 3ITOYMHHICTD,
30KpeMa MOXITMBOCTEN AN BUMHEHHS 3MOYMHIB.

Y BepecHi 1999 poky B byeHoc-Anpeci rpyna ekcneptis OOH
JoornpaltoBana n nepernsaHyna [NpoekT eneMeHTiB BignNoBiganbLHOro
3anobiraHHA 3NOYMHHOCTI, LLIO OKPECIMB sIK KOHLIENTYarlbHi Hanpsimu,
Tak i BM3HA4yanbHi NPUHUMNK, MeXaHisMn W MeToau 3anobiraHHs
3M0YUHHOCTI. Y HbOMY 3a3HayeHo, Lo 3anobiraHHs MOIO4IKHIN
3MOYUHHOCTI Nepenbayae cTpaTerito Ta iHiuiaTMBy, cnpsAMoOBaHi Ha
3abe3neyveHHsa 3axucTy N ©Oesneku, i He BUKOPUCTOBYE OMiLlifHI
CaHKUil cuctemMu KpumiHanbHOro npasocyans. 3anobiraHHa Mae
oxonsitoBatTn BCi hOPMU  3MOYUHHOCTI, HACWUMbCTBA, BIKTUMI3aLil,
a TakOX ypaxoByBaTW iHTepHaLioHani3auitlo 3MoYMHHOI AisnbHOCTI,
MacTabu ko NOCTiHO 3pocTatoTh [8, c. 167].

HanedekTuBHILWi nporpamu rpyHTYOTECA HA MYMbTU(aKTOPHOMY
nigxodi, 1X 3acTOCOBYOTb 3 MNepiogy pPaHHbOro OUTUHCTBA.
BoHu cnpsimMoBaHi He CTinbkM Ha iHAMBIAa (arpecvBHa noBefiHKa,
CTpPeC, HaBWMYKM  MOAONAHHS),  CKIMbKM  HA  HECnpuUATIMBI
XapaKTepUCTUKN HaNBNMXYOro CiMEMHOro Ta COoLuianbHOro OTOYEHHS
(Dahlberg et al., 2001) [1, c. 73]. Mn BBaxaemo, WO TaKy nporpamy
OOUINbHO  BMKOPUCTOBYBATM  ANA  NPOinakTMku  3NOYUHHOCTI
HEMOBHOSMITHIX  AiBYaT  MapriHanbHOro  cepefoBuLLla,  OCKIfbKK
30e06inbWoro MpUYNHOK IXHLOI AEBiaHTHOI MOBEAiHKN € Hedonikn
CiIMEHOro BUXOBAHHS, CMOCODY XUTTS.
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School, Social workers, Police — nporpama, 3rigHO 3 §KOt
odpilepn noniuii NPoBOAATL cneuianbHi Kypcu cepefd HENOBHONMITHIX,
CrNpsAIMOBaHi Ha 3anobiraHHA BYMHEHHIO HUMW 3MI0YMHIB i NPOTUAID
HapkomaHii. OCHOBHa MeTa — BCTAHOBIEHHSA MO3UTUBHUX BiAHOCWH i3
nignitkamy. Takox noniyis CnifbHO 3 YYUTENAMM LUKIN, npauiBHUKaMK
couianbHOi cdbepun Npautoe 3i «CKNagHMMKM nignitkamuy, ki 6inbLuy
YacTMHY CBOrO XWUTTS MNPOBOAATH Ha Bynuui, MalTb npobrnemu B
POAOVHI, paHille BYMHANN npaBonopyLleHHs Towo. MNpauiBHuKkn nosniuii
NpaKkTUKylOTb MoOJenb «cTapluuin 6pat abo cectpa», TOHBTO KOXeH
noniLencbKniA Ha CBOIM AiNbHULI 34INCHIOE MPOMiNakTU4Hy podoTy 3
OiTeMu. MTUHa MOXe 3aBXau 3BEPHYTUCS 3@ AOMOMOrOK A0 HbOro SIK
0o crapLuoro 6pata abo crapLuoi cectpu ([aHis).

Drug Abuse Resistance Program, abo nporpamy 3anobiraHHsi
3MOBXMBAHHIO HapKkoTukamu, 3anodatkoBaHo B 1980-x pokax y
KanidhopHii sk cniBnpauto MixX LWKINBHAM KepiBHULUTBOM i MoRili€to.
Ii 6yno BnposamkeHo maixe B ycix wkonax CLUA Ta nowmpeHo Ha
iHWi KpaiHwn. [Nporpama nonsrae B TOMY, WO odiuepn noniuii
O3HaANOMIIOKOTb YYHIB CTapLUMX KMaciB NOYaTKOBOI LLKOMM 3 KYpCOM
npodinakTukn HapkocnoxmearHsi (Cornell, 2000).

OuiHtoBaHHA piesocti nporpamy DARE 3acBiguuno, wo BoHa
HanegeKkTMBHIlLAa 3a MOKasHMKaMW HafdaHHSA 3HaHb CTOCOBHO
BXXWBAHHA HAPKOTUKIB, 3MiHW CTaBMNEeHHA OO noniuii Ta crnoxueadis
HapKoTuKiB. BogHo4Yac iCTOTHOMO 3MEHLUEHHS KiNIbKOCTi CnoXKuBadiB
ankoronio Ta HapKoTuUKIB cepef criyxadiB nporpamu DARE BusisneHo
He Oyno (Ringwalt et al., 1994), a B geskux LWKonax nepeagMicTb
HaBiTb  3adpikcoBaHO (akTM 3pOCTaHHS  PIBHA  CMOXMBAHHA
NcuxoakTMBHUX pevoBuH (Rosenbaum and Hanson, 1998) [9, c. 89].

Y Benukin bBputanii ana 3anobiraHHs 3nounHam cepepg
HEMOBHOJITHIX CTBOPEHO 0COOMMBI NiAPO34iINN «ANTAYOI NOMiLii»,
K npaulloTe 3 Monogar Ao Biky 17-TM poKiB, 4Ms noBegiHka
CBiguMTb Npo Aemopanisauito. Mk OMpeKUieto WKin i «anuta4oto
noniuieo» Hanarog)XXeHo MOCTIMHUIA KOHTaKT. Y B3aemoAdii 3
HaceneHHaM GpuTaHCbka Nonilis NPakTUKYE TPpU BUOM KOHTAaKTIB.
IHOuBIAYyanbHUN KOHTAKT MNonsira€ B MOpPanbHO-NCUXONOrYHOMY,
KOHTPONbOBaHOMY BUMMBI MOSMILENCHKOrO Ha KOHKPETHY MOAUHY.
Y peskux Mictax [AiloTb cneuianbHi  cnyx6u noniyemncbkux
UMHOBHWUKIB 3i 3B’A3KIB 3 HAaceneHHAM. KoxxeH 0Xo4unii MoXe NMpunTK
Ha npuAoM, OTpMMaTU KOHCynbTauilo, nopagy abo Hagatm
iHbopmauio, wWo uikaBuTb nonidito. HannepcnekTuBHiWMMYN
rPynoBMMM KOHTaKTaMu NOAiUil Ta HaceneHHs € TeMaTU4dHi 3ycTpidi
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B YHiBepcuTeTax, Konemkax, Mo4YaTkOBMX LUKOMax. Y HaBYanbHMWX
nporpamax LWKiNn [Oedkux perioHiB 3anpoBapKeHO BUKMagaHHS
ancumnniinm «OxopoHa rpomagcbkoro nopsigky». CtonuyHa noniuis
OpraHi3oBye nigroToBKy OPUCTIB OnA9 BUCTYNiIB Ha pagio wn
TenebayveHHi. [lonyndpHol nNpoOTAroMm TpUBaAnNoro 4Yacy €
Tenepybpuka «lloniyenceka N’'atuxsunuika» [1, c. 77; 10, c. 462].

Y KaHagi B nporpamax TpuBanoro BTPyYaHHS 30CepeKyloTb
yBary Ha HajaHHi JOMOMOrM HenoBHOMITHIM, fki nepebyBatoTb Yy
couianbHO He NPUAHATHUX NS 0COBUCTICHOrO PoO3BUTKY yMOBax abo
MalTb CXWMBHICTL [0 acouianbHOl 4YM CycninbHO HebesneyvyHoi
akTMBHOCTI. [MporpamHi 3axoan opMyOTb NO3UTUBHE CTaBMEHHS [0
couianbHMUX HOPM, MpaBui, 3aKOHYy, CycninbHOI Mopani, OCBiTU Ta
KOperylTb CTaBfieHHA nignitka A0 npaBoOMoOpyWeHb i 3M04YMHIB,
a TakoxX (hopmytoTb BignosiganbHe CTaBfeHHs 40 BNACHUX YYUHKIB.
Cepeng  npodinakTMyHMx  3axodiB  3anobiraHHa  CcycninbHO
HENPUNHATHIN NOBEeAiHLi HENOBHONMITHIX MOXHa BUOKPEMUTU 3axoam
npaBoBOro, MeaAnko-6ionoriYyHOro Ta couianbHOro CpsIMyBaHHS.

Hanpsam couianbHOi NpeBeHLUiil nonsrae B po3LUMPEHHI Mepexi
0BCTeXeHHs1 HEMOBHOMITHIX, 3anyyeHHi rpoMafCbkux OpraHisauin,
BaTbKiB, yuutenis i cycigis, Wo 3abe3neydyloTb paHHI0 NPOdINakTUKy
3MNOYMHHOI NoBeAiHKM HenoBHOMITHIX. Kpim Toro, kaHaackki Girls Club
of Canada/America Programs i Services for At-Risk and Families
CTBOpPIOIOTh, peani3ytoTb, hiHaHCYOTb Ge3nocepeaHbO BONOHTEPCHKI
opraHisau,ii, WKonM 3any4valTb OpraHu MICLLeBOro camoBpsagyBaHHS
M KowTun micueBmx GromkeTiB. MNporpama Youth Inclusion Program
Hanarogkye [ob6pOCYCiAChbKi CTOCYHKM, TT BMIPOBaAXXYOTb Y CYCNiNbHO
Hebe3neyHnx parnoHax [1, c. 78], oNa 3HWKEHHS PiBHS 3NTOYMHHOCTI
HEMOBHOMITHIX | BMWABIB a@HTUCYCNIMbHOI MOBEAIHKM  LUMASIXOM
CTBOPEHHS 0Ge3neyHmMx Miclub, [e MOnodb MOXe OoTpumaTu
creuianbHi HaBUYKU Ta OOMOMOry B HaB4aHHi. [1o3nTmMBHI npuknagu,
AKi AEMOHCTPYIOTb MpaLuiBHUKM Ta JOBPOBINbLHI y4aCHUKM Nporpamu,
CrpusOTb 3MiHi CTaBNEHHS MONOAUX NPaBOMOPYLUHUKIB A0 HAaBYaHHS
M NpOTMNPaBHOI NOBEAIHKM.

BinbWicTe NporpamMm € KOMMSIEKCHUMU, 30CEepPesKyrTb BUXOBHI,
CNOCTEpeXHi W  KOPEKUilHi  3axoguM BRAMBY Ha  CYCMiNIbHO
HenpunycTUMy, 30KpemMa 31104UHHY, NOBEAiIHKY HEMOBHOSITHBOTO.

Y HM3Ui nporpam MiCLEBMX OpraHiB ynpasniHHA B KpaiHax
3axigHoi €Bponn Ta [liBHiYHOI Amepuku, [liBoeHHoi i CxigHoi
Adpukn noniuisa € KNYOBUM €feMEeHTOM NapTHEPCbKUX BiOHOCUH.
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OCHOBHOIO  YMOBOK  €(PEeKTUBHOCTI  MOJILENCbKOI  AisNIbHOCTI
BBa)KaloTb 3anobiraHHA MOMOADKHIN 3NOYMHHOCTI Ta 3NOYUHHOCTI
HEMOBHOMITHIX,  MEepLOYEeproBMM  3aBOaHHAM  —  30MWKeHHs
3 HacermneHHaM, NikBigauito couiarnbHOI i30NTbOBAHOCTI, BCTAHOBIIEHHS
KOHTaKTiB i3 rpomajot, nepegyciMm MicueBuMM  AiNOBUMMU
konamu [11, c. 129].

3asHaueHi nporpamu CNpSAIMOBaHi Ha npocinakTuky
npaBonopylleHb  cepef  HEeMoOBHOMITHIX  LUNAXOM  3anyyeHHs
rpOMaAcbKoCTi A0 uiel QisnbHOCTI, NOWyKy AN NiAniTkiB 3 «rpyn
pu3nKy» HOBUX MOXNUBOCTEW Ans camopeanisadii. Lli nporpamn €
BUKITIOYHO  MpPOiNakTU4YHMMKN, TOMY 3abe3neyyloTb  O4iKyBaHi
pe3ynbTatM nuwe 3a YMOBM aKTMBHOI y4yacTi BCiX CyO’exTiB
npocdpinaktuku [1, c. 104].

BucHoBku. 3aBaskn ykpaiHO-OpuTaHChKi nporpami nonidia 3a
NiOTPUMKW  TPOMAACBKOCTI  34iMCHUNA  HWU3KY  iHWKMX  3axoqis
NPOIiNakTUYHOro BMMMBY, 3-MOMIK SIKMX: BUOAHHS Opollyp ons giten,
BaTbkiB, y4MTENIB, OpraHisaLia CnopTUBHMX 3MaraHb cepef nianiTkis,
CNiMbHUX CBAT, CeMiHapiB i3 BUMTENAMWU LWOAO MNOMNEpPeKEHHS
npaBonopyLLeHb cepen y4HiB, 6ecian 3 6aTbkamm TOLLO.

Ona noganblIOro CTaAHOBMEHHS W PO3BUTKY  BITUYM3HAHOT
cuctemMmn nNpodpinNakTUKM MNpaBonopyLlleHb cepen,  HEernoBHOMITHIX,
po3pobrneHHsa Ta BNPOBafXeHHs B AidnbHICTb CcyB’ekTiB  Liel
NPoMinakTUkM HOBUX edheKTUBHUX hopM i MeToaiB Cnig BMBYaTU 1
ynpoBagKyBaTN 3aKOPAOHHI METOAMYHI HanpauloBaHHS, MPaKTUYHI
npuioMn B LA cdepi, ypaxoByHuUM HaLioHarnbHi 0OCOONMBOCTI,
MoB’si3aHi 3 ICTOPUYHUM PO3BUTKOM HALLOI AepXaBu Ta Cy4aCHUMU
TpaHcdopMauinHMMK npouecaMmn, WO TpuBalOTb Y BCiX cdiepax
CYCNiNbHOroO XUTTS.

BaxnuBy ponb y 3anobiraHHi 3MOMUMHHOCTI cepel HEMOBHOMITHIX,
30kpema B kpaiHax €C, Bigirpae noniuia. CneuianbHi nigpo3ginu
noniuii y cnpaBax HENOBHOMITHIX aHani3ylTb PiBEHb 3MOYUHHOCTI, Ti
OnHaMmiky, Ha nigctaBi 4Yoro po3pobnsaTe pekomeHaauii Ans
rPOMaACbKMX YCTaHOB, BENWKUX KOMMaHih i 6GaHKiB CTOCOBHO
opraHisauii 3axogiB WoA0 3anobiraHHs npaBonopyLleHHsaM, 6epyTb
aKTMBHY y4acTb Yy peanisauil npoinakTuyHnx nporpam.
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Foreign Experience in Preventing Crimes Committed Minors
from the Marginal Environment

Such phenomenon as child homelessness results from current
Ukrainian social-economic and ethic conditions characterized by
increased level of social ill-being reported by families, insecure
funding and low remuneration, isolation of troubled children within
the school environment, rapid criminalization. Number of homeless
children grows due to deepening economic crisis which lasts for
decades and affects material conditions of all categories of citizens
resulting in alcohol addiction affecting both adults and minors, low
morale and total devaluation of traditional concepts and principles.
Absence of parental control, their indifference, lack of basic
pedagogical skills lead to marginalization of minors and their
involvement in criminal activity.
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Article defines that the organizational foundation of juvenile
crime prevention system (committed by minors from fringe groups) in
many foreign states is presented by specialized agencies, institutions
and organizations (structural units of juvenile justice system).
Analysis of foreign experience in juvenile crimes prevention allows to
separate the areas of for efficient preventive measures to be taken.
Foreign experience proved the effectiveness of adoption of
specialized legislative acts with aim to establish legal framework for
measures taken to prevent juvenile crimes.

Currently there is tendency towards specification of police
functions in the area of juvenile crime prevention and its delegation
mostly to specialized social and educational establishments whereas
law enforcement agencies are left responsible for termination of
these crimes. Juvenile crime prevention methodology is based, first
and foremost, on educational measures prevailing over the
correctional ones.

Having accumulated and analyzed best foreign practices, EU
recommendations, UN and UNICEF documents, author has
proposed an innovative three-level model of prevention of crimes
committed by minors from fringe groups to be implemented due to
necessity to present efficient system for the abovementioned crime
combating and prevention stressing on minimization of punishment
for this category of perpetrators.

Keywords: minors; social outcasts; marginalization; fringe
groups; fringe criminality; foreign experience; prevention.
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KOHCTUTYLIMHOrO Npasa Ta npas fNoguHu
HauioHanbHOT  akagemii  BHYTPILLHIX

cnpas, M. Kuie

MixxHapoaHoO-NpaBoOBi aKTK
NpPo NPUHLMNKU FPOMAAAHCTBA Ta IX Aifa
Ha TUMYacoBO OKYNOBaHin TepuTopii YKpaiHu

lNpoaHanizoeaHo MiXHapPOOHi HOpMamueHi akmu, Yy SIKuX peariaMeHmos8aHo
MPUHYUNU epoMadsHCcmea, 30Kpema ix Oilo Ha muMYaco8o OKyrosaHiti mepumopii YKpaiHi.

ApzymMeHmosaHo, Wo HazanbHa rompeba 8 sKHalweudwomy 8iOHOBMEHHI
mepumopianbHOi yinicHocmi 0epxasu crioHykae 00 MOoiMmuKo-npasogozo, a omxe,
paKmMu4yHO20 8UPIWUEHHS 8aXIUBUX NuUumaHb U000 MOBHOUIHHO20 3axucmy epomMadsiH
YkpaiHu, siKi HUHI nepebysaomb Ha MUMYaco8o OKyrnoeaHili mepumopii, Moxueocmi
10BHOO MipOtO peartizysamu ixHi KOHCmuUmMyUyitiHi npasa ma ceobodu.

KoHcmamoeaHo, Wo 3aKpinneHi 8 MiXHapoOHO-pasosux akmax npuHuunu
2pomadsiHcmea Marome iMrnepamusHull xapakmep. BidnogidHo do cm. 53 BideHcbKoi
KOHBEHUIi rnpo npaso MixxHapoOHux 0Oozoeopie 1969 poky, imnepamueHa Hopma
3a2allbHo20 MiXXKHapoOHO20 xapakmepy (jus cogens) € HOPMOrO, 8iOXUSEHHST 8i0 SIKOI,
Ha OyMKy MiXHapoOHo20 criemoeapucmea 0epxas, € Hedornycmumum, adxe il Moxe
6ymu 3MIHEHO fuuie HacmyrnHOK HOPMOK 3a2asibHO20 MiXXHapoOHO20 rpasa mako20o
camozo xapakmepy. Lle dae amozy cmeepdxysamu, wo Pocilickka @edepauis, Gito4Hu
Ha mum4yacoso OKyrosaHili mepumopii YkpaiHu, rnopywye 8i0nosiOHi MiXHapOoOHi
akmu wodo epomadsiH YKpaiHu.

3a yux ymoe eaxnueoro € rnocnidosHa rnosiimuka rnocmitiHo2o anesneaHHsi 0o
MDKHapPOOHUX IHCMumyuil, y4acHUKOM SIKUX € YKpaiHa, w000 MUPHO20 MOBEPHEHHS
mumMyaco8o OKyrnogaHux ii mepumopili ma yxeaneHHsI 8i0rno8iOHUX MiXKXHapPOOHUX
pe3onouil y uit cghepi. Takox cnid po3pobumu echekmueHi depxxasHi mexaHiamu 051si
3axucmy epomaldsiH YkpaiHu, siKi nepebysaromb Ha mMuUMYaco80 OKYroeaHil
mepumopii, ypaxosytouu npuHyUNnuU 2epomadsiHecmea, 3akpinneHi 8 MiXHapoOHO-
npaeosux akmax. 3 oansidy Ha 3asHadyeHe, OoUinbHO akmueidysamu iHgbopmauiliHo-
npaesosy nosimuky uj000 MOX/IUBOCMI 38EPHEHHSI 2poMadsiH YKpaiHu 3 no3osamu 0o
Pociticekoi ®edepauii npo eidwkodysaHHs1 3ag0aHOi MaliHo80I ma/abo MoparibHOI
WKOOU y 38’A3KYy 3 MUMYacos0l0 OKynauieto mepumopii ABmoHoMHoI Pecnybriku
Kpum i m. Cegacmoronb, 8UMYWEeHUM epecesieHHsIM i3 muM4yaco8o OKYNno8aHuUX
mepumopill  YKkpaiHu, He3akoHHUM rno36asneHHIM 80sii abo  8UKPaOEHHSIM,
ropywWeHHsIM rpasa enacHocmi Ha pyxome ma/abo Hepyxome malHO, npu308oM Ha
diticHy eilicbkosy cryx6y 0o apmii depxasu-agpecopa moujo.

Kntou4oBi crnoBa: npyvHUMNY rpoMagsHCTBa; MibKHapOoAHE NpaBoBe perynioBaHHS
NPVHLMMIB rpOMafsHCTBa; rpoMafsHu YKpaiHu; TMMYaCcOBO OKynoBaHa TepUTOPIS.

© Kinaw H. B., 2018
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MocTtaHoOBKa nNpo6nemMu. Y 3B’A3Ky 3 TMM4YaCOBOK OKynauieto
Pocincbkoto depepadieto 4acTUHU cyBepeHHO! TepuTopil YKpaiHu,
HWHI NeBHOI TpaHcdopMaLii 3a3Hae crtaTtyc rpomaasiH YKpaiHu, aki
nepebyBaloTb Ha Ui TepuTopii. 3o0Kkpema, nocTae HM3Ka HaranbHUX
nUTaHb LWOAO 3abe3neyeHHsa HaneXxHUX YMOB IX MeLUKaHHA Ha
TepuTopii AP Kpum Ta m. CeBacTonons.

Kpim uboro, npobnemHi nutaHHA cTocylTbca 6GesnocepeaHbo
HPUONYHOIO PErynoBaHHA CTaTycy rpomagsH YKpaiHu, enemMeHTOM
SIKOr0O €  iHCTUTYT rpomagsHcTBa. CKNagHMKOM — OCTaHHbOro
€ MPUHUMNKX, AOOCNIMKEHHSI SIKMX CTaHOBWUTb MNPIOPUTETHE 3aBAaHHS
B CydacHuMX ymoBax. Ha LUbOMy 3aKueHTOBaHO TakOX B Ykasi
MpeangeHTta YkpaiHn «lpo LleHTp gocnimkeHb npobnem Pocincbkoi
depepadii» Big 23 xoBTHA 2015 poky [1].

BiagnosigHo po CrtaTtyty HauioHansHOro iHCTUTYTY cTpaTeridHmnx
JocnigXeHb, A0 OCHOBHMX 3aBaaHb LleHTpy gocnigxeHb npobnem
Pocincbkoi ®epnepalii Hanexartb: OOCNIMKEHHST KNHYOBUX aCMeKTIB
i npobnem BHYTpilWWHbOro po3BUTKY Pocincbkoi Pepepadii, i
€KOHOMIYHUX, hiHaHcoBwMX, BiACbKOBMUX, iHTeneKTyanbHUX,
iHdbopMaLiNHNX Ta NONITUYHMX PECYPCiB, aHani3 il 30BHILUHbOMONITUYHOT
DiSNbHOCTI 1 TEHAEHUIN y MiKOepXXaBHUX BiAHOCUHAX 3 YKpaiHo;
OLliHIOBaHHS NpobneM i nepcnekTuB peanisadii HalioHanbHUX iIHTEePEeCiB,
3abe3nedeHHs HauioHanbHOI 6e3nekn YkpaiHn y cdepi BHYTPILLHLOI
i 30BHILUHBOI MOMITUKA B KOHTEKCTIi BIOHOCUH i3 Pocincbkoo
depepaudieto [2]. Takmm 4YMHOM, OKpecneHa npobnema He nuuie
3yMOBrieHa NoTpebo B TEOPETMYHOMY aHanisi, a  Mae gep)KaBHO-
NONITUYHE 3HAYEHHS.

AHani3 octaHHix gocnigxeHb i nyonikauin. Okpemi acnekTu
npaBoBOi pernameHTauii NPUHUMMIB rPOMaasHCTBA BUCBITNEHO B
HaykoBuMx npauax C. ABak’siHa, P. begpis, |. Jaxoeoi, C. [lJpbomoBa,
H. KamiHcbkoi, A. Konogis, O. JloTiok, B. MenalieHka, B. NonsHcbkoro,
A. MNoropinka, H. PuwHsaka, B. CyboteHka, M. Cyp>XMHCbLKOrO,
lO. Togukn, C. YepHunueHka, B. LeBLoBa, O. WemiyyeHka,
K. LUkymbaTioka, siki BXXe OBrpyHTyBanu BaXKNMBI MOMOXEHHS LWOO0
npaBoBOi pernameHTauii npuHUMNiB rpoMagsHcTBa. OpHak vy
IOPUONYHIA Hayui, 3 ornmsgy Ha 0cobnmuBOCTI cTaTycy rpomagsiH
YkpaiHn, ski nepebyBatoTb Ha TUMYACOBO OKYNOBaHin TepuTOpii,
OOHWHI He CPOPMOBaAHO OQHO3HAYHOTO MOrNsAy Ha Lo npobnemy.

MeTolo cTaTTi € OOCnigKEeHHs CydacHOro CTaHy MiKHapOAHUX
npaBoBMX akTiB, Y SAKUX BigobpaxeHo pernameHTauilo NpUHUMMIB
rpoMagsHCTBa SIK efeMeHTYy NMpaBOBOro cratycy. HaranbHOW Takox
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€ notpeba B aHanisi nNpaBOBMX aKkTiB MiXXHAPOAHOrO PErynioBaHHS
NPUHLUMMIB TPOMaAsHCTBa 3 METOK BOOCKOHAIEHHS HauioHaINbHOro
3akoHoAaBCTBa (MepefyciM B yMOBaxX TMMYACOBOI OKynawii YacTuUHU
CyBEpEHHOI TepuTopii YKpaiHu), a TaKoX OKPECIEHHI MOXITMBUX
HanpsaMiB NOAAnNbLLIOro BUBYEHHS L€l npobnemu.

Buknag ocHoBHoro martepiany. TumyacoBa  okynauid
cyBepeHHoI TepuTopii YkpaiHu Pociricbkoto denepalieto posnoyvanacs
20 niotoro 2014 poky. lMonpu MikHapo4HO-NPaBOBi 3060B’sI3aHHS
OCTaHHbOI TOro AHsA, 6yno 3adikcoBaHO NepLli BUNaaKM MOPYLUEHHS
30poviHMMM  cunamm  Pociicbkoi  depepalii  nopsgky  nepetuHy
OepXaBHOro KopaoHy YkpaiHm nobnusy KepueHCbKOoi NpOoTOKM
Ta BUKOPWUCTaAHHA Migpo3giniB  30poMHUX cun  Uiei  KpaiHw,
posTtawoBaHmx B AP Kpum i m. CeBactononb (BignoBigHo Ao Yrogm
MK YkpaiHoto i Pociicbkolo ®depepauieto npo crtatyc Ta YMOBMU
nepebyBaHHs YopHomopcbkoro oty Pocincbkoi Pepepadii Ha
Teputopii YkpaiHu Big 28 TtpaBHsa 1997 poky) Aonsa 6GnokyBaHHSs
YKPaIHCbKNX BINCBKOBUX YaCTUH.

BusasmBwn 36ponHy arpecito  wono  YkpaiHu, Pocincbka
depepauis rpydbo nopywwmna cBoi 3000B’I3aHHS, BCTAHOBIIEHI
TakMMu MikHapogHumn aktamm, ak: Ctatyr OOH, BignosigHo Ao
SIKOro [AEepXXaBU-4YrieHN MaloTb BUpillyBaTWM Oyab-AKi CMipHi NUTaHHSA
MUPHUM LUFIAXOM, YTPUMYKOUYUCH Y CBOIX MiKHaApOOHWX BiAHOCUHAX
Bif 3acTocyBaHHsA cunm abo norpo3 ue 3pobutm (4. 3, 4 cT. 2);
3akntoyHnn akt Hapagm 3 6e3neku Ta cniBpobiTHUUTBa B €Bponi,
niganucaHun y M. 'enbciHki 1 cepnHa 1975 poky, BignoBigHO A0 AKOro
JepXaBu-yyacHULi MalTb BU3HATU HEMOPYLUHMMWU KOPLAOHU BCiX
aepxaB y €Bponi n yTpumyBaTucs Big Oyab-Skux Ain, CnpsaMoBaHUX
Ha 3axonneHHst YacTMHU abo Bciel TepuTopii Byab-AKOl 3 Aepxas-
yyacHuub (4. 1 posginy 3); MemopaHgym npo rapaxTii 6e3nekn y
3B’'A3Ky 3  npuegHaHHaMm  YkpaiHn o [HoroBopy  npo
HEpO3MNOBCIOMKEHHSA AaepHoi 30poi Big 5 rpyaHs 1994 poky, skui
3adhikcyBaB  BignoBigHI  3000B’sizaHHA  Pocincekoi  ®epepaldii,
Cnony4yeHoro Koponisctea Benukoi bputanii Ta lNiBHiYHOI IpnaHaii i
Cnonyyenux  LWTatiB  Amepwukn;  [orosip  npo  apyxby,
CniBpobITHMLUTBO i MapTHEpPCTBO Mix YKpaiHoto Ta Pocilicbkoto
depnepauieto, patudikoBaHui 14 ciuHa 1998 poky, 3rigHO 3 AKUM
obuasi ctopoHw, BignoeigHO Ao nonoxeHb Cratyty OOH i
3000B’A3aHb  3a 3akniodHuMm  aktom  Hapagu 3 Gesneku
i cniBpobGiTHMLUTBA B €Bponi, MawTb MOBaXaTu TepuTopianbHy

395



ISSN 2519-4216. Uridiénij &asopis Nacional’noi akademii vnutrignih sprav. 2018. Ne 1 (15)
FOpuduyHul yaconuc HauioHanbHOI akadeMmii 8HympilwHix cripag

uinicHicTe ogHa OAHOI, BW3HaBaTW HEMOPYLUHICTb KOPAOHIB MiX
HumMK (cT. 2) Towo [3].

Big noyaTky TMM4acoBOl okynauii YacTUHW TepuTopii YkpaiHu n
OoHuHI Pociicbka Pepepalisi 34ilcHIOE NpuMycoBe (aBTOMaTUYHE)
HaJaHHS CBOro rpomagsiHcTBa ocobam, ki € rpomagsaHamm YkpaiHu,
CYNpPOBOKYHOUM L€ UMHIYHMMK Ta NPOTUNPaBHUMK BUMOraMm LLIOAO0
3MiHW YKPAiHCBKOro rpoMajsaHCTBa Ha pociicbke ANst TUX OCIB, SKi
BiAMOBMIINCS Big HOBOT (POPMU «3aKpinadeHHsa», WO Npu3BOANTb A0
MacoOBUX NOPYLLUEHb NpaB rpomMaasH YkpaiHu.

Ynepwe Taki gii, SKi € BiABEPTUM BTPYYaAHHAM Y BHYTPILLHI
cnpaB/M HaWoOi AepXaBu WOOO0 MNPMMYCOBOro (aBTOMaTU4HOrO)
HagaHHs rpomMagsHam YKpaiHu Ha OKynoBaHi TepUTopii pOCIMCLKOro
rpomagsHcTBa, 6yno 3acikcoBaHo 2014 poky.

Toai Buwe kKepiBHMUTBO Pocinicbkoi depepadii  Bupiwmnno
«MPUAHATU MIBOCTPIB [0 CKNagy CBOEI AepXKaBW, IPYHTYHOUUCH Ha
pesynbTaTtax NpoBeAeHOro paHille pedepeHaymy» [4]. Kpim YkpaiHu,
Lie HapoAHe BONEBUSIBNIEHHS BU3HAMNa HeneriTMMHUM OinbLuicTb KpaiH
cBiTy. Micnga 3akiH4YeHHs1 BioBeAEHOro TepMiHy BCi, XTO HE HaBaXWBCS
odilinHo BiAMOBUTUCSA BiO «nogapoBaHoro» pociicbkoro
rpomagsHcTBa, 6ynu BM3HaHI MOro HOCiAMW aBTOMaTW4HO. Ti, XTO
nobaxae 30epertu (came Take OPMYSIOBAHHS 3arponoHyBasno
poOCilCbke 3aKOHOOABCTBO) YKpaiHCbKe rPOMaAsHCTBO, Bynu 3mMyLUeHi
NPOMTK Npouenypy OTPUMaHHA MOCBIAKM Ha MPOXMBaHHA. KpuMyaHu
Oynu 3MyLleHi JOBOAMTU CBOE MPaBO MeLLKaTWM Ha PigHin Teputopil
YkpaiHn. BogHoyac 4actuHa xuteniB Kpumy, dka He norogunacs
00BpOoBINbLHO po3ronolwyBaTh iHoOpMaLlito NPO CBOK FPOMaASIHCLKY
nosuuito Ta baxkaHHs 36eperTu ykpaiHCbke rpoMagsiHCTBO, OMMHUITUCS
B Takii cuTyauii: 6e3 odiuinHOT 3a8BU Npo 36epexxeHHsT YKpaiHCbKOro
rpomMagsHCTBa BOHM HE MOXYTb OTPUMAaTU MOCBIAKY Ha MOCTiNHE
npoxuBaHHsA. NMpoTe n 6e3 pociicbkoro nacnopTa xuTTts B AP Kpum
cTano HemoXnueuM, amke Oyab-saki onepadii (Big OaHKIBCbKMX OO
npunoMy B MOMIKNIHILi) Tenep 3AIMCHIOTL fuwe 3a NacrnopTom
pocincbkoro 3paska. Cepepn KpuMYaH 3HaAWLWIMMCS M OXOYi 3HULLIATU
YKpaiHCbKMIA NacnopT: 0cobnvBo BigyanayLLUHi pBanu, cnanosBann 4m
TonTanu AoKyMeHT. BogHo4vac yci KpymyaHu oiliiHO 3anuwatoTbes
rpoMazsHamu YkpaiHu.

Llooo nutaHb rpoMagdHCTBa Ha OKynoBaHi Teputopil YkpaiHu
B AP Kpum Ta M. CeBactononb cuTyauid 3aroctpunacsa nicns
1 ciyHa 2016 poky.
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depepanbHa  MmirpauiiHa cnyxba Pociicekol  ®epepadii
BUCYHYyra BMMOry MelkaHuam Kpumy, a omxe, rpomagaHam YKpaiHu,
npotarom 60 pHiB nicna 1 ciyHa 2016 poky noiHcbopmyBaTn
BiOMOBIOHI OpraHM npPoO HasABHICTb (HWOroO, KpiM pPOCINCLKOro,
rpomagsHcTBa. 3a HEBMKOHAHHS LiET BUMOrK 3arpoxyBas Ltpad Ao
200 Ttuc. pyonie (6nusbko 2350 gonapie CLUA) abo go 400 rog
NpUMYCOBUX POBIT.

MNpnyomMy nNpaBO3axMCHUKM W EKCNepTu CTBEPMAXYHTb, LIO
nepeBaxkHa Ginbuwictb xutenise AP Kpum, oTpumaBLUM POCINCLKMIA
nacnopT, He BIAMOBUIIMCA Bi4 YKPAIHCbKOro, 3 Ornsgy Ha LWo
akTM4YHO MaloTb NOABINHE rPOMaAsAHCTBO [5].

Takum 4mHOM, chbopmMKM Ta CrocidO opraHisauii peryntoBaHHS
npaBoBOro 3B’A3KY MK i3n4Hol ocobol Ta YkpaiHow, ToOTOo
rpoMagsHCTBa, CMOHYKalTb A0 aHanidy nuTaHHs MiKHapoaHOro
NPaBOBOro 3aKkpiNfieHHA MPUHUMMIB FPOMadAHCTBA B  KOHTEKCTI
Cy4acHOI NoniTUYHOT cuTyauii B YKpaiHi.

CyyacHuii eTan pO3BUTKY CBIiTOBOi MOJITMKM  O3HAYeHUM
(OPMYBaHHAM SKICHO HOBWX MPUHLMNIB MiXXHApOAHMX BiZHOCUH.
BoHun nepenbavaloTb CyBEpPEHHY PIBHICTb Aep)KaB, HE3aCTOCYBaHHS
cvnn abo norpo3u CUrnok, HEMOPYLLUHICTb KOPAOHIB, TepuTopianbHy
LinicHICTb Aepxxas, MUpHE BPErynoBaHHS KOHMNIKTIB, HEBTPYYaHHSA
Yy BHYTPILUHi cnpaeu, nosary npas NOAUHW Ta ii OCHOBOMOMOXHMX
ceobop, cnmiBMpauld MK OepxaBamu, CYMITIHHE  BUKOHaHHS
3000B’A3aHb 3 MiXkHapogHoro npaea [6, c. 4].

HopmaTtnBHO-NpaBoBe perynioBaHHA MNPUHUUMIB FPOMagsHCTBa
nepepbayeHe 9K  HU3KOK  MDKHApPOAHWX  YyHiBepcanbHUX Ta
perioHanbHWX  FyMaHiTapHUx CcTaHdapTiB, Tak | Hopmamu
HaLlioHanbHOro 3aKOHO4aBCTBaA.

3a CBOEK MOMITMYHOK Ta OPUOWYHOK MPUPOAOK, a OTXe,
couianbHMM NPU3HaYeHHAM, MpaBoOBa pernameHTauis npuHUMNIB
rpoMagsiHcTBa MOBMHHA MaTtu  TyMaHicTMYHMIM  xapaktep. Came
MiXKHapOAHi aKkTU W HauioHarlbHe 3aKOHOOABCTBO, SIKE Ha HUX
I'PYHTYETbLCS, CNPSAMOBaHi Ha 3axMCT npas, cBoboA Ta iHTepeciB Ocib,
AKi BHacNigoK CyB’eKTMBHUX N OO’€KTMBHMX OBCTaBUH 3MYyLUEH]
nepebyBaTu nig OKynauinHOK Bnagoto.

OkpemMoro  MiXkHapOA4HO-MPaBOBOr0  akTa  yHiBepcanbHOro
Xapaktepy 8K  MDKHaApOQHOro  [JKepena  CBIiTOBOMO  piBHSA
pernameHTauii NPUHUMNIB FPOMaAsHCTBA HUWHI, Ha Xanb, HeMae.
MeBHi yHidikoBaHi MiKHapOAHO-NPaBOBi HOPMU LWOAO [HCTUTYTY
npuvHUMNiB rpomagaHcTea BusHadeHo B Crtatyti OOH, 3aranbHin
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Aeknapadii npae noavHun Big 10 rpyaHa 1948 poky, MixxHapogHomy
nakTi Npo rpoMagsaHckbKi i noniTuYHi Npasa Big 16 rpyaHa 1966 poky,
MixHapofHii KOHBeHLii npo nikeigauito BCiXx ¢opm pacoBoi
anckpumiHauii Big 7 6epesHsa 1966 poky, KoHBeHLUii npo nikeigauito
BCiX hopM AMCKpUMIiHALiT CTOCOBHO XiHOK 1979 poky, KoHBeHLUiT npo
npasa gutuHn Big 20 nuctonaga 1989 poky, [aasbkil KOHBEHLUT
LWoAO0 BpEryroBaHHA OKPEMUX NUTaHb, MOB’AI3aHMX 3  KOMi3i€to
3aKoHiB Npo rpomagaHcTso Big 12 TpaBHa 1930 poky, KoHBeHLUii
Pagun €Bponu npo CKOPOYEHHS BUNAAKIB MHOXWHHOIO rpomMagsHcTBa
i NPO BiICbKOBUIA 0BOB’A30K Yy BUMNaAKax MHOXWUHHOIO rpomagsHcTea
Big 6 TpaBHs 1963 poky, €EBpONENChKin KOHBEHLi PO rpoMaasiHCTBO
Big 7 nuctonaga 1997 poky Towo [7].

Tak, y cT. 15 3aranbHoi geknapauii npaB NOAWHW, NPUAHATOT
eHepanbHoo Acambneeto OOH 10 rpyaHs 1948 poky, 3a3HayeHo,
O KOXHa ntogvMHa Mae npaBO Ha FPOMaAsAHCTBO i HIXTO He MOXe
OyTn GesnigcTtaBHO no3baBneHu rpomaasHcTBa abo npaesa 3MiHUTU
CBOE rpoMagsaHcTBo [8].

Hanpuknag, y cT. 1 KoHBeHL,iT npo CKOPOYEHHS
6esrpomagsaHcTBa, npuiiHaToi 30 cepnHs 1961 poky KoHdepeHuieto
MOBHOBAaXHWX MNpeAcTaBHUKIB, ska Bigbynacs 1959 poky Ta
NoBTOpPHO Oyna cknukaHa 1961 poky, 3asHadveHo: «1. [JorosipHa
OepxaBa Hagae cBOE rpomMagsdaHCTBO Oyab-AKi HapOMXeHin Ha il
TepuTopii ocobi, sika B iHWoMy pasi 6yna © anatpugom. Take
rpoMagsHCTBO Hajaetbes: (a) nig Yac HapomkeHHs; (b) 3a ymos
MOpYLUEHHA neped HaneXHUM OpraHoM Briagu  KIonoOTaHHS
BignoBsigHoto ocoboto abo Big i iMeHi B NopsiaKy, BCTAHOBIEHOMY
HauioHanbHMM 3aKOHOM. 3a YMOBW [OOTPUMAaHHS  MOJIOXKEHb
YacTWUHKU 2 uiel cTaTTi XoaHe NoAaibHe KIonoTaHHsA He Moxe 6yTu
BioxuneHe. [oroeipHa [lepxaBa, sika nepenbadae HagaHHs CBOMO
rpomMagsiHCTBa BignNoBiAHO A0 NYHKTY «b» Ui€l YacTnHW, MOXe TakoX
nepegbaunTn HagaHHa CBOro rpoOMagsHCTBaA B CUITy 3aKOHY, Y
TakoMmy BiUi W 3a ymoB, ski OyayTb BM3HaYeHi HauiOHaNbHUM
3akoHoM. 2. [loroBipHa [epxaBa Moxe 00YMOBWUTM HaOaHHSA CBOro
rpoMagsHcTBa BIiAnNoBiAHO 00 NYHKTY «b» YacTuHW 1 uiei cTaTTi
OOTpUMaHHSM  OofHiei abo  Kinmbkox i3 Takmx YymoB: (a) wob
KNonoTaHHA Oyno mnopylleHe MnpoTAroM YCTaHOBIIEHOro L€t
[orosipHoto [epxaBol CTPOKY, KUMKW Mae NoOYMHATUCA He nisHiwe
AocsrHeHHs 18-pivyHoro BiKy i 3akiH4yBaTUCHA He paHille JOCArHEHHS
21 poky, npoTe BignoBigHiN 0cobi HagaeTbCs NPUHAMMHI OOUH pIK,
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NpOTAroM $IKOro BOHa Morna 6 cama nopywuTu KnonoTaHHA 6e3
Ofep)KaHHSA Ha Lie 3aKOHHOro Ao3sony...» [9].

Y MbikHapogHOMy nakTi Npo rpoMagsaHChbKi i NoniTUYHI nNpasa,
yxBaneHomy [r'eHepanbHoto Acambrieeto OOH 16 rpyaHa 1966 poky,
ineTbCcs npo 3000B’A3aHHA [OepXXaB, BIAMNOBIAHO [0 MNPUHLMNIB,
nporonoweHnx Ctatytom OOH, 3aoxodyyBaTu npaBa FOOMHM.
HaronoweHo Ha ToMy, LU0 KOXHa MoAMHA NOBWHHA NparHyTm Ao
33a0X0YEHHS | AO0TPUMaHHA UuuxX npasBwun. 3rigHo i3 3aranbHoto
Jeknapauieo npae nwoguHK, igeany BiNbHOI NIOACBKOI ocobu,
HafgineHol rpoMagsHCLKOK Ta NoniTu4YHo cBoboao, cBoOOAOI0 Bif
CTpaxy Ta HecTaTkiB, MOXHa [OCArTW nulle 3aBASKU CTBOPEHHI0
TakKMX YMOB, 3a SKUX KOXEH MOXe MOCIyroByBaTUCs CBOIMU
E€KOHOMIYHMMMW, colianbHUMN 1 KYNbTYPHUMW NMpaBaMm Tak camo, K i
rPOMagsHCbKMMKM  Ta MOMITUYHUMMKM npaBamMu. Y  3a3HavyeHoOMY
MiXKHApOAHOMY [OOKYMEHTi BCTaHOBMEHO, WO KOXEH, XTO 3aKOHHO
nepebyBae Ha Teputopil Byab-AKOi AepXaBu, Mae NpaBo Ha BifbHe
nepecyBaHHs i cBoboay BMOOPY MicUs NMPOXUBaAHHA B Mexax Uiei
TepuTopii. Tomy nwoguHa Mae npasBo MOKMHYTU Byab-siKy KpaiHy,
30Kpema 1 BnacHy. Hikoro He moxe 6yTn 6esnigctaBHO no3daBneHo
npaesa Ha B'i3g y cBow kpaiHy. Lli npaBa He MOXyTb nignaratu
XOOHUM OOMEXEHHsIM, KpiM TuX, Ski nepenbaveHi 3akoHOM Ta €
HeobOXiAHMMWN [ANA OXOpPOHM fAepxaBHol ©6e3nekn, rpomMazCbKoro
NopsiAKy, 300POB’A YUM MOpanbHOCTI HaceneHHst abo iHWux npas. i
cBobopa. BignoeigHo go 4. 3 cT. 24 OOKYMEHTa, KOXHa OUTUHA Mae
npaBo Ha HabyTTsl rpoMaasiHeTea [10].

OTXe, HIXTO He Moxe ByTu cBaBinbHO NO36aBneHW npaBa Ha
B’i3[ Ha TEPUTOPItO KpaiHW, FPOMaAsiHUHOM SIKOi BiH €.

Y TlipcymkoBomy AokyMmeHTi BigeHcbkol 3ycTpidi 1986 poky
NPeAcCTaBHUKIB  OepXaB — YyyacHMub Hapagn 3 06esneku i
cnipobiTHMuTBa B €Bponi, Wo Bigbynacsa Ha OCHOBI MOMOXEHb
MigcymkoBOro akrta, siki BiQHOCATbCSA 00 noganbluMx KPOKiB nicnd
Hapaan, Big 31 nunHa 1986 poky [11], 3akpinneHo 3060B’A3aHHA
OepXaB-y4acHVLb BM3HaBaTu Te, WO KOXEH Mae MpaBo 3anuvwiaTu
Oyab-AKy KpaiHy, 30Kpema BracHy, Ta MOBEPTaTUCS Y CBOIO KpaiHy.

BaxnuvBy ponb y perynioBaHHi nNuUTaHb rPOMagsiHCTBa Bigirpae
€Bponeiicbka KOHBEHLS npo rpomagaHcTeo 1997 poky [12]. Mnasa 1
KoHBeHLUil Tr'pyHTYeTbCA Ha igei, $SKy Ha TOW 4aC aKTUBHO
nigTpuMyBanu 3axigHOEBPONENChKi KpaiHu. BoHa nondrana B Tomy,
WO MHOXWHHE TPOMaAsHCTBO € HebaxaHum, a OoTXe, MOro crig
MakcumManbHO YHUKaTW. 3oKpema, rpomMagsiHu, €Ki 406poBinbHO
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Habynu HWOro rpoMagsiHcTBa, BTpadalTb CBOE  KOMULLHE
rPOMagsaHCTBO, a 3a BIi4CYTHOCTI BIiAMNOBIOHOMO 3aCTEpPEXEeHHA —
X N036aBNATL NpaBa Ha NOro 36epeXeHHs.

BignoBigHO g0 cT. 4 3a3Ha4eHOro MiXHaApPOAHOro JOKYMEHTa,
npuHUMNaMK, Ha SKAX MalTb  I'PyHTYBaTMCS  HauiOHanbHi
HOPMAaTMBHO-NPABOBI aKTM Yy cdepi rpomMagsHCTBaA [OepKaB-
y4yacHUUb, € Taki: KoxxHa ocoba Mae npaBO Ha rPOMagsHCTBO;
OesrpomagsHcTBa Cnig YHUKATW, »oaHa ocoba He Moxe OyTu
6e3nigctaBHoO no3baBneHa rpomMaasiHCTBa; Hi yKnageHHs Wby, Hi
po3ipBaHHA WNOOy MK rpoMagsHMHOM [Aep)KaBu-ydacHuli W
iHO3eMLEeM, Hi 3MiHa rpomMagsiHCTBa OAHMM i3 MOAPYXOKA nig 4ac
nepebyBaHHs B wWnbi He BNMMBaKOTb aBTOMATU4YHO Ha
rPOMagsaAHCTBO APYroro 3 noapyxoksa. Lli HopMyn He MOBWHHI MICTUTH
pO3pi3HEHb, WO MNpuM3BOAATbL [0 AUCKPUMIHALIT rpomagsH 3a
O3HakamMu cTaTi, penirii, pacu, KONbOopy LWKipW1, HAaLiOHaNbHOCTI 4K
€THIYHOro noxomkeHHs. KoxHa [gepxkaBa-y4acHUUS KepyeTbesl
NPUHLMNOM 3a00POHM OUCKPUMIHALLT CBOIX rpOMaasiH He3anexHo Bif
TOrO, YN BOHW € rpomMagsHaMu 3a HapPOMXKEHHAM, 4M Habynu
rpomMagsiHCTBa 3rofqoMm.

BucHoBKKW. Crig KoOHCTaTyBaTW, WO OAHWM i3 MPIOPUTETHUX
3aBfaHb YKpalHCbKOro Hapody B CydaCHUX YyMOBax € siIKHauliBuAaLLe
MOBHE  BIJHOBMEHHSA  TepuTOpianbHOI  LIMNICHOCTI  OepXaBwu.
Lle cnoHykae 0o noniTUKO-NpaBoOBOro, TOOTO MPaKTUYHOIO BUPILLEHHS
BaXXMMBUX NUTaHb LLIOAO NOBHOLIHHOIO 3axXMCTy rpomMagsH YKpaiHu, ski
HVHI NepebyBalTb Ha TUMYACOBO OKYMOBaHi TEPUTOPIi, MOXITMBOCTI
NOBHOI MipPOKD peani3yBaTu iXHi KOHCTUTYLINHI NpaBa Ta cBoboauW.

lNo-nepLue, 3akpinneHi B MiXXHApOaHO-NPaBOBUX akTaxX NPUHLMNA
rpomMagsiHCTBa MalTb iMNepaTMBHMA xapaktep. BignosiaHo ao
cT. 53 BigeHcbKol KOHBEHLUII Npo NpaBO MiXXKHAPOAHWX OOroBOpPIB Bif
23 TpaBHa 1969 poky [13], imMnepaTuBHa HoOpma 3aranbHOro
MiXkHapoaHoro xapaktepy (jus cogens) € HOPMOI, BiOXWUINEHHS Bif
AKOi, Ha [OYyMKY MiKHApOAHOro CniBTOBapucTtBa [OepxkaB, €
HegonycTUMUM, agxe ii Moxe OyTWM 3MIHEHO nulie HacTyMHO
HOPMOIO  3arafbHOr0  MiXXHApPOOAHOro MpaBa TakKOro  CcaMoro
xapaktepy. ToMy MOXHa cTBepaXyBaTtu, Wwo Pociiicbka ®enepadis,
JilouMm Ha TUMYacoBO OKyMoOBaHi Teputopii YkpaiHu, nopyLliye
BiAMOBIAHI MiXKHAPOOHI aKTU LLOAO rpoMagsH YKpaiHu.

Mo-gpyre, cnig npoBagnTX NOMITUKY NOCTIMHOIO anentoBaHHSA A0
MDKHapPOAHWX IHCTUTYLIN, Y4aCHUKOM SKMX € YKpaiHa, LWoAo MUPHOro
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NMOBEPHEHHSI TMMYacOBO OKYMOBaHWX 1I TEPUTOPIN Ta yXBaneHHs
BiAMOBIAHUX Mi>)KHAPOAHMX pe3ontouin y uin cdepi.

Mo-TpeTe, cnig po3podbuTtn eheKTUBHI AepXKaBHI MexaHiamMmu ans
3axucTy rpomagsH YkpaiHu, €ki nepebyBaloTb Ha TMMYacoBO
OKYMOBaHin  TepuTopii, YpaxoByKuYX MNPUHLMNM FPOMAOAHCTBA,
3aKkpinneHi B MbkHapOAHO-NPaBoOBUX aKTax.

Mo-yeTBEpPTE, AOLUINBHO aKTMBI3yBaTU iHGOPMAaLiNHO-NPaBOBY
NONITUKY LWOAO MOXINUBOCTI 3BEPHEHHSA rpomagsH YKpaiHm 3
nososamu Ao Pocincbkoi Penepadii npo BigwkoagyBaHHS 3aBaaHoOl
ManHoBOi Ta/abo MopanbHOI WKOAM Y 3B’A3KY 3 TMMYacoOBO
okynauieto Teputopii AP Kpum i m. CeBactononb, BUMYLLUEHUM
nepeceneHHsM i3 TMM4YacoOBO OKYMOBaHUX TepUTopin YKpaiHu,
HEe3aKOHHUM M030aBNeHHAM BOJli ab0 BMKpPaOEHHAM, MOPYLUEHHSM
npaBa BMacHoOCTi Ha pyxome Ta/abo Hepyxome ManHO, MPM30BOM Ha
CTPOKOBY BifICbKOBY CNy0y A0 apMii AepXaBu-arpecopa ToLO.

HaBegeHi BWMCHOBKM, Ha Hawy OyMKY, CMNOHYKawTb A0
nodanbLUMX HAYKOBO-TEOPETUYHUX AOCHIMAKEHDb Y Ui cdepi 3 MeETOHO
BiJHOBMEHHS OEePXXaBHOro CyBEPEHITETY N TepUTOpianbHOI LiniCHOCTI
B MeXax MDKHapOAHO BW3HAHOIO [EPXXaBHOrO KOPAOHY, 3axuCTy
KOHCTUTYLIiMHMX npaB i cBobog rpomagsH YKpaiHW Ha TMM4YacoBO
OKYMOBaHin Teputopi.
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International Legal Acts Concerning the Principles
of the Citizenship and their Validity on the Temporarily
Occupied Territory of Ukraine

The article analyzes the international normative acts in which its
external representation reflects the regulation of the principles of
citizenship. The study is aimed at characterizing the legal acts
concerning the international regulation of the principles of citizenship
in order to improve the national legislation in the conditions of the
occupation of part of the sovereign territory of Ukraine and possible
further directions of research in this area.

Due to the occupation by the Russian Federation of part of the
sovereign territory of Ukraine, where its citizens are located, the status
of Ukrainian citizens residing in this territory also undergoes a certain
transformation.

Therefore, there are a number of acute urgent issues of ensuring
proper living conditions in the occupied territory of the Autonomous
Republic of Crimea and the city of Sevastopol.
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The purpose of the article was to conduct a study of the current
state of international legal acts, which find its external representation
of the regulation of the principles of citizenship, as an element of the
right status. At the same time, our study has a theoretical focus on the
characterization of legal acts of international regulation of the
principles of citizenship in order to improve the national legislation, in
the conditions of temporary occupation of part of the sovereign territory
of Ukraine, and outlining possible areas for further analysis of the
chosen problem in law science.

Having committed armed aggression against Ukraine, the
Russian Federation has grossly violated its obligations as established
by international acts.

Since the temporary occupation of parts of the territory of Ukraine
and at present, the Russian Federation is forcing (automatically)
granting its citizenship to persons who are citizens of Ukraine,
accompanied by these cynical and unlawful requirements regarding
the change of Ukrainian citizenship in Russian, which leads to massive
violations of the rights of Ukrainian citizens.

Summing up, in view of the above, and given that one of the
priority tasks of the Ukrainian people in modern conditions is as soon
as possible complete restoration of the territorial integrity of the state,
which will lead to the political and legal, and thus practical solution of
important issues concerning the full protection of the citizens of
Ukraine who are now in the occupied territory, the possibilities to fully
exercise their constitutional rights and freedoms, the author notes. The
enshrined principles of citizenship in international legal acts are
imperative in nature, and therefore the Russian Federation in the
temporarily occupied territory of Ukraine violates the relevant
international acts concerning the citizens of Ukraine. There should be
a policy of constant appeal to the international institutions of which
Ukraine is a party, with appeals for the peaceful return of its
temporarily occupied territories and the requirements for approving the
relevant international resolutions in this area. It is necessary to create
effective state mechanisms for the protection of Ukrainian citizens
staying in the temporarily occupied territory, taking into account the
principles of citizenship, enshrined in international legal acts. To
actively conduct information and legal policy on the possibility of
appeals of citizens of Ukraine with claims to the Russian Federation.

Keywords: principles of citizenship; international legal
regulation of the principles of citizenship; citizens of Ukraine;
occupied territory.
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Hazapko FO. B. — acnipaHT Kkadeapu
KOHCTUTYLIIMHOrO npaBa Ta npaB JIoAWHU
HauioHanbHOI akagemii BHYTPILWHIX chnpas,
M. Knis

FapaHTil peani3auii npaBa Ha OXOPOHY 340pPOB’A
B YKpaiHi Ta KpaiHax €Bponencbkoro Cor3y

HocnidxeHo numaHHs eapaHmili peani3auii npasa Ha OXOPOHy 300po8’s &
YkpaiHi ma e KpaiHax €spornelicbkozo Cor3y. [lpoaHanizoeaHo HopMamusHe
3abesrneyeHHs npasa Ha OXOPOHY 300p08’ 3a MiXXHaPOOHUMU ma HayioHarbHUMU
npasosuMu akmamu. Po3ansHymo rpaeosi KoHuenuii peanisauyii npagéa Ha OXOpPOHY
300poe’s, ocobnusocmi 2apaHmill ix 3abe3neyYeHHs.

lpaso Ha oxopoHy 300po8’s peanizyembcs Yyepe3 6e3nid iHWuUX KoHCmumyuyitHo
3akpinneHux npae mwoduHu. Came oxopoHa 300pos’ss — ue cucmema 3axodis,
cripsimMogaHuUx Ha 3abesriedyeHHsi 30epexeHHs ma po38UMKY bi3ionoaidHux i
rcuxornoaiyHuUXx hyHKUil, onmumarnbHoi npayesdamHocmi ma couyjianbHoi akmugHocmi
110OUHU 3@ MaKCcuMasibHOI mpuganocmi Xummsi.

EgpekmueHicmb  6yOb-sIK020 Heegid’€MHO20 rfpaea JHOUHU  8U3Ha4Yamb
peanbHUMU pe3yrnbmamamu, O00CsicHymuMu eHacriOoK 3acmocysaHHsi Hopm. [ns
OocsieHeHHs1 baxaHux pe3ynbmamie Oepxxasa exueae 3axodig pudu4yHo2o U
opeaHi3auyitiHoeo cripsmyeaHHs. Came 6 Oepxasi CcmeOpKMb yMOo8U, SKi
3abesrneyyromb 83aemo3anexHicme | 83aeModilo HauioHanbHOI npasosoi cucmemu
U cucmeMu MiKHapoOHO20 rpaea, iMrieMeHmauito  MiXXHapOOHO-Pagosux
cmaHOapmie y HauioHanbHe 3aKoH0dagcmeo.

KoHconidauisi npasa Ha 300p0o8’ss Ha pieHi esporelcbkux OOKyMeHmie 3 npas
TIOOUHU € 8aXIUBOK eapaHMmiero 8U3HaHHSI C8IMOBUM Crliemoeapucmeom Ub0o2o
npasa ma rioknadae gidrnosidanbHicmb Ha 0epxasy, 30kpema U Ha YKpaiHy. [epxagHi
akmu U MiKHapoOHi OOKyMeHmu 3 rfpae sduHU € pasosuM MidrpyHmsam Ons
3axucmy 00HO20 3 OCHOBHUX fipas ftduHU ma epomadsiHuHa — fpasa Ha 300poesl.
PeghopmysaHHsi cucmemu 0xopoHU 30opos’ss 8 binbwocmi KpaiH, ceped sKux
U YKpaiHa, € Memor cmeopeHHs sIKiCHUX | iegux 2apaHmili peasnidauji ybo020 rpasa.

KntoyoBi cnoBa: npaBo Ha OXOPOHY 340POB’SA; rapaHTii; NpaBo €BPOMNENCcLKOro
Cotoasy; peanisauisi; KoHcTUTyLis YkpaiHv; npaBo Ha MeAUYHY AOMOMOrY.

MoctaHoBKa npo6rnemu. OCHOBHUIN 3aKOH MPOrOSIOLIYE, Lo
YkpaiHa € couianbHO Aep)KaBotlo, MOSIiTUKa SKOI crnpsMoBaHa Ha
CTBOPEHHS HeobXigHMX yMOB Ans 3abesnedyeHHs TigHOro XutTs 1
BifIlbHOr0O PO3BUTKY KOXHOI ntoguvHu. B YkpaiHi peanisyloTb i
rapaHTyloTb NpaBa Ta cBoboau NoAMHU 1 rpoMaasiHUHA BiANOBIOHO
00 HOPM i npvHUMniB MikHapogHoro npaBa. OgHMM 3  Takux
HEBIO'EMHUX MNpaB € NpaBO Ha OXOPOHY 3[40POB’'S Ta MeauyvHy
gonomory. 3BiCHO, Nue KOHCTUTYLIIMHOIO NPOrofiOWEHHS MpaBa Ha

© Hasapko 0. B., 2018
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OXOpPOHY 3[00pOB’A HEeAOCTaTHbO, OCKINbKWM And Koro BcebivHol
peanisauii Ta 3axmMcTy HeOOXigHi 1 iHWIi MexaHi3aMn 3abe3neyeHHs.

Hacamnepen edektMBHICTb Oyab-AKOro mnpaBa BU3HAYalOTb
peanbHUMW pesynbTaTtamy, OOCArHYTMMM BHACMIOOK 3aCTOCYBaHHS
HopMm. [Ing uUbOro pJepxaBa BXWBAE 3axodiB NpaBoBOro M
opraHisauiiHoro cnpsimyBaHHs. CTBepmpKytoun, Wo 3abesneyeHHs Ta
3aXUCT NpaB NIOOVHU BXe He HanexaTb A0 BUKIMOYHOI KOMNEeTeHLi
OepxaBu, Cnif, ypaxoByBaTW Posib i BHYTPILLUHBOT KOMMNETEHLLi, OCKINbKN
came B JepXaBi CTBOPIOIOTb YMOBU, SIKi HE OOMYCKaloTb PO3PUBY MiX
oboma cuctemamu npaea (OepXaBHO | MbkHapoaHoto) [1, ¢. 57].

AHani3 ocraHHix gocnigxeHb i nyénikauin. OkpecrieHe Kono
nMTaHb y CBOIX npausx suceiToBanu C. b. byneua, H. B. KamiHcbka,
J1. O. KpacaBuukoa, M. M. ManeiHa, B. ®. MockaneHko, O. O. lNyHaa,
3. B. PomoBcbka, P.b.Cantman, |.A.Ceniota, [x. Purenpac,
K. A. ®neiwmy, 3. C. YepHeHko Ta iH.

MMonpu rpyHTOBHE HaykoOBe oOnpautoBaHHs Liel npobnemaTtuku,
rapaHTii peanisauii npaBa Ha OXOPOHY 340POB’s B YKpaiHi Ta KpaiHax
€sponencbkoro Cotody noTpebyoTb A0AaTKOBOro BuBYEHHs. OTxe,
METOI0 LbOro AOCNIIKEHHS € aHani3 rapaHTin peanisauii npasa Ha
OXOpPOHY 340pOB’s B YKpaiHi Ta kpaiHax €Bponencbkoro Cotoay.

Buknag ocHoBHoOro martepiany. [1paBo Ha OXOpPOHY 300POB’'S
peani3yloTb 4epe3 HU3KY iHLIMX KOHCTUTYLIMHO 3aKpinneHux npas
nognHn. OxopoHa 3[40pOB’st € CUCTEMOK 3axofiB, CMPSMOBaHUX Ha
3abesneveHHa  30epexeHHs Ta  po3BUTKY  (DI3IONOriYHMX i
NCUXONOriYHNX OYHKUiA, ONTUManbHOI Npaue3gaTHOCTI Ta couianbHOT
aKTMBHOCTI NIOAMHM 3@ MakcMMarnbHOi  BIiOnoriYHO  MOXKITMBOI
iHAMBIAYaNbHOI TPUBANOCTI XUTTS.

MapaHTii npaB i cBo6o4 NOANHM Ta rpomMagsiHUHA — Le cuctema
KOHKPETHMX 3acobiB, 3aBASKM SKMM CTae peanbHUM edeKkTMBHa
peanisaLis rpomaasHamMu CBOiX npaB i cBO6OA, X OXOPOHA, 3axXUCT Y
pa3i nopylleHHsi. [oNoBHE MPU3HAYEHHs iX nonsarae B 3abes3neyeHHi
BCIX i KOXHOro piBHMMW MPaBOBUMU MOXMMBOCTSIMU ANg HabyTTs,
peanisauii, OXOPOHM Ta 3axMCTy CYO'eKTMBHMX MpaB i cBobopf [2,
c. 145]. Omxe, rapaHTii Npas i cBo6O NIOOUHN CTAHOBMSATL CYKYMHICTb
yCix (hbakTopiB B €KOHOMIYHI, MOMITUYHINA, OEepPXKaBHIN, KyNbTYpHIN Ta
iHWKX cdepax, Lo AonomararTb LiNKoM peanidyBaTy CBOi npasa.
lMpaBo Ha OXOPOHY 300POB’S MpUTaMaHHE IIOAWHI Big HApPOOKEHHS,
peani3yeTbCs KOXHMM LLOOHS, OXOPOHIOBaHe [epxaBo Ta Mae
CcMCTeMy Ans 3aXMCTy NOpYLLEHOro nNpaBsa.
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MpaBo Ha 340poB’ Ak ocobucTe HemMarHOBE MpaBO MNOMArae B
CYKYMHOCTI MOXITMBOCTEN ()i3n4HOI 0COOM BIiNbHO Ha BIACHUN
po3cyn BM3HayaTM CBOK MOBEAiHKY LWoAo  iHAUBIAyanbHOro
3gopoB’sa [3, ¢. 64]. OocnigHuus H. B. MNMaBnoBcbka 3asHavae, WO
npasy NOAWHW Ha 300pOB’S Bignosigae 060B’A30K BCiX iHWMX OCiO
CTpUMYBaTUCA Bif 4K, WO NOPYLYOTh Le NpaBo: npaBo Ha OXOPOHY
3[10pOB’s NPUMyCcKae HasiBHICTb BiANOBIAHMX LibOMY MpaBy 060B’s3KiB
3 6oky crneuianbHUXx cy0’ekTiB, WO 3000B’A3aHi 3rigHO i3
3aKOHOABCTBOM YXKMBATU HeobXxigHMX 3axofiB aAnga 3bepexeHHs Ta
3MiUHEHHS] 3[40POB’S  KOXHOI JIOOWHW, MiOTPUMAHHA 1T XKUTTS,
HaJaHHs 11 MeanyHOT JOMOMOrn B pasi BTpatu 340poB’s [4, c. 44].

KoHcTUTyuia YKpaiHu rapaHTye KOXHOMY rpoMagaHWHY npaBo
Ha OXOpPOHYy 300pOB’d, MeaWdHy [JOMoOMOory Ta  MegudHe
cTpaxyBaHHsa (cT. 49) [5]. Lle npaBo 3abesneveHe [epxaBHUM
biHaHCYBaHHAM  BigNoBigHWX  coLuiafibHO-EKOHOMIMHUX,  MeOuKo-
CaHiTapHuMX W 0340poBYO-NpodhinakTMYHMX nporpam. [Oepxasa
NMOBMHHA CTBOPIOBATU YMOBW ANsi €(PEeKTMBHOrO M AOCTYMHOro Ans
BCiX rpomagsH MeauyHoro OOCNyroByBaHHs. Y [OepXaBHUX i
KOMyHamnbHMX 3aknagax OXOPOHM 340pPOB’A MeAWYHY OOroMory
MaloTb HagaBsaTu 6esonnaTtHo. Kpim Toro, aepxxasa mae abatu npo
PO3BMTOK (hi3NYHOI KynbTypu Ta criopTy, 3abe3nevyyBaTu CaHiTapHo-
enigemiyHe ©6narononyyuda. Tak, y KoHctutyudil YkpaiHu 4iTko
BM3HAYEHO rapaHTii peanisauii Ta cyb’ekTiB, SAKki OXOPOHSAOTL NpPaBoO
Ha OXOPOHY 340pPOB’S.

Cnig 3ayBaxutn, wo He nuwe B OCHOBHOMY 3aKOHi,
a N y UMBINbHOMY 3aKOHOOABCTBI BPEryrnbOBaHO MUTAHHS rapaHTin
peanisauii npaBa Ha OXOpPOHYy 340poB’'s. 3okpema, y cT.283
LineinbHoro koaekcy YkpaiHu BU3Ha4YeHo, L0 NPaBo KOXHOI gi3nyHOT
0cobu Ha OXOPOHY 340POB’'St € 0COBMUCTUM HEMANHOBMM NPABOM, SIKE
3abesneyvye ii npupoaHe icHyBaHHA. OKpeMi NONOXEHHS, NoB’A3aHi 3
NpaBoOM Ha OXOPOHY 3[0POB’S, 3aKpineHo B CT. 282, 284—287 LbOro
Kopekcy [6].

[ONOBHUM  HOPMATUBHO-MPABOBUM  aKTOM, SKUWA  pPerysnioe
MATaHHA  OXOPOHW  3A0poB’'s, € 3akoH YkpaiHm «OcHoBwu
3aKOHOAABCTBa YKpaiHW Npo OXOPOHY 340poB’si». [apaHTiaMu npaBsa
rpomMagsiH Ha OXOPOHY 3[10POB’s, 3riHO 3i CT. 7 LbOro 3akoHy, €:

— CTBOPEHHS po3ranyXeHoi Mepexi 3aknagiB 0XopoHu 340POB’S;

— opraHisauis Ta npoBeaEeHHS cucTemm OepXaBHuWX
i rPOMaACbKNX 3ax0fiB LWoO0 OXOPOHWN Ta 3MiLHEHHS 340POB’S;
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— HajaHHA BCIM rpoMagsHaMm rapaHTOBaHOro piBHA MeaMKo-
CaHiTapHoI gornomory;

— 30INCHEHHA [OepXaBHOro Ta MOXMMBOCTI  FPOMaACbKoro
KOHTPOJIIO 1 Harnsa4y B ranysi OXOPOHU 300pPOB’s;

— OpraHisauis gepaBHOI cucTeMu 36MpaHHs, onpauloBaHHA 1
aHanizy couianbHOl, €eKOMoriYyHol Ta cheuianbHOI  MeaUYHOoIl
CTaTUCTUYHOI iHdopMaUii;

— BCTAHOBSIEHHS  BIONOBIiAAnNbHOCTI  3a  MNOPYLIEHHS npaB
i 3aKOHHMX IHTEpeciB rpoMajsH y ranysi OXOpoHU 300POB’A.

PosrnsHemo Takox cT. 12, 14, 22, 24 3akoHy YkpaiHn « OCHoBM
3akoHodaBcTBa YKpaiHM Mpo  OXOPOHY 3[40pOB’A», Yy  SKUX
MPOrofowWweHo rapaHTii peanisauii npaBa Ha OXOPOHY 300POB’S.
3okpema: «Cmammsa 12. [epxaBHa noniTuka OXOPOHWU 340POB’SA
3abe3nevyeTbCa  OIOOKETHUMM acUrHyBaHHsSMW B PO3Mipi, LLO
BignoBigae ii HaykoBO obrpyHToBaHMM notpebam, ane He MeHLe
JecaTn BiACOTKIB HaLiOHaNbHOro JOXOAY. ..

Cmammsa 14. Peanizauia JgepxaBHOI MNOMITUKU  OXOPOHU
3[0pOB’A NOKNaAaeTbCs Ha opraHy AepXXaBHOT BUKOHABYOI BNaau...

Cmammsa 22. [epxaBa u4epe3 cneuianbHO BMNOBHOBAXEHI
OpraHu BWKOHaBYOI BRaauM 34IMCHIOE KOHTPOMb | Harnag 3a
OoAep>KaHHAM 3aKOHOA4ABCTBA NPO OXOPOHY 340POB'S. ..

Cmamms 23. Buwinii Harnsig 3a gogepXaHHsM 3akoHO4aBCTBa
NMpO OXOPOHY 340POB’A 3AiNCHI0ITL ['eHepanbHUA NPOKYpop YKpaiHu
i nignopsiaKoBaHi KoMy Npokypopmu» [7].

Takox gepxaBa BM3HAE NpaBO KOXHOrO rpomagsiHMHa YkpaiHu
Ha OXOPOHY 300pOB’s Ta 3abe3neyye Noro 3axucT. Y pasi nopyLUeHHs
3aKOHHMX MNpaB N iHTepeciB rpomagsH y ramnysi OXOpOHW 340pOB’S
BiAMOBIAHI OepXXaBHi, rpomaacbki abo iHWi opraHun, nNignpMemcTea,
yCTaHOBM W oOpradisadii, ixHi nocagoBi ocobu i rpomMagsHu
3000B’A3aHi BXWUTU 3axOAdiB LWOAO MOHOBIEHHSA MNOPYLUEHUX Mnpas,
3aXUCTY 3aKOHHUX IHTEPECIB i BigLWKogyBaHHS 3ano4isiHOT LWKoAM.

Y ubOMy KOHTeKCTi cnig npoananisysatu Ykas [lpeangeHTa
Ykpainn «[po KoHuenuio po3BUTKY OXOPOHM 340POB’St HAaCeneHHs
YkpaiHu», 3rigHO 3 SKMM JepkaBHa nonituka y cdepi OXopoHu
3[0pOB’A crnpsiMOBaHa Ha MiABULLEHHS PiBHS 340POB’S, NOSIMNWEHHS
SAKOCTI XUTTA Ta 30epexeHHa reHogoHOy YKpaiHCLKOro Hapoay.
[epxaBHi 3axoan MmawTb nepepgbayaTtu: 1) 34IACHEHHS aKTUBHOI
aemorpacdivyHol NONiTUKK, WO CTUMYMOBaTUME HapOOXKYBaHICTb i
3HWXKEHHSA CMEPTHOCTI, 30epexeHHs1 Ta 3MiLHEHHS PenpoayKTUBHOIO
300pOB’A HaCEeNieHHsl, a TaKOoX couianbHOI NOMITUKA NiaTPUMKM
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MOMoAI M 3axuUCTy iHBanigiB i niogen Noxunoro BiKy; 2) noeTanHe
30iNbLUEHHST AepXXaBHUX aCUrHyBaHb y cepy OXOPOHMU 300POB’d, X
edeKTUBHe BUKOPUCTaHHS, 3anpoBaaXXEeHHS cuctemmn
OaraTokaHanbHOro diHaHCyBaHHA cdepu OXOpPOHM 3O0pOoB’A Ta
BM3HAYeHHA KpuTepiiB woao audepeHuiadii po3mipy onnatu npaui
MeanYHMX npauiBHuKiB [8].

OCHOBHMM HanpsaMoM AepXaBHOl MOMiTUKM B pedopMyBaHHI
CyCninbHUX BIOHOCWMH B YKpaiHi € eBponencbka iHTerpauisi, To6TO
OOCSArHEHHS1 EBPONENCHKUX MibKHApOAHO-NPaBOBUX CTaHOAPTIB Y BCiX
chepax cycninbHOro XuTTS.

HouinbHO npoaHanidyBaTv rapaHTili peaniszauii npaBa Ha
OXOPOHY 3[0pOB’st B KpaiHax €Eponencbkoro Cow3sy. Ynepule
B akTax €sponencbkoro Colo3y npo MNpaBo Ha 300pOB’S NOeTbcs
B CT. 69 «[loroBopy npo 3acHyBaHHA €Bponencbkoro 06’eaHaHHSA
BYrinnsa ta crtani», yknageHoro 1951 poky HimeuunHoto, ®paHdieto,
Benvrieto, HigepnaHgamu, Itanieto i Jllokcembyprom. Y uii Hopmi
3a3HayveHo, Lo AepxaBu — YneHun €sponencbkoro Colo3y BXMBalOTb
3axofiB, WO CrnpsiMOBaHi Ha YCYHEeHHs Oyab-9KuMx oOMeXeHb 3a
HaLioHanbHOK O3HaKOoK nig Yac npunoMy Ha poboTy y BYrNbHIN
i cTanenMBapHin NPOMUCNOBOCTI NpauiBHUKIB, SIKi € rpomagsaHamu
Jep)xaB-4IeHiB, o MarTb BU3HAHY KBarnidikauito y
ByrnegobysHomy abo crtanenmBapHOMy BUPOOHMUTBI, 3 ornagy Ha
0OMeXeHHs1, NoB’A3aHi 3 OCHOBHMMM BMMOraMy OXOpPOHM 340POB’A Ta
ny6niyHOT NOMITUKN.

Y  MaacTpuxTtcbkOMy  [JOroBoOpi 1992 POKy  BnepLie
KOHCTATOBaHO, WO OAHUM 3 HanpsAMIB AiSNbHOCTI € CrpUSHHA B
[OCSArHEHHi BUCOKOrO PiBHS 3aXUCTY M OXOPOHW 3[0POB’s HAaCENEHHS.
Y 3a3HayeHOMY [OOKYMEHTI nepeabadeHo Taki HanpsiMyM 3axucTy
3[0POB’Sl, sIK OXOPOHa HaBKOJIMLLIHLOIO CEpefoBULLIA, 3axMCT MNpaB
cnoxusadiB Towo. Came uen OOrosip AONOBHMB PMMCBKUI OOroBsip
okpeMunm po3sginoMm «OxopoHa 340POB’A», SKMA MICTUTb BiAMOBIOHY
cT. 129. 3rigHo i3 Hew, €EBponencbke CRIBTOBApUCTBO CrpuUse
3abe3neyYeHHi0 BUCOKOrO PiBHSA 3axUCTy 340POB’A NOAEN LUMSIXOM
3a0X04YEHHSA CcniBpOobITHULTBA MK AepxaBamMu-yneHamn i, SKLLO
HeoOxigHo, nigTpumye ixHi AOii. 3rogom AmMcTepaamMCbKuin OOroBip
icTOoTHO 3MiHMB cT. 129 [dorosopy npo CniBToBapucTBO (3a HOBOIO
pepakuieto Ue c1. 152), BignoBigHO 00 SIKOI 3a YMOBM 3aCTOCYBaHHSA
BCiX noniTuk i ain CnistoBapuctea mae 6ytn 3abeaneyeHO BUCOKUN
piBeHb 3axuUCTy 300poB’'s noanHu. Y JlicaboHCbKkOMY [O0OroBopi
2007 poKy NOHATTIO «340pPOB’st NIOAMHUY NPUAINEHO YMMano ctaTemn.
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3a3Ha4yeHo Npo 3AIMCHEHHA OiANbHOCTI, CNPSAMOBAHOI Ha NiATPUMKY,
KoopavHauito abo nigTpuMaHHA Aid  kpaiH-yyacHuMub Yy cdepi
OXOPOHM Ta MNoninwWeHHs 300poB’a noanHn [9].

BopHouvac 3axogm €sponericbkoro Coto3y nuilie [OMNOBHKOKTb
HalioHanbHy MONITUKY AepxaB Yy cdepi OXOpPOHU 300pOB’A.
Y €BponencbkoMy Coto3i OXOpOHa 340pOB'SS € MpeporaTuBolo
HaLlioHanbHKX ypsaaiB, Ha 3aranbHOMY PiBHI BU3HAYeHO nuile 3acaaum
NigTPUMKKN NpaBa Ha OXOPOHY 340POB’S.

BapTo akueHTyBaTu yBary Ha €BpONEnchbKin couianbHin xapTii,
wo npuinHata 18 xoeTHA 1961 poky. beanocepegHbO MPUCBAYEHI
npaBy Ha OXOpoHYy 3aopoB’a cT. 11 Ta 13 uboro gokyMmeHTa. 3 MeTor
3abe3neveHHs eheKTMBHOI peanisalii npaBa Ha OXOPOHY 340POB’S
aepxaBn 3000B’si3aHi BXWUTWM 3axofiB, LIO CAPSMOBAaHi, 3rigHO 3i
ct. 11 XapTii, Ha:

1) YCYHEHHSI NPUYMH 3aXBOPIOBAHD;

2) CTBOPEHHS KOHCYNbTAaTMBHUX Ta OCBITHIX 3aknagis, L0 MalTb
Ha MeTi CnpusaTM 3MILUHEHHK 300POB’A HAacCemneHHsl, YTBepauTu
iHOMBIAyanbHY BiANOBIAANbHICTL MOAEN 3a BfacHe 300pPOB’s;

3) 3anobiraHHA  enigemism, iHWKMM  xBopoOaMm, a Takox
HellacHMM BUNagkam.

Cratta 13 €Bponencbkoi couianbHOi  XxapTii 3 MeTow
3abe3neyveHHa eeKTUBHOro 3A4iMCHEHHs MpaBa Ha couianbHy Ta
MeaMYHYy Jonomory 30060B’A3ye AepKaBu:

1) cTBOpPUTM yMmOBM, WOB KOXHa ocoba, ska onuHunacs 6e3s
aflekBaTHUX pecypciB i He 3gaTHa HabyTu Taki pecypcu LUSISIXOM
BNACHUX 3yCUINb YK 3 iHLWIMX JKepen, 30Kpema 3 hoHAIB coLianbHOro
3abe3neveHHs, Mana 3Mory ogepxatm HeobxigHy gonomory Ha
BMNagoK XBopoou;

2) rapaHTyBat, wWO6 Taka [gornomora He npu3Bena o
obMexeHHs NONITUYHKX i couianbHUX NpaB ocCid, Lo T 04epXyHoTb;

3) nepegbaunti, wWOO KOXEH Mir gictaTm 4depes3 BiAMOBIAHI
JepXaBHi Ta npuBaTHI cny6u nopagy 4vM ocobucTy Aonomory, siki
HeoOXigHi, Wob6 nogonatv abo nonerwnT OCOBUCTI YN CiMENHi
npobnemu 3i 3gopos’am [10].

MpaBo Ha OXOpPOHY 340pOB’'st He nepeabavyeHo B OEesKUX
KOHCTUTYLIAX KpaiH €sponencbkoro Coto3y, cepen skux: AHrniq,
Ipnangia, Jlateia, Manbta, Kinp, HimeuunHa, [aHia Ta LUBeuis.
BinbLWiCTb KOHCTUTYLIN MICTUTb NOMOXEHHS, O «KOXEH Mae npaso
Ha OXOpoHYy 3popoB’s» (cT. 68 KoHctuTyuii Pecnybniku lMNonblua,
cT. 64 KoHctutyuii MopTtyranii, ct. 33 KoHctutyuii PymyHii, cT. 40
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KoHctuTyuii CnoBavuuHu, cT1.58 KoHcTtutyuii Xopsartii, cT. 17
KoHcTtutyuii ®paHuii, cT. 31 KoHctuTtyuii Yecbkoi Pecnybnikn (XapTii
OCHOBHMX npaB Ta cBoboa), cr. 32 KoHctutyuii Itanii, ct. 43
KoHctutyuii Icnanii, cT. 23 KoHctutyuil benbrii, cT. 51 KoHcTutyuii
CnoseHii, cT. 28 KoHcTuTtyuii EcToHii) [11].

['PYHTOBHO NUTAHHSA FPOMafACHLKOTO 3[10POB’St BUSHAYEHO B CT. 43
KoHcTuTyuil IcnaHii. Lis Hopma He nuile 3akpinmoe Ha aepXaBHOMY
PiBHi MiKIyBaHHS MpPO 300POB’S HACENIeHHs 3aranioM, BOHA TaKOX
noknagae oboB’A30K Ha nybniyHy Bnagy opraHi3oByBaTuM 3axucCT
rpoOMagCbKoro 340pOB’sl, 34ilcHIOBaTM NpoddinakTUYHi - 3axoawn,
HagaBaTM  HeobxigHy pgonomory Ta nocnyrn.  [logatkoBo
KOHCTUTYLiNHA HOpMma 3000B’A3ye MPUIAHATA 3aKOH, L0 BU3HA4YaTuve
BiONOBIOHI NpaBa 11 00OB’A3KM BCiX, XTO MPUYETHUA OO0 34INCHEHHS
dyHKUIM 3 NiATPMMaHHA rpomaacbkoro 3gopos’s [11, ¢. 2].

OTxe, 3aBOaHHAM pedopM Y chepi NoNiTUKN OXOPOHU 340POB’A
B GinbLuocTi kpaiH €Bponencbkoro Cotody €: 36inblIeHHS KiNbKOCTI
3acTpaxoBaHuX; AeueHTpanisauis [gepXaBHOI CUCTEMM OXOPOHMU
3[0pOB’A; PO3LMPEHHSA cdepu NEepBMHHOI AOMOMOrM, aBTOHOMII
cTauioHapiB; MOCWUMEHHA MPUBATHOIO CEKTOPY; MOMIMWEHHSA SIKOCTI
MeANYHMX MOCAYr; MPIOPUTETHICTL MPOINakTUKM Ta MegUYHOT
OCBITU Nepen NpoLecoM JfiKyBaHHS.

Baranom cTpateria €ponencbkoro CoH3y LWOA0 OXOPOHU
340poB’a nependavae Taki HanpsAMu:

— yOOCKOHaneHHs cucteMn iHgdopmalil Wwoao 340poB’s Ha BCiX
couianbHKX PiBHSAX;

— po3pobneHHa MexaHiaMy LUBMAKOrO pearyBaHHa B pasi
BVHUWKHEHHS 3arpo3u Ans 340p0oB’s;

— 30CepeKeHHA Ha [fgeTepMiHaHTax 3[0poB’s, 30Kpema Ha
LUKIANMBUX YUHHMKAX, MOB’A3aHNX 3i COCOOOM XUTTS.

Peanisauis nporonoweHoro YKpaiHow Kypcy Ha AOMNYyYeHHs A0
CBITOBOrO CrMiBTOBapuUCTBa, iHTErpauis B €BPOMNENCbKi CTPYKTYypU
HeMOoXImBi 6e3 3abe3nevyeHHs edpekTUBHOrO nNpouecy iMnnemeHTawii
HOPM MiKHapOAHOro npaBa B HauioHanbHe 3aKOHO4ABCTBO, MOro
rapmoHisadii 3 BignoBigHMMK cTaHgapTamu Ta Bumoramu [12, c. 26].
Wnax po peanbHOi iHTerpauii YkpaiHu B €Bpornemncbke i CBiTOBE
cniBTOoBapuCTBO, Ha aymky C. [lpo3nosa, nexuTb Yepes emMoKkparito,
3axucT i peanisauito npae Ta ceoboa noanHu. [na peanisadii npas
noanHN HeobxigHo, nepeaycim, NPUAHATU HaLioHanbHe
3aKOHOOABCTBO, WO  3abe3neuntb  3aXMCT  BU3HAHUX  Ha
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MiKHapogHoMy piBHi npaB noguHn  [13, c. 11].  AHanisyoun
npobnemu rapMoHizauil  HauioHanbHOro  3akoHogaBcTBa 3
MDKHapO4HMM NpaBoOM, Crig 3BaxaTW Ha YMOBW €KOHOMIYHOro Ta
NONITUYHOIO XUTTH, WO CKnanuca B YKpaiHi, HauioHanbHi iHTepecu
Kol noTpebyloTb yTBEPAXEHHS 1i K BMMAMBOBOI €BPONENCHKOI
JepaBu, NOBHONPAaBHOro YneHa €sponencbkoro Cooay.

Ha xanb, 3akoHO4aB4ye perynoBaHHA rapaHTin peanisadii npasa
Ha OXOPOHY 340poB’st B YKpaiHi Ooci € nuwe aeknapaTUBHUM.
3akoHOOaBCTBO B ranysi  OXOpOHM  3[00pOB’s,,  3a3Ha4vae
B. MockaneHko, notpebye MOCTIMHOIO OHOBIIEHHS, HEOoBXiaHUM €
CTBOPEHHS HOBOI HOpPMAaTMBHO-NPaBOBOi 6a3n BignNoBigHO A0
CydacHUX CyCnifibHUX BiAHOCWH, EBPOMENCLKMX CTaHA4ApPTIB, OCKIiNbKK
YyuMano MeOuYHO-MPaBOBMX acnekTiB YkpaiHM He Bignosigae
MiXHapogHum Bumoram [14, c. 4].

KritouoBMM B 3abe3neyeHHi OXOpPOHM 340pOB’st rpoMagsH
YKpaiHu € Taki npobrnemu:

— Hel0CKOHaniCTb HOPMaTUBHO-MPaBOBUX akTiB, SKi € MPaBOBOIO
nigcTaBol e(PEKTUBHOrO BUKOPUCTAHHS B CUCTEMI OXOPOHU 300pPOB’A
NIOACBKNX, MaTepianbHO-TEXHIYHUX | iIHAHCOBUX PECypCiB;

— HeedPeKTMBHICTb  [epXXaBHOi  MNOMITUKW  LWOAO  PO3BUTKY
CUCTEMU OXOPOHU FPOMaCbKOro 340pOB’s;

— obmexeHe  diHaHCyBaHHA  ranysi, 3acTtapini mMeToau
aaMiHICTpaTUBHO-KOMaHAHOO ynpasIiHHS;

— HepaujioHanbHa opraHisaudis CcucTeMW HagaHHsa MeLUYHOIl
Oomnomory;

— HegocTaTHE  MeguKaMeHTO3He W MaTepianbHO-TEXHIYHe
3abe3neveHHs 3aknagiB 0XOPOHM 3[0POB’s;

— Bpak cydacHUX MeANYHUX TEXHOMOriN, HeHanexHe BONOAIHHS
HUMM, HEMOIHAOPMOBAHICTb LWOA0 MEONYHUX HOBAUIN;

— HU3bKWI piBEHb PO3BUTKY Meau4HOI Hayku [15, c. 2].

KoHLenuis po3BuTKY OXOPOHW 300pOoB’A B YKpaiHi, 3aTBepaxeHa
Ykazom [MpesugeHTta Ykpainun Big 7 rpygHa 2000 poky Ne 1313,
crnpsiMoBaHa Ha peanisadito nonoxeHb KOHCTMTYUIT Ta 3aKoHIB
YKpaiHu wopo 3abesneveHHs LOCTYMHOI kBanigikoBaHOI MeauyvHol
JOMNOMOIM KOXXHOMY FPOMaAsHMHOBI KpaiHW, 3anpoBaKeHHS HOBUX
e(eKTUBHUX MexaHi3MiB (iHaHCyBaHHA W ynpasfiHHA Yy cdepi
OXOPOHW 340POB’A, CTBOPEHHS YMOB AN (hopmMyBaHHS 300pOBOrO
crnocoOy xutTts [16].
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KiHueBolo MeTOl  peanisauii  3a3HadeHoi KoHuenuii €
JOCArHEHHS TaKNX Linemn:

— 30epexeHHs1 Ta 3MILHEHHS] 300POB’A HaceneHHs!, NPOAOBXKEHHS
nepiogy akTMBHOIO JOBrofiTTA, TPUBANOCTI XXUTTS Nloaen;

— CTBOPEHHSA  MpaBOBMX, EKOHOMIYHMX 1N  ynpaBmiHCbKUX
MeXxaHi3MiB peanisauii KOHCTUTYLiHMX NpaB rpomagsaH YKpaiHu Ha
OXOPOHY 310POB’sl, MEAMYHY JONOMOry Ta MeInYHe CTpaxyBaHHS;

— 3abe3neyeHHs rapaHToOBaHOro piBHA HagaHHa 6esonnaTHol
kBanicpikoBaHOT Me4M4HOI JOMOMOrM y BU3HAYEHOMY 3aKOHOOABCTBOM
o6csasi;

— (bOpMYBaHHSA KEPOBAHOIO PUHKY MMAATHUX MeAWNYHUX MOCHyT,
CMPUSIHHS  OiSNbHOCTI  3aKnafiB OXOPOHW 340POB’st BCiX dopm
BMaCHOCTIi, CTBOPEHHS YMOB AMsi 3a0BOMEHHS NoTpeb HaceneHHs B
MeanYHUX Nocnyrax;

— e(peKkTBHE BUKOPUCTAHHSA HasiBHMX KagpoBuX, dPiHAHCOBUX i
MatepianbHUX pecypcis,;

— conigapHa y4acTb gepxasu, poboTtoaaBLiB, TepuUTOpianbHUX
rpomMag Ta OKpeMuX KPUAUYHUX | di3MYHUX OCiD y piHaHCyBaHHI
nocnyr 3 HagaHH4a rpoMagsHaM MeguyHoOI ONOMOrHK.

Po3pobrneHy KoHuenuito € nigctaBu BBaxaTu BaroMum
nigrpyHTsIM rapaHTyBaHHsS peanisalii npaBa Ha OXOPOHY 3[0POB’s 3a
MeauudHoto pedopmoro 2017 poky. NepenbayveHo 3anpoBagkKeHHS
HOBOro AiEBOro MexaHi3amy peanisauii nauieHTamm KOHCTUTYLIMHOMO
npaBa Ha OXOPOHY 340POB’'S Ta Ha OE3KOLITOBHY MEeAMYHY OOMOMOry,
OTPUMaHHS SIKICHUX MeOUYHUX MOCnyr i nikapcbkux 3acobiB. Kpim
uboro, 6yno po3pobrieHo npoekT 3akoHy YkpaiHun «[1po OepkaBHi
biHaHCOBI rapaHTil HagaHHA MeguyHWX Mocnyr Ta MiKapCbKux
3acobiBy, L0 Mae BNPOBaAWUTU AepXXaBHi rapaHTii onnatm HagaHux
nauieHTam Meau4HuMX MNocnyr i nikapCbkuMx 3acobiB 3a MNPUHLMNIOM
«rpoWi Xo4ATb 3a NauieHTOM», a TakoX MOHATTS «AepXaBHOro
rapaHToOBaHOro MakeTy» — BU3HAYEeHOro obCAry MeaunyHWUX MNOCnyr i
nikapcbkmMx 3acobiB, ski OepxaBa 3000B’A3aHa onnadvysatu 3a
BCTaHOBMEHUM €AnHUM Tapudom, wo 3ateepoxkye KabiHeT MiHicTpis
YKkpaiHn Wwopoky. Hapewrti 0Oyge BWM3HaAHO MiKHaApOAOHi  KMiHiYHI
HaCTaHOBM, WO HaganyTb MOXMMBICTb 3aCTOCYBaTW HaMKpaLLi CBIiTOBI
NPaKTUKN, AOCATHEHHS [OKa30BOI MeanunHu ToLwo [17].

Pedopma pgacte 3mory:

1) peanbHO goTpyMmyBaTUCA B YKpaiHi npaBa NOOUMHU Ha
OXOpPOHY 3710pOB’S;
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2) 3abesnevyBatu Le NpaBo;

3) cTBOpUTU YMOBM Ans OOCTYMHOrO MeandHOro obcnyroByBaHHS
Ta peanisayii rapaHTiin npaBa Ha OXOPOHY 3/10POB’SA.

3akpinneHHa npaBa Ha OXOPOHY 340POB’Sl HA PIiBHI EBPONENCHKUX
OOKYMEHTIB 3 MpaB JOAUHW € CBiOYEHHAM BW3HAHHS CBITOBUM
CNiBTOBapMCTBOM LIbOro Nnpaea, Lo NoKrajae Ha Aepxasu, 30kpema 1
Ha YkpaiHy, 060oB’s3kM LWoAo 1oro 3abesnedeHHs. JlokanbHi aktn Ta
MDKHapOOHI akTu 3 MpaB NMioauHUM € BaxknuBow 6as3ol0 Ans 3axucty
O[HOrO 3 OCHOBHWX MpaB NMOAVHU — MPaBa Ha OXOPOHY 300POB'S.

Omxe, HUHI B YKpaiHi TpuBae poboTa 3 yOOCKOHaNeHHS1 NpPaBoBOro
peryrnioBaHHs cdepu OXOpPOHWM 340poB’A. BogHouac, monpu 3axoaw,
peani3oBaHi 4na MiABULLEHHSA rapaHTii peanisauil npaBa Ha OXOPOHY
300pOB’A, aKTyanbHOK FMLIAETLCA HU3Ka npobrem, $ki BuMararTb
NoAarnbLUIOro NPaBoOBOro PO3B’si3aHHA Ta PerynoBaHHS.
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Nazarko Yu. - Postgraduate Student of the Department of
Constitutional Law and Human Rights of the National Academy
of Internal Affairs, Kyiv, Ukraine

Guarantees of the Realization of the Right to Health in Ukraine
and the Countries of the European Union

The article examines the issues of guarantees of realization of the
right to health protection in Ukraine and the countries of the European
Union, discloses the normative provision of the right to health
protection in accordance with international and local acts, and told
about legal concepts of realization of the right to health protection.

The right to health is realized through a multitude of other,
constitutionally enshrined human rights. This is due to the fact that
health care is a system of measures aimed at ensuring the
preservation and development of physiological and psychological
functions, optimal capacity for work and social activity of man at the
maximum biologically possible individual life expectancy.

First of all, the effectiveness of any right is determined by the
real results achieved in the application of the rules. To achieve
the desired results, the state adopts various measures of a legal and
organizational nature. Arguing that the provision and protection of
human rights are no longer within the exclusive competence of the
state, we must take into account the role of its internal competence,
as it is in the state that creates conditions that do not allow a gap
between the two systems of law (state and international).
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The consolidation of the right to health at the level of European
human rights instruments is a very important guarantee of the world
community’s recognition of this right and places the responsibility on
the state, including on Ukraine, on it. Local acts and international
human rights instruments are a very important basis for the
protection of one of the fundamental human and citizens’ rights to
health. The goal of healthcare reform in most countries and in
Ukraine is to: increase the number of insured persons;
decentralization of the state health system; increase in primary care;
expansion of autonomy of hospitals; strengthening the private sector;
improving the quality of medical services; the priority of prevention
and medical education before the process of treatment as such.

Keywords: right to health care; guaranties; the right of the
European Union; realization; Constitution; the right to medical care.
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PELJEH3IT

Y[IK 343.98(477)(049.32)

Koroegasnioea B. O. — OOKTOp tOpUANYHUX
Hayk, npocpecop, akagemik HAIlpH
YkpaiHu, rofloBHUMI HAyKoBWUIA CMiBPOBITHUK
HaykoBo-gocnigHOro iHCTUTYTY BWBYEHHS
npobnem 3MOYMHHOCTI iIMEHi akagemika
B. B. Ctawwnca HAlNpH Ykpainu, m. Kuis

KoHuenTyanbHi 3acagn cTaHOBIEHHA
Ta PO3BUTKY KPUMiHanicTMKm B YKpaiHi

Peu. Ha kH.: Ocyrnoe B. B. KpumiHanicmuka e YkpaiHi
y XX=XXI cmonimmsix : MoHoepadpisi / B. B. KOcyros. —
Kuie : @Ol Macnakos, 2018. — 556 c.

HuHi B YkpaiHi BigbyBaeTbcs pedopmMyBaHHA HU3KM BUAIB
npaBoBMX BIiOHOCUH. Buao3miHM 3ymoBMNM (pOpMyBaHHS HOBMX
NpUvHUMNIB, MOMNOXEHb | npouenyp PO3KPUTTS, pO3ChigyBaHHA W
3anobiraHHA 3nodMHaMm, iX CyAoBOro po3rnsagy. 3 ornsgy Ha
LUMKNIYHICTb iCTOPMYHNX NPOLECiB, AeAani akTyanbHIlMM € BUBYEHHS
nonepegHbLOro OOCBIQY 34IMCHEHHA UuX MpoueciB sK y Hawin
JepxaBi, Tak 1 B iHWNX, HOPMU PErYNIOBAHHS CYCMINBHOMO XUTTS
B AKMX MOXHa BBaXaTW OpPIEHTUPOM OYiKyBaHUX pe3ynbTaTiB
yKpalHCbkux pedopMm. bBe3ymMOBHO, Ui npouecn no3Haynnucs
Ha KpUMiHaniCTULi K NPakTUYHIA OiSnNbHOCTI 3 NPOTUAIT 3NOYNHHOCTI
Ta ranysi HaykOBOro 3HaHHs.

Y cyyacHux ymMoOBax 3HaudylMMW CTalTb AOCHIMKEHHS CTaHy
KPMMIHaNICTUKM 9K NPaKTUYHOI AiSNbHOCTI W Hayku, NPOrHO3yBaHHA
Wwnaxie ii noganbloro po3BuTKy. 3as3HadeHe akTyarnidye BUBYEHHS
icTopil it BUHUKHEHHSA Ta reHesu.

HaykoBa nitepatypa noctynoBO 36aradyeTbCsi BUAAHHAMU, LLO
BMCBITMIOIOTE 3acaam AianbHOCTI OpraHiB, ski NpoTUAISANU 3N04YMHHOCTI
B Pi3Hi iCTOpuuHi nepiogn, y SKMX [OCHiMKEHO nocTaTi BigoOMMX
KpuMmiHanicTis, onybnikoBaHO BiQOMOCTI MpO ManosigoMux Aisdis-
NpPaBOOXOPOHLiB, MpoaHasnisoBaHO eTann (OPMYBaHHS OKpeMUX
HayK KpUMiHanbHO-NpaBoBOro uwukny. o Takux HaykoBux mMpaub
HanexuTb i MoHorpaciss B. B. KOcynoa «KpumiHanictvka B YkpaiHi

© Konoearnosa B. O., 2018
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y XX=XXI cTonittax». ¥ Hin nornnbéneHo n ycebiyHo npoaHanizoBaHO
npouecn BUHUKHEHHSI | CTaAHOBMEHHS KPUMIHAMICTUKM B YKpaiHi,
3aMponoHOBAHO LUMAAXU BUPILLEHHS HU3KM NPOBNEMHMX NUTaHb, LWO
MalTb HAykoBe Ta MPaKTUYHE 3HAYEHHS, 3-MOMDK SKMX HanpsiMu
NoAanbLLIOro PO3BUTKY KPUMIHANICTUYHOT HaYKK.

PeueH3oBaHa npausa €  dyHOAaAMeHTanbHUM  HayKoBUM
OOCNIMKEHHSIM, pe3ynbTaToM MMigHOro TBOPYOro MOLUYKY aBTopa.
Po3pobneHi HaykoBi MNONOXEHHS MOXHA BMKOPUCTOBYBaTW Anis
30INCHEHHS rany3eBux [ocnigkeHb, (OPMYBaHHS METOLOMOMYHMX
3acaf 3aranbHoi Teopil KpuMmiHanicTvku. B ocCBiTHBOMY npoueci ix
MOXYTb 3aCTOCOBYBATMK BMKIadadi, 3400yBayi CTyneHiB BULLOI OCBITH,
a TaKkoX MpauiBHUKM CyOoOBMX i MPaBOOXOPOHHUX OpraHiB nig 4ac
pO3CrigyBaHHS Ta CydOBOro po3rnsgy KpUMiHanbHUX NPOBaaXEHb.

3 HayKoBOI Mo3uuii npauss 3MmicToBHa W 0OOrpyHTOBaHa,
MaTepianM BUKNageHO MOCNigOBHO, [OCTynHo. PobGoTta noriyHo
CTPYKTYpPOBaHa, L0 CNPUSNO JOCATHEHHIO NOCTaBIEHOI METHU.

ABTOp MoOHorpadii onpautoBaB 3Ha4yHUMA 0BCAr HaykoBUX
npaub, apxiBHUX [Xepen i HOPMaTMBHO-MPaBOBUX akTiB, aHanis
SKUX HagaB MOXMUBICTb chopmMynoBaTh BiAMOBIOHI BUCHOBKY, LLO
3abe3neunno ix AOCTaTHIO aprymMeHTOBaHICTb Ta [JOCTOBIPHICTb.
3a3HadyeHe € CBigYEHHSAM [JOCKOHAmNoro BUMBYEHHSI Ta PO3YMiHHS
aBTOpOM  AOcCnigXyBaHOi  npobnemaTukn,  yCBIOOMMEHHA 1T
Ba)XXNMMBOCTi, HEOOXiOHOCTI ONTMMAanbHOrO BUPILLEHHS B HAYKOBIW
i NPaKTUYHIN NAOLWMHAX.

OcobnuBicTb poboTn nonsirae B ycebiyHOMY MiAxoAi aBTopa, Lo
OXONJIHOE I'PYHTOBHUI aHani3 NpoLeciB CTAHOBIEHHS KPUMIHAMICTUYHMX
3HaHb, 3HAYHOI KifIbKOCTiI HAYKOBUX MKeperi, 30kpema ictopiorpadoiyHumx,
CTaHy nNpaBO3aCTOCOBHOI MpaKTWKW B pi3Hi nepiogn, opmMyBaHHS
TEOPETUYHMX | NPAKTUYHUX BUCHOBKIB.

KomnnekcHo AocnifkeHOo YHKLIOHYBAHHA KPUMIHANICTUYHUX
yCTaHOB cucTteMu tocTuuil Ykpainm HanpukiHui XIX — npoTtsarom
XX cTonitTa. YBary akueHToBaHO Ha 3acHyBaHHi 1913 poky
Kuiscbkoro ta Opecbkoro kabiHeTiB HaykOBO-Cy[OBOI eKcrnepTusm,
WO cnig BBaxaTM MNOYaTKOM OiSfIbHOCTI  Aep)KaBHMX CyLoBO-
eKCnepTHUX 3akrnagiB Ha TepeHax Hallol AepXKaBu.

Mig 4ac BMCBITNEHHS iCTOpPIT eKCnepTHO-KPUMIHANICTUYHNX
nigpo3ginie  MBC  YkpainM gocnigkeHo poboTy  [O0BigKOBO-
peecTpauiiHix 6lopo opraHiB noniuii PociicbKoi iMnepii, CUCKHMX
Big4iNEeHb 3 aHTPOMOMETPUYHMMW Ta AaKTUITOCKoNiYHMMK 6opo,
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KabiHeTiB CyQoBOI ekcrnepTu3an Migpo3giniB  KapHOro po3LUyKY,
HayKOBO-TEXHIYHOI cnyxbu B CTpykTypi HapogHoro komicapiaty
BHYTpPiWHiX cnpae, MBC, MiHicTepcTBa OXOpPOHM TPOMALCHKOro
nopsgky Towo. Po3rngHyTO cyyacHy CTPYKTYpy W Hanpsmu
aisnbHocTi EkcnepTtHoi cnyx6u MBC YkpaiHu.

BukopuctaHHs CUCTEMHOro nigxoay B DOCHioKEeHHI
CT@HOBMNEHHSI KPUMIHANICTUKU Hagano MOXNMBICTb MpoaHanisyBaTu
PO3BUTOK EKCMEePTHUX 3aknaiB CUCTEMU OXOPOHU 340POB’s, iCTOPItO
OiSANbHOCTI  yKpaiHCbknx  6I0pO  CyaOBO-MEAMYHOT  eKCnepTusu.
BucsiTneHo eTanu CTaHOBMEHHS KPUMIHANICTUKM B HaBYanbHMX
3aknagax i HayKoBO-AOCHIOHUX YCTAHOBAX, a TaKoX OCOOIMBOCTI
NOLUMPEHHS KPUMIHANICTUYHUX 3HaHb Y KPUMIHANICTUYHNX BUOAHHSAX
i Nig Yac HayKoBMX 3axoAiB.

KomnnekcHe BUMKOPUCTaHHSA HaykoBOI MeTOAororii 3abe3neyunsno
3[INCHEHHs1 OBI'PyHTOBaHOI Mepioam3aii PO3BUTKY KPUMIHAMICTUYHUX
3HaHb B YKpaiHi, SiKy 3anponoHoBaHO B MoHorpadii. Kputepiamu noginy
00paHO HamBaxnuBili HanpsMW, Tedil W TeHOEeHUil CTaHOBEHHSA
KPUMIHANICTUKN, BUSABIMEHHS 3aKOHOMIPHUX KPUMIHAMICTUYHUX MOAIN i
NPOLIECIB, LLIO O3HAMEHYBAaNU sIKICHO HOBE HANOBHEHHS HayKU.

Y peLeH30BaHin pobOTi BigobpaxeHO TaKkoX reHesy roroBHUX
Kateropin KpumiHanictukm — o0’ekta, npegmeTta, CUCTEMWU.
Y pocnigkeHHi npoaHanizoBaHo TpaHcdopMaLito NornagiB y4eHux
Ha npegMeT KPUMIHamMICTUKWM, MOro micue B OO’eKTi BMBYEHHS L€l
HayKu, cy4acHi nigxoau 4o BM3HAYEeHHS BigMOBIQHOI KaTeropil; etanu
CTaHOBIIEHHS CUCTEMU KPUMIHaMICTUKLN; CXapaKTepmn3oBaHO MOHATTS
KKPUMIHaNICTUYHI 3HaHHSA», 3anNPONOHOBAHO aBTOPCLKY AediHiLito.

OkpecrnieHi B MoHorpacii MepcrnekTMBHI  Hanpsamu pPo3BUTKY
KpMMiHanictukn B YKpaiHi CTaHOBNATb MpPakTUYHUMW iHTepec And
JisANbHOCTI NPaBO3acTOCOBHMX opraHiB aepxasu. CopmynboBaHi
BMCHOBKM Ta MNpono3uuii MoXHa BWKOPUCTOBYBATM B OCBITHbOMY
npoLeci, 3aKOHOTBOPYINA AiANbHOCTI, 30Kpema Ans BAOCKOHAarNeHHS
IHCTUTYTY cneuianbHUX 3HaHb Y KPUMIHANbHOMY MPOBaXEHHI 1
IHLUMX KPUMIHaNICTUYHUX KaTeropiw.

PeueHsis Haditiwna 0o pedkoneeaii 25.04.2018
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YK 343.222:343.341(049.32)

@pic 1. J]1. — [OOKTOP OPUOUMYHUX  HayK,
npodecop, 3asigyBay kadeapu KpumiHanbHOro
npaea KOpuanyHoro iHCTUTYTY [MNprkapnaTcbKoro
HauioHanbHOro yHiBepcuteTy imeHi Bacuns
CredraHuka, M. IBaHO-PpaHKIBCbK

AKTyanbHe pocnigeHHs npobnem KpuMiHanbHOI
BiANoBiAaNbHOCTI 3a CTBOPEHHS 3JTOYMMHHUX
06’eAHaHb Ta Yy4acTb Yy HUX

Peu. Ha KH.: BosHiok A. A. KpumiHanbHa eidnoegidasnbHicmb
38 CMBOPEHHS 3/104UHHUX 06°€dHaHb ma yyacms y HUX :
moHozpadgpisi / A. A. BosHrok. — Kuis :

@Ol Macnakos, 2018. — 928 c.

Monpu akTnBHe OOGrOBOPEHHA B HAayKOBMX KOJlax OKPEeMMX
acnekTiB KpMMiHanbHOI BignoBiAanbHOCTI 3@ CTBOPEHHS 3MOYUHHUX
o6’eQHaHb Ta y4acTb Y HUX, Cy4HacCHi BITYM3HSAHIN OOKTPUHI Bpakye
uinicHoro nigxody A0 3asHadeHoi npobnemaTtukn. PeueH3oBaHa
npaus A. A. BosHioka, ycyHyBlIM BIiOMOBIAHY nporanuHy, crana
nepwum Yy KpUMiHanNbHO-NpaBoBi Hayui YKpaiHW [PYHTOBHUM
MOHOrpadiYHUM AOCNIAXKEHHAM akTyanbHUX Npobnem KpumiHanbHOi
BiONOBIOANbHOCTI 3a CTBOPEHHS 3IOYMHHMX OpraHisauin, 6aHg,
TEPOPUCTUYHUX o6’egHaHb, He nepeadaveHmnx 3aKOHOM
BOEHI30BaHMX abo 30ponHux ¢OopMyBaHb Ta Yy4yacTb Y HUX.
KomnnekcHui nigxig Hagas 3mory aBTopy C(OPMYMOBaTU HU3KY
MosfoXeHb, CNPSIMOBAHUX Ha PO3B’A3aHHSA TaKoi BaXXITMBOI HayKOBO-
npuknagHoi  npobnemu, €K onNTUMI3auid Ta  NigBULLIEHHS
e(eKTMBHOCTI KpMMiHaNbHO-NPaBOBOrO BMJIMBY Ha OCI0, AKi BYUMHUIU
3n04nHK, nependayeHi cT. 255, 257, 258°, 260 KK YkpaiHu.

Po3pobka A. A. Bo3Hioka MOMNOBHIOE 3000YTKM  BiTYM3HSAHOT
KpMMiHanNbLHO-NPaBoBOl AOKTPMHU HOBMMW 3HaHHAMMK, nepeayciMm 3
NUTaHb KpMMiHaNbHOI BiAMNOBIgANBHOCTI, CriBy4acTi B 3M04YMHI Ta
3M0YUHIB NpOTU rpomanckbkol 6esnekn. MoHorpadis MiCTUTb HU3KY
HOBUX HAyKOBO OOI'PYHTOBaHWX i KOHLUENTyarlbHO BaXIUBUX ANIS
kBanicpikauii  3MOYMHIB, YYMHEHUX 3MOYUHHUMKU  OB’egHaHHSAMU,
nonoxeHb. Cepepn HUX BapTO BMOKPEMWUTU BUCHOBKM Ta MPOMO3uLii
wopao: 1) yTOYHEHHS OPUANYHOIO 3MICTY OKpEMUX BUAIB 3MOYUHHUX

© dpic M. 1., 2018
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ob’egHaHb | BOOCKOHANEHHs BIANOBIOHUX KpPUMiHANbHO-NPaBOBUX
3a00poH; 2) KpMMiHaNbHO-NPABOBUX O3HAaK OpPraHi3oBaHMX rpym,
3MOYMHHUX OpraHisauin, 6aHg, TepopuctudHMx o6’edHaHb, He
nepeabayeHnx 3akOHOM BOEHI30BaHMX abo 36p017|me cpopmyBaHb'
3) ob’ektmBHMX Ta  cy®’ EKTUBHUX  O3HaK CcKknagiBs  3MOYMHIB,
nepe,u,6aquV|x cT. 255, 257, 258° 260 KK praIHVI CbOpMyBaHHF!
BAaAnoi Moeni 1X 3akpinneHHss B 3aKOHi MNpO  KpuUMiHamnbHy
BignoBiganbHICTb; 4) ygocKOHarneHHs KpUMiHanbHO-NPaBOBMX
NonoXeHb, NOB’A3aHKX i3 peanisauieto KpMiHanbHoOI BignoBiganbHOCTI
3a CTBOPEHHSI 3MOYMHHUX O6’egHaHb Ta y4acTb y HUX, 30Kpema
KapanbHUX i 3a0xo4yBanbHUX CaHKLiK, 3aranbHMX Ta chneuianbHuX
3acag Mpu3HadeHHs MokapaHHs, a TakoX 3arafbHuX i crneujianbHuX
BMAIB 3BINIbHEHHS Bif MOKapaHHs Ta NOro BiaOyBaHHS.

ABTOp XOM i KOHUEHTpYE BCi 3yCMNMsi HaykOBOro MOLUYKY Ha
cT. 28, 255, 257, 258°, 260 KK YKpaiHu, BoAHOYAC aprymeHTye
OoKpeMi npono3uuii LLI,O,EI,O BOOCKOHArNeHHsa nonoxeHb CcT. 18, 22, 27,
65, 66, 67, 81, 96°, 143, 258, 364, 365 KK Ykpainu. MNprnyomy npo
OKpEeMi CTaTTi (CT. 22, 65, 364, 365 KK YkpaiHu) gocnigHuk mamxe He
3ragye B 3aranbHUX BUCHOBKaxX. Xo4a, 3 orngay Ha Noro MipkyBaHHs,
y MoHorpadpii € KOHCTPYKTMBHI igel Lo[o  3akoHO4aB4Oro
pO3B’'si3aHHSA BiAMNOBIAHNX Npobnem.

MMoTyXHUM € emnipyyHe NIArpYHTA AOCNIMKEHHS — Lie MaTepianu
CYOOBOI MpaKTUKU (30KpeMa, y MOCUMAaHHSX BWKOPUCTaHO MOHag
90 BMPOKIB; KpiM LbOro, HasiBHi pesynbTaTé BMBYEHHA 429 BUPOKIB
CyhiB, yxBaneHux MpPOTArom 2006—2016 POKIB LLUOAO 3M0YUHIB,
nepegbaveHmnx cT. 255, 257, 258 260 KK YkpaiHu), cTaTUCTUYHI OaHi
"eHepanbHOI NpoKypaTypu YKpa|Hm, [epxxaBHoi cygoBol agmiHicTpauii
YkpaiHn 3a 2004—2017 poku, pesynbTaTt iHTEpB’loBaHHSA 56-Tv 1
aHkeTyBaHHS 426 npaBooxopoHuis  y 2017-2018 pokax. Akwo
BMBYEHHSI CYOOBOI MPaKTUKW, CTATUCTUYHUX OaHWUX | MNpOBEdEHHS
aHKeTyBaHHS  4acTO  34iUCHIOTb Y  KpUMMiHaNbHO-NpaBOBUX
OOCHIMKEHHSIX, TO METOZ iHTEPB’IOBaHHS 3aCTOCOBYIOThL 3piaKa.

PeueH3oBaHe [OCRIMKEHHS Mae KoMnapaTMBHUIA  XapakTep.
ABTOp npoaHanisyBaB HOPMAaTMBHI MOMOXEHHs1 3aKoOHO4AaBCTBA
70-Tn 3apybiKHMX KpaiH, WO HanexaTb A0 Pi3HUX TUMIB MpPaBOBUX
cuctem. Cnig koHctatyBaTu, wo A. A. Bo3HIOK HamaraBcsi BMB4YaTU
HOBI NMOMNOXEHHS KPUMIHaNbHOro 3aKOHOAABCTBA LMX KpaiH. [locnigaHuk
BuKopucTas noHapg 200 3apybikHUX mxepen (KpiM poCiNCbKOMOBHMX),
LLIO Aa€ niacTaBu AN BUCHOBKY MPO 3HAYHWUIA OOCAr BUKOHAHOI poboTu
nig 4ac HanucaHHa MoHorpadii. ABTOpP akueHTyBaB YyBary Ha
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OOKTPUHAMNBHUX  KPUMIHANBHO-NPaBOBUX 3400yTKax iHWKX KpaiH,
WO CNpUATUMYTb TpaHCMNO3uMUil BIANOBIOHUX MONOXEHb YKPalHCLKOro
KpUMiHaNbLHOro 3akoHO4aBCTBA 3 METOK iX aganTauii, rapMoHi3auil,
YHichikauii 3 KpUMiHaNbHMM 3aKOHO4ABCTBOM iHLLMX 3apyDiKHUX KpaiH,
3okpema €C.

Baromum [OCArHeHHSIM peueH30BaHoOi npaui € 1i 3B'A30K
3 aKTyanbHUMMK TeopeTU4HMMU Npobrnemamu KpumiHanbHOro npasa.
Tak, aBTOp pPOoOUTL OOCUMTL BAany crnpoby: 36araTuTy BYEHHS MO
cTagil KpuMiHanbHOI BignoBigansHOCTI (nigpo3gin 1.2); BupiwnTK
MWTaHHA MPO CMIiBBIOHOLWEHHS O3HAK 3MOYMHY Ta CKragy 3MOYUHY
(nigposgin 3.1); knacudikyBatn BMAOBMN OG’€KT Ha NigpPOaOBUN i
MikpogoBui (migpo3gin  3.2); 3anponoHyBaTW HanonTUMarnbHiWy
KOHLIeNUio noTepninoro Big 3nouunHy (migpos3gin 3.5). Baxnveum €
po3rnsa MUTaHHA nNpo  CcKnageHwn 3noymH  (migposgin 4.1),
BiONOBIQANbHICTL  IOPUOANYHMX OCIO 33 CTBOPEHHSI  3ITOYUMHHMX
06’egHaHb Ta yyacTb Y HuX (nigpo3ain 5.1), yqacTe cnyxb6oBoi ocobu
B YYMHEHHI 3M04uHy (nigpo3gin 5.2). CnywHMMn € aymku aBTopa
woao o3Hak cyb’ekta 3nouunHy (nigposginn 5.1, 5.2). Y4yeHun
MPOMOHYE HOBMW MOMMSA4 Ha ycTaneHy yHaameHTanbHy npobnemy
KpMMiHanbLHO-NpaBoBOI XapakTepucTukn (nigposain 2.1).

BogHoyac cnig 3ayBaxuTu, WO HasBa MOHorpacdii cTBOptoe
Jewo xubHe ysBNEHHs Mpo Te, WO aBTOP KOMMMEKCHO AOCHIAXye
KpMMiHanNbHy BIigMNoOBiganbHICTL 3a CTBOPEHHSI BCiX 6e3 BUHATKY
3M0YNHHNX oB’€edHaHb, Npo sKi NOeTbCA B 3aKkoHi YKpaiHu npo
KpUMiHanbHy BignosiganbHiCTb, Ta ydacTb Yy Hux. Hacnpasgi
A. A. Bo3HIOK KOHUEHTpYe yBary Ha [OChifKeHHi Hacamnepes
3M0YMHHUX OpraHisauin, 6aHg, TepopucTUYHUX o6’edHaHb, He
nepenbayveHnx 3akOHOM BOEHI30BaHMX abo 30poiHUX hopMyBaHb. IHLL
(K 3aranbHi, Tak i creujanbHi) 3MoYMHHI 00’eQHaHHS BMBYaE He Tak
JeTanbHO, Xxo4a B MoHorpadiii BUCNOBMEHO nNpono3uuii  LWoao
BOOCKOHAIEHHST KpUMIHANbHO-NPaBoBUX 3abOPOH, MPUCBAYEHUX LIMM
o6’egHaHHAM. [1eBHOIO MipO0 aBTOp Mae€ paLito, OCKINbKU 3MOYMHY,
nepenbadeHi cr. 255, 257, 258°%, 260 KK YkpaiH1, HWHI CTaHOBNSATb
Cepvo3Hy 3arposy ans 6esneku rpomagsH xoda 6 3 ormagy Ha ix
avHamiky. Kpim  Toro, 3mouuHu, nepegbaveHi uuMmM  cTaTTAMMK
KK YkpaiHu, npo Lo CAyLIHO 3ayBaXye aBToOp, MalOTb HU3KY TOTOXHUX 1
OAHOPIOHUX eNEeMEHTIB IXHbOI KPUMIHANBHO-NPABOBOI XapaKTePUCTUKU.

Takok aBTOp He LUINKOM  BUCBITNIMB  BaraTorpaHHiCTb
KPpUMiHanNbLHO-NPaBoOBUX  acnekTiB  MNPUYEeTHOCTI A0 yyacTi B
3M0YNHHNX  oB’eaHaHHAX. 3as3HayeHe 3yMOBMNEHO TuUM, LWO
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npobnematrka NPUYETHOCTI OO 3MOYMHY LiNKOM MOXe ByTu Temotro
OKPEMOro MoHorpadi4YHOro AocnigKeHHS.

BogHovyac 6yno 6 pouinbHO npoaHanidyBatu npobnemy
KpMMiHanNbHOI BigNOBiAaNbHOCTI 3@ CTBOPEHHS 3MTOYMHHUX 00’€AHaHb
Ta y4acTb Y HUX Y KOHTEKCTi NOMITUKN Yy cadhepi NPOTUAIT 3NOYUHHOCTI
3aranom i KpMiHanbHO-NPaBoOBOI NOSIITUKM 30KpeMa.

Takum 4umHOM, npausa A. A. BosHioka € Baganok po3pobkotro
npobnem KpuMMiHanbHOI BiAMOBIAANBHOCTI 3@ CTBOPEHHS 3MTOYMHHMUX
ob'egHaHb Ta yyacTb Yy Hux. MoHorpacdpis CTaHOBUTb 3HAYHUN
HaYKOBUIN [HTEpeC AN BYEHUX | HOPUCTIB-NPaKTUKIB, BUKMagadis
3aknagis BMLIOI OCBITW, a TakoX 3400yBadviB BULLOI HOPUONYHOT
ocsiT.  [lpono3uuii  WOAO0  BAOCKOHANEHHS  KPUMiHanbHOro
3aKOHOJABCTBA € BMBAaXEHUMW, @ TOMY MaloTb MNEPCNEKTMBY Ha
peanisauito B ManbyTHIX 3akoHOAaBUMX HOBenax. TOX Xo4veTbcs
nobaxkatv aBTOpY NoAanbLUMX HAyKOBUX 3BEPLUEHb.

Peuensia Haditiwna 0o pedkoneaii 20.04.2018

Fris P. — Doctor of Law, Professor, Head of the Department
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