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Abstract

Turbulent changes in legislation in recent years are an extensive basis for studies. Sometimes laws
that regulate criminal procedural relations are adopted so quickly and spontaneously that later they
only harm the interests of the state and complicate the work of the prosecutor - the procedural head
during the investigation of criminal proceedings. Considering this, the issue of the role and place of the
prosecutor in the mechanism for ensuring the rights and freedoms of citizens in the implementation of
criminal proceedings, the implementation of its functions and powers is relevant. This is confirmed by the
amendments to the Constitution of Ukraine adopted in July 2016, which still have not been implemented
in other laws of Ukraine. The updated status of a prosecutor enshrined in the Basic Law creates a new
basis for the procedural tactics of investigating criminal proceedings. Thus, it is worth analysing the new
legislative regulation, empirical results, and practical components of the prosecutor's activity. The paper
considers the functional algorithm of actions of the prosecutor - procedural head for the investigation
of criminal offences. The purpose of the study is to characterise the features of the implementation of
the procedural status of a prosecutor as a subject of criminal procedural activity in the investigation of
crimes, the component of this activity as a supervisor or accuser in criminal proceedings, comparing
such powers and determining the nature of these activities, considering their number in the law. Formal-
logical, system-structural, comparative-legal, and statistical methods were used to achieve this goal. Based
on the analysis of the provisions of recent changes in legislation and judicial and prosecutorial practice,
the main area of the prosecutor's work as an accuser in criminal proceedings is established. The specific
features of the prosecutor's procedural tactics at the stage of pre-trial investigation and in court, its focus
on reasonably bringing to justice a person who has committed a criminal offence, to pass a guilty verdict
of the court, are outlined. The importance and functional content of the prosecutor's criminal procedural
activity in Ukrainian judicial system is established. Now they are primarily an accuser with a small
number of supervisory powers, so the supervisory functions of the prosecutor are defined as secondary.
Therewith, the prosecutor is the main participant in criminal proceedings, since they act at all stages from
the beginning of criminal proceedings to their end
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Introduction

In the criminal legislation of the Federal Republic
of Germany (hereinafter - FRG), the procedure of
criminal proceedings in the absence of a person is
effectively operating for a long time.

Therewith, the Criminal Procedure Code of
Ukraine, which gained legal force on November 19,
2012, did not provide for the possibility of complet-
ing a pre-trial investigation and passing a sentence
in the absence of a suspect (accused) until January
2014. A separate institution of special pre-trial in-
vestigation as a component of criminal proceedings
in the absence of a suspect or accused (in absentia)
was introduced in October 2014.

Aspects of the criminal procedure legislation
of Ukraine concerning criminal proceedings in the
absence of a suspect, accused in criminal proceed-
ings were investigated by various researchers, in-
cluding: V.V. Afanasyev, O.V. Baulin, L.V. Glovyuk,
V.V. Zuyev, 0.S. Mazur, G.V. Matviyevska, 0.0. Na-
hornyuk-Danylyuk, R.G. Piestsov, V.0. Popeliush-
ko, O.Yu. Tatarov, V.M. Trofimenko, L.D. Udalova,
0.G. Shilo, S.L. Sharenko, D.M. Shyshman, and others.

The specific features of the criminal procedure
legislation of the FRG in different periods were inves-
tigated by such researchers as L.V. Golovko, K.F. Gut-
senko, V.0. Popeliushko, Yu. Pikh, V.A. Savchenko,
Ya.l. Soloviy, B.A. Filimonov, V.I. Felik, V.D. Yurch-
ishyn, and others. Therewith, the issue of compara-
tive analysis of criminal proceedings in the absence
of a suspect or accused in absentia in the criminal
procedure legislation of Ukraine and the FRG has
not been investigated, so it requires a detailed anal-
ysis for the purpose of scientific understanding.

The purpose of the study is a comparison of the
criminal procedure legislation of the FRG and Ukraine
in relation to criminal proceedings in the absence
of a suspect or accused both at the stage of pre-tri-
al investigation and trial, and determination of the
compliance of the legislation of these countries with
international documents that establish criteria reg-
ulating consideration in the order of in absentia and
the practice of the European Court of Human Rights.

Results and Discussion

The main source of German criminal procedure
laws is the Criminal Procedure Code of the FRG
(ger. Strafprozessordnung fiir die Bundesrepublik
Deutschland), adopted on February 1, 1877. Other
sources of German criminal procedure legislation
are: the Judiciary Act of 1877, the Criminal Code of
1871, the Law on Judges of 1961, the Juvenile Courts
Act of 1974, and the Convention for the Protection
of Human Rights and Fundamental Freedoms, rati-
fied by the Bundestag in 1952 [1], and the practice
of the European Court of Human Rights, which are
essential in German law [2].
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In general, German criminal procedure leg-
islation is stable and dynamic, as it was constantly
improved and supplemented with provisions re-
quired by the present [3].

The purpose of criminal proceedings in the
Germanproceduralliteratureis mainlyrecognisedas
truth [4], justice, and legal stability as necessary pre-
requisites forresolvinga criminal dispute, and there-
fore for restoring and maintaining public order [5].

The Criminal Procedure Code of the FRG of
1877 in its original version allowed absentee pro-
ceedingsonlyinnotveryimportantcases,inwhichthe
punishment was reduced to a monetary penalty [6].

Inmodern German legislation, the involvement
of accused persons in criminal proceedings is linked
to the constitutional obligation of the state to respect
human dignity and, therefore, the right to a fair hear-
ing and the principle of guilt. In addition, with the
exception of some alternative proceedings, German
legislation provides for the personal presence of the
accused (defendant) throughout the entire trial [7].

The presence of the accused is important in
German Criminal Procedure, [8] and this indicates
thattheillegalabsence oftheaccused inasubstantial
part of the trial is “an absolute basis for appeal” [9].

According to the decisions of the Federal
Constitutional Court, the personal involvement of
the accused in criminal proceedings under the pro-
cedural legislation of Germany serves not only to
ensure the rights to defence but also to establish
the facts more reliably, reflecting the constitutional
opinion that the position of the accused is an essen-
tial part of the court proceedings [8].

In the Criminal Procedure Code of the FRG,
the concept of “abwesenheit” is used to refer to
criminal proceedings in the absence of a person. In
the generally recognised practice of the European
Court of Human Rights, the term "in absentia" is
used to refer to criminal proceedings in the absence
of a suspect (accused, defendant), so this concept
will be used when comparing the criminal process
of Ukraine and Germany.

Therewith, the procedure for criminal pro-
ceedings on the territory of Ukraine, in accor-
dance with Art. 1 of the Criminal Procedure Code
of Ukraine (hereinafter referred to as the CPC of
Ukraine) [10], is recognised only by the criminal
procedure legislation of Ukraine, which covers the
relevant provisions of Constitution Of Ukraine, in-
ternational agreements, the consent to be bound
by which was granted by the Verkhovna Rada of
Ukraine, the Criminal Procedure Code of Ukraine,
and other laws of Ukraine.

At the initial stage of the CPC of Ukraine, which
gained legal force on November 19, 2012, and is still
in force today, it does not provide for the possibili-
ty of conducting pre-trial investigation and judicial
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proceedings in the absence of a suspect, accused,
due to the lack of a procedure for bringing to crim-
inal responsibility persons who evade arrival at
the pre-trial investigation bodies or the court.

The first attempt to overcome this gap was
the Law of Ukraine No. 725-VII of January 16, 2014,
which introduced criminal proceedings in absentia.
However, these amendments to the Criminal Proce-
dure Code of Ukraine entered into force on January
22,2014, and on February 2, 2014, they became in-
valid on the grounds of the law of Ukraine of Janu-
ary 28, 2014, No. 732-VIL

Only the law of Ukraine “On amendments
to the criminal and criminal procedure codes of
Ukraine regarding the inevitability of punishment
for certain crimes against the foundations of na-
tional security, public security and corruption
crimes” of October 7, 2014, No. 1689-VII [11] intro-
duced the institution of criminal proceedings in the
absence of a suspect or accused, which in the CPC
of Ukraine was called special pre-trial investigation
and special court proceedings (in absentia).

Consequently, the criminal procedure legisla-
tion of both FRG and Ukraine provide for a certain
procedure for conducting criminal proceedings in
the absence of a suspect or accused (in absentia).
However, Ukraine in absentia is a relatively new in-
stitution thatis at the stage of development, while in
Germany itisatraditional institution of criminal pro-
cedure, which has been operating for along time and
has a well-established practice of law enforcement.

At the stage of pre-trial investigation, before
the presentation of a public charge, which is the
moment when the prosecutor's office transfers the
indictment to the court, in the absence of the ac-
cused for these reasons, the prosecutor's office is
granted the right to temporarily close the proceed-
ings, but only after the factual circumstances of the
case have been investigated to the extent possible,
and the evidence has been provided procedurally to
the extent necessary [6].

Therewith, based on the analysis of chap-
ter 24 of the CPC of Ukraine “Features of spe-
cial pre-trial investigation of criminal offences”
(Art. 297-297), it is provided that a special pre-tri-
al investigation (in absentia): 1) is conducted only
in relation to a person who has acquired the status
of a suspect in the presence of sufficient evidence
on ensuring the person's awareness of the exist-
ing criminal proceedings, in particular by serving
them notice of suspicion and summons [12]; 2) in
relation to clearly defined categories of criminal of-
fences [13], which relate mainly to grievous and ex-
tremely grievous crimes; 3) in the case of hiding of
suspect from pre-trial investigation bodies and the
court to evade criminal liability and putting them
on the interstate or international wanted list [14];

4) with the mandatory involvement of a defence
lawyer, in particular, by ensuring their involvement
by the investigator, prosecutor [15]; 5) subject to
compliance with additional, in comparison with the
general procedure of criminal proceedings, guaran-
tees of ensuring the rights of the suspect, accused,
defendant [16]. Consequently, the German CPC does
not actually provide for the possibility of conduct-
ing a pre-trial investigation in the absence of a per-
son, which substantially contrasts it with the CPC of
Ukraine, which defines the procedure for a special
pre-trial investigation (in absentia).

The CPC of the FRG notes V.0. Popeliushko, sug-
gestsseveralvarietiesofthemaintrialinabsentia[17]:

- in cases where the defendant leaves the trial
or does not appear for the continuation of the post-
poned main trial. In such cases, the trial may end in
the absence of the defendant, if the defendant has
already been questioned on the merits of the charge
and the court does not consider their continued
presence necessary (CPC of the FRG). Such a pro-
cedural mechanism is aimed at preventing obstruc-
tion or undue prolongation of judicial proceedings.
The main hearing may end in the absence of a per-
son, if the defendant is absent or does not appear,
or when the interrupted main hearing continues. It
is necessary for the court of the first instance to al-
ready consider the person on the charge, that s, the
defendant was given the opportunity to respond to
the indictment after it was read at the beginning of
the main hearing to do this [18];

- when a defendant intentionally put themselves
in a state of procedural incapacity and thus inten-
tionally prevents the proper conduct or continu-
ation of the trial in their presence, provided that
they have not yet been questioned on the merits of
the charge, although after the opening of the main
trial they had such an opportunity (CPC of Germa-
ny). The absence of defendants is considered guilty
if, after being considered on the indictment, they
have placed themselves in a condition that prevents
them from being eligible for trial [9];

- in case of removal of the defendant from the
courtroom to pre-trial detention on account of their
inappropriate behaviour, if the person seriously vi-
olates the procedure for the hearing (§ 177 of the
law on the judicial system, § 231b of the CPC of the
FRG) [19]. In such a case, the trial may continue in
their absence, if the court does not consider their
further presence necessary, and for as long as the
court has concerns that the presence of the defen-
dant may seriously damage the process of the main
trial [8]; if necessary, protect the interests of justice
by considering the interests of other defendants,
witnesses, and the interests of the defendant during
the questioning of these persons (§ 247 of the CPC
of the FRG). The law also allows a defendant to be
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removed from the courtroom during part of a hear-
ing to reveal the truth or protect witnesses or de-
fendants. The defendant may be ordered to leave
the courtroom during the examination, if, based on
specific facts, there are grounds that the witness or
co-defendant would not tell the truth or refuse to
give evidence in the presence of the defendant [20];

— if the court releases the defendant, at their re-
quest, from appearing at the main trial (§ 233 of the
CPC of the FRG). According to § 233 of the CPC of the
FRG, a defendant may, at their own request, lodge an
application with a court for exemption from the obli-
gation to appear at the main hearing if, as a result of
the proceedings alone or in aggregate, only a penalty
of imprisonment up to six months, a monetary fine of
uptoonehundredand eighty dayrates,awarningwith
a penalty clause, a prohibition on driving a vehicle,
confiscation of what was acquired by criminal means,
seizure, destruction or reduction in disrepair of the
objects and means of committing the act is expected.

Such a statement can be extremely useful if
the defendant prefers to refrain from appearing in
person due to the considerable distance between
their place of residence and the court for reasons of
poor health, professional, or private reasons;

— if the main trial is conducted against several
defendants, but separate court sessions do not con-
cern a specific defendant (§ 231c of the CPC of the
FRG). Conditional type of proceedings in absentia;

- if the defendant uses the right to take part in
the main court proceedings (§ 232 of the CPC of the
FRG). This type of proceeding, in absentia, is based
on the right to take part in the trial of their case if
they were properly summoned and that, as a result
of the trial, alone or in aggregate, only a penalty is
expected, mainly in the form of a monetary penalty.

In turn, the CPC of Ukraine distinguishes two
types of criminal proceedings in the absence of a
suspect or accused (in absentia): special pre-trial
investigation (Art. 2971-2975) and special court
proceedings (Art. 323) depending on the stages of
criminal proceedings.

According to Art. 323 of the CPC of Ukraine,
judicial proceedings in criminal proceedings con-
cerning crimes specified in part 2 of Art. 297-1 of this
Code can be conducted in the absence of the accused
(in absentia), except for a minor who is hiding from
the investigating authorities and the court to evade
criminal liability (special court proceedings) and is
put on the interstate or international wanted list.

Thus, the criminal procedure legislation of
the FRG, in contrast to the CPC of Ukraine, provides
for several types of judicial proceedings in absentia.

According to the provisions of the CPC of the
FRG, in cases where the accused evades investigation
or trial by staying abroad, regardless of whether or
not the issue of their extradition by a foreign state is
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resolved, and in cases in which their place of stay is
unknown, the law does not provide for the proceed-
ings in absentia. Such cases are considered in Ger-
man law as temporary surmountable procedural
obstacles, for overcoming which the CPC of the FRG
provides for separate proceedings (book 2, section
VIII, §§ 276-295 of the CPC of the FRG) [6].

This separate proceeding is considered as
an alternative for in absentia, in particular, “special
pre-trial investigation” and “special judicial pro-
ceedings” (chapter 24-1 and Art. 323 of the CPC of
Ukraine) - “proceedings against absent persons”
(Book 2, Section VIII, §§ 276-295 of the CPC of the
FRG). Itis conducted separately from the main court
proceedings, it aims to provide evidence in case of
the upcoming appearance of the absent accused
(§ 285 of the CPC of the FRG). However, the law also
defines another task, namely to induce the accused
to appear in court by, on the one hand, temporary
confiscation of their property (§§ 290-293 of the
CPC of the FRG), and on the other - by applying an
incentive measure in the form of a guarantee of in-
violability (§ 295 of the CPC of the FRG) [6].

The analysis of §§ 276, 285 of the CPC of the
FRG demonstrates that separate proceedings are
used to preserve evidence when the location of the
accused is unknown, or the accused is not accessible
to the German authorities in other circumstances.

In all cases, with the exception of those where
a criminal act committed by an absent person is
punishable by imprisonment for up to six months
or a monetary fine of up to one hundred and eighty
daily rates, if there are suspicions against the absent
accused that would justify the issuance of a pre-trial
detention order, a court order may impose a tempo-
rary confiscation of their property within the scope
of the CPC of the FRG (§ 290 of the CPC) [17]. The
purpose of the temporary confiscation of the prop-
erty of “Vermogensbeschlagnahme” is to force the
absent accused to appear in court by seizing their
property and financial resources and thus securing
the main trial. This measure can be applied regard-
less of the possibility of extradition of the accused
by a foreign state or the refusal of the accused to
return to Germany, even in the event of loss of prop-
erty. However, it cannot be applied if the presence
of the accused cannot be ensured by applying this
measure. An example is an absence due to reasons
beyond the control of the accused (illness, deten-
tion against their will, etc.). The purpose of this
measure cannot be achieved either if the value of
the property is so insubstantial that its confiscation
cannot encourage the accused to appear [21].

Based on the analysis of the CPC of the FRG,
the resolution on temporary confiscation of prop-
erty will be published in the Federal Gazette and,
at the discretion of the court, published in another
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appropriate way. From the moment of its first pub-
lication in the Federal Gazette, the accused loses the
right to dispose of confiscated property by entering
into transactions [17].

In addition, the procedural law provides for
the involvement of persons in the main hearing who
are not charged, but may be adversely affected by
the confiscation order of the criminal court, since
they are the owners of this property or have anoth-
er right to it. In this case, the court obliges such a
person to take part in the proceedings [19].

In such proceedings, the accused may be rep-
resented by a defence lawyer and even relatives. If
charges have already been brought against an ab-
sent accused, the totality of the accused's property
located within Germany may be seized by the court
to force them to appear, if the grounds of suspicion
justify the issuance of an arrest warrant [22], [9].

Thedecisionontheapplication ofthetemporary
confiscation of property is brought to the attention of
the agency to which the institution of supervision of
the seized property of the persons present is subor-
dinate (§ 292 paragraph 2 of the CPC of the FRG) [17].
According to § 293 of the CPC of the FRG, temporary
confiscation is cancelled when there are no grounds
for it anymore. Cancellation will be announced the
same way as the application. An order to remove
the resolution from the Federal Bulletin, which is ex-
ecuted within a month is conducted to do this [21].

In addition to the special confiscation of
property in the framework of proceedings against
absent persons, according to § 295 of the CPC of the
FRG, the court has the right to issue a written guar-
antee of inviolability to the absent accused, which
may be associated with the fulfilment of certain
conditions. Such a guarantee provides an exemption
from pre-trial detention as a preventive measure,
but only in relation to the criminal act in connection
with which it was granted. The guarantee loses its
validity in the event of a guilty verdict with a custo-
dial sentence, or if the accused makes preparations
to escape, or if they do not fulfil the conditions on
which the guarantee of inviolability depended [1].

Thus, the task of the separate proceedings
under the CPC of the FRG, which is considered as an
alternative for in absentia, is to induce the accused
to appear in court by both temporary confiscations
of their property and applying an incentive mea-
sure in the form of a guarantee of inviolability.

Alternative legal mechanisms in criminal
proceedings in the absence of a suspect (accused),
except for a special pre-trial investigation or special
court proceedings, are not provided for in the CPC
of Ukraine, and any mechanisms for inducing a sus-
pect (accused) to appear to an investigator, prose-
cutor, or court during a special pre-trial investiga-
tion and special court proceedings.

According to the criminal procedure legis-
lation of Germany, absentee court proceedings are
allowed under certain circumstances.

After a public accusation is made, which is
the moment when the prosecutor's office transfers
the indictment to the court, the court is ex officio
obliged to check the existence of procedural prereq-
uisites for the process. Ifatemporary procedural ob-
stacle is established, which is the absence of the ac-
cused for the above reasons, the court has the right,
based on § 205 of the CPC of the FRG, to decide on
the temporary closure (suspension) of the trial [6].

The CPC of the FRG, namely § 276, defines
a temporarily absent person. Thus, the accused is
considered absent if the place of their stay is un-
known or if they are abroad and it is impossible to
bring them to the court to which their case is being
considered.

Unlike the CPC of the FRG, the criminal pro-
cedure legislation of Ukraine does not cover the
concept of "hiding of a suspect from pre-trial inves-
tigation bodies and the court to evade criminal lia-
bility", which creates problems in the law enforce-
ment of the institution in absentia.

Therewith, according to § 287 of the CPC of
the FRG, if the place of stay of the accused is known,
the judge of the court who has jurisdiction over the
case opens "proceedings against the absent person”,
sends the absent person a corresponding notifica-
tion about the progress of the proceedings, against
which the accused cannot make claims. In the event
that a public charge is brought against the absent
person, and the place of their stay is unknown, the
judge, having opened the relevant proceedings, con-
ducts the so-called requirement to appear by notify-
ing one or more public mass media (in newspapers,
on radio, television, or even by attempting to estab-
lish contact with the absent person by other suitable
means with a request to appear in court or inform the
place of their stay (§ 288 of the CPC of the FRG) [21].

When the absence of the defendant is dis-
covered only after the opening of the main court
proceedings, the court decides to suspend it (§ 205
of the CPC of the FRG), but for the purpose of pro-
viding procedural evidence through an authorised
judge of the court conducting the trial, or at their
request through an authorised judge of another
court (simultaneously with the initiation of “pro-
ceedings against the absent person”) conducts their
investigation (§ 289 of the CPC of the FRG, § 157 of
the Law on the judicial system) [17].

The main trial may be conducted without the
defendant, if they were properly summoned and the
summons (but not based on a summons via public
notice) stated that the trial may be conducted in
the defendant's absence, and the results of the trial
alone or in aggregate will only impose a penalty of a
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monetary fine of up to one hundred and eighty day
rates, a warning with a penalty clause, a prohibition
to drive a vehicle, confiscation of what was acquired
by criminal means, seizure, destruction, orreduction
in disrepair of objects and means of committing the
act. The imposition of a more severe penalty or cor-
rection measure in such proceedings is impossible,
and the deprivation of a driver's license is allowed if
the possibility of this was indicated in the subpoena
(paragraphs 1, 2 § 232 of the CPC of the FRG) [6].

The court must be sure that the person delib-
erately ignores the obligation to be present without
valid reasons [23]. The court may not apply a higher
fine or penalty than those indicated above, in partic-
ular, a penalty of imprisonment [19]. The presence
of all these conditions does not allow a person not
to appear, but only authorises the court to hold the
main hearing in the absence of the defendant [28].
Evenifthe above conditions for a hearingin absentia
are met, the court may order to bring the defendant
to it, first of all, if it considers that the presence of
the defendant is necessary to reveal the truth [19].

In the criminal procedure legislation of
Ukraine, the procedure for judicial proceedings in
the absence of the accused is called special judicial
proceedings (in absentia).

According to the provisions of the CPC of
Ukraine, judicial proceedings in criminal proceed-
ings can be conducted in the absence of the accused
(in absentia), except for a minor, only in respect of
clearly defined crimes, which mainly belong to griev-
ous and extremely grievous crimes, who is hiding
from the investigating authorities and the court to
evade criminal liability and is put on the interstate
and international wanted list (part 3 of Art. 323 of
the CPC of Ukraine).

The prosecutor submits a petition to the court,
to which they add materials stating that the accused
knew or should have known about the criminal pro-
ceedings initiated to apply the procedure of special
judicial proceedings. Based on the results of this re-
quest, the court issues a decision on the implemen-
tation of special court proceedings against such an
accused (part 3 of Art. 323 of the CPC of Ukraine)
in case of its satisfaction, or a decision on refusal
to satisfy the request for special court proceedings,
declaring the accused wanted and suspending crim-
inal proceedings (Art. 335 of the CPC of Ukraine).

Summons for the accused in the event of spe-
cial judicial proceedings are sent to the last known
place of their residence or stay, and the procedural
documents to be served to the accused are sent to
the defence lawyer. Information about such docu-
ments and summons for the accused must be pub-
lished in the mass media of the national field of
distribution. From the moment of publication of
the summons in the mass media of the general state
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field of distribution, the accused is considered to be
properly informed with its content.

Thus, according to the criminal procedure
legislation of Germany, holding a full main hear-
ing in the absence of the accused is permissible in
the interests of protecting the functioning of the
criminal justice system, if they were properly sum-
moned, for this purpose the location of the defen-
dants must be known to the court, thereby they
must be warned that the hearing can take place in
their absence [8] in cases, according to the results
of the trial of which, punishment can be imposed in
the form of a predominantly monetary penalty.

In turn, the CPC of Ukraine provides for con-
ducting a trial in the absence of the accused, who
is hiding from the investigating authorities and the
court to evade criminal liability and is put on the
interstate and/or international wanted list in the
absence of the accused in proceedings only related
to grievous and extremely grievous crimes. Atten-
tion is also drawn to the issue of the involvement
of a defence lawyer in criminal proceedings in the
absence of the accused (defendant) in the CPC of
the FRG. Thus, according to § 286 of the CPC of the
FRG, a defence lawyer can act for an absent accused
(defendant), and their relatives are allowed as rep-
resentatives even without a power of attorney.

In all cases of absentee proceedings to the
extent that the main trial can be conducted in the
absence of the defendant, they have the right to en-
trust their representation in court to the defence
lawyer, issuing them a written order for this, and
if they do not have a defence lawyer, give their con-
sent to this. If the defence is conducted as intend-
ed, the defendant's consent to this is not necessary
(8§ 234, 234A of the CPC of the FRG) [17].

If such representation is possible, that is, when
the main hearing can be held in the absence of the ac-
cused, and the defence lawyer has received a power of
attorney from such a person, the former has the right
to exercise all the procedural rights of the defendant,
in particular, to make a statement of accusation on
behalf of such a person [8]. Therewith, the presence
of a defence lawyer at the hearing is not a substitute
for the presence of the defendant. Undoubtedly, the
absent defendant loses the opportunity to contribute
to the clarification of the facts at the main hearing
[18]. However, according to §§ 240, 257, the defence
lawyer can exercise most of these rights of involve-
ment, regardless of whether the defendant is pres-
ent, in particular, the right to ask questions to wit-
nesses and experts and comment on the evidence.
According to part 2 of Art. 297-3, part 3 of Art. 323
of the CPC of Ukraine, the involvement of a defence
lawyer during a special pre-trial investigation from
the moment the investigating judge considers the
request and special court proceedings is mandatory.
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Fixing in the CPC of Ukraine the requirement
for mandatory involvement of a defence lawyer in
criminal proceedings against persons in respect of
whom a special pre-trial investigation and special
judicial proceedings (in absentia) are conducted,
aimed at ensuring the right to defence of a suspect
or accused. However, the impossibility of communi-
cation of a defender appointed by the relevant body
(institution) authorised by law to provide free legal
assistance with a suspect or accused who haven't
met before, excludes the possibility of coordination
between these persons of a legal position and sub-
stantially complicates the exercise by the defender
of their powers, in particular, to establish informa-
tion about circumstances, factual data that could
have been communicated to them exclusively by the
client [16]. This may lead to a violation of the right
to defence, namely the “right to effective defence”,
the concept of which defined by the practice of the
European Court of Human Rights.

Consequently, the criminal procedure legisla-
tion of both Germany and Ukraine provides for the
right to defence for a suspect accused in criminal
proceedings in absentia, but during law enforce-
ment, there are problems in ensuring this right un-
der the CPC of Ukraine in the case of defence by a
lawyer appointed by the relevant body (institution)
authorised by law to provide free legal assistance.

Under § 235 of the CCP of the FRG, if the main
hearing was held in the absence of the defendant,
they may, within one week after the sentence was
served, request that the proceedings be annulled
and returned to the previous stage under the same
conditions as those established in the event of
non-compliance with the time-limits; if the sum-
moning of the defendant to the main trial was not
communicated to them, they may claim that the
proceedings were returned to the previous stage.

According to the CPC of the FRG, if it is al-
lowed to hold the main hearing in the (permanent
or temporary) absence of the defendant, further ju-
dicial means are the same as those applied to court
decisions after the usual main hearing: review (i.e.,
appeal only on matters of law), and in some cases -
appeal (i.e., appeal on matters of fact and law) [19].

According to paragraph 1 of part 1 of Art. 392
of the CPC of Ukraine, court decisions that were ad-
opted by the courts of the first instance and did not
enter into legal force, namely sentences adopted asa
result of special court proceedings, may be appealed.

According to part 3 of Art. 400 of the CPC of
Ukraine, if an appeal is filed by an accused against
whom the court has issued a verdict based on the
results of special court proceedings, the court re-
sumes the term, provided that the accused are pro-
vided with confirmation of the existence of valid
reasons and sends the appeal together with the ma-

terials of the criminal proceedings to the Court of
Appeal, observing the relevant rules.

The content of this legal provision certifies
that the time limit for the appeal must be restored
by the court that issued such a verdict that contra-
dicts the principles of proceedings in the Court of
Appeal, defined in chapter 31 of the CPC of Ukraine.

Therewith, the CPC of Ukraine, apart from the
appeal against a verdict adopted as a result of spe-
cial judicial proceedings with certain restrictions,
does not provide for a separate procedural mech-
anism for re-examination in the event that the ac-
cused has not been properly notified about the trial.

Aninternationaldocumentdefiningcertainre-
quirements for criminal proceedings in the absence
of a suspect (in absentia) is Resolution (75) 11 of
the Committee of Ministers of the Council of Europe

“On the criteria governing proceedings con-
ducted in the absence of the accused”, adopted
on January 19, 1973. According to this document,
non-compliance with the requirement for the man-
datory presence of an accused during the consid-
eration of their case in court is permissible only in
exceptional cases; ways and means must be found
to ensure the rights of the accused to be heard and
to be present during the consideration of their case;
the case of the accused is not considered in their ab-
sence if it is possible to move the proceedings to the
territory of another state or make a request for ex-
tradition; everyone whose case was considered in
their absence should be able to challenge this judi-
cial decision by any means available to them if they
were present; a person whose case was considered
in their absence and who was not served with a
summons in a due way must have a legal remedy
that allows it to annul the court decision [24].

Certain criminal procedure criteria for crim-
inal proceedings in absentia are also contained in
Recommendation No. R (87) 18 of the Committee
of Ministers of the Council of Europe to member
states “On the simplification of criminal justice” of
September 17, 1987 [25].

In particular, this document emphasises that
member states should consider and allow first-in-
stance courts to hear and decide on cases in the
absence of the accused, at least regarding minor
offences, and consider the penalty that may be im-
posed, provided that the accused has been properly
informed of the date of the hearing and the right to
legal or other representation [25].

The analysis of the CPC of the FRG shows the
general compliance of the criminal procedure leg-
islation of this country with the criteria defined by
international documents.

In turn, the procedure for special pre-trial In-
vestigation, special court proceedings defined by the
CPC of Ukraine, do not meet the following criteria,
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in particular with regard to: the severity of crimes,
proceedings o which can be conducted in absentia;
the impossibility of conducting if the location of the
suspect or accused is known outside Ukraine; the
severity of the punishment that can be imposed as
a result of special court proceedings; the lack of a
defence method that allows reviewing the verdict.

The European Court of Human Rights, in its
practice, has developed certain criteria for compli-
ance of the in absentia procedure with the Conven-
tion for the Protection of Human Rights and Fun-
damental Freedoms, in particular in the cases of
Sejdovic v. Italy, Medenica v. Switzerland, Haralamp-
iev v. Bulgaria [7].

Thus, the accused may voluntarily waive the
right to appear in person at the trial, directly or tacit-
ly, provided that the refusal is established unequivo-
cally and that the accused can reasonably foresee the
consequences of their non-appearance. The Europe-
an Court of Human Rights has repeatedly analysed
German criminal procedure law, which deals with
certain aspects of criminal proceedings in the ab-
sence of the accused. Given the strict requirements
for criminal proceedings in absentia, German leg-
islation seems to mostly meet the standards of the
European Court of Human Rights [26], but there are
some problematic aspects. Thus, the European Court
of Human Rights in the case of Schatschaschwili w.
Germany identified that Germany had violated § 1
Art. 6 and § 3(d) Art. 6 of the Convention for the
Protection of Human Rights and Fundamental Free-
doms on account of the failure to examine during the
trial the absent key prosecution witnesses, whose
statements had a substantial impact on the appli-
cant's guilty verdict, who had been questioned by
the investigating judge at the pre-trial investigation
stage in the absence of the accused and their de-
fence lawyer, since neither the accused nor the de-
fence lawyer had had the opportunity to put ques-
tions to the witnesses, rendering the trial unfair [7].

This reinforces the criticism expressed by
the European Court of Human Rights earlier in the
Himmer v. Germany decision, in which a violation
of Art. 6 of the Convention was identified, since no
defence lawyer was appointed to take part in the
pre-trial questioning of the key accusation witness
by a judge, and this witness then did not give evi-
dence at the main hearing [7].

Regarding the appeal proceedings in the ab-
sence of a person, the European Court of Human
Rights in Neziraj v. Germany case, found a violation
of § 1 Art. 6, § 3(c) Art. 6 of the Convention regard-
ing the rejection of the defendant's appeal in con-
nection with their inability to appear at the court
session of the appellate instance, since, according to
the CPC of the FRG, the Court of Appeal was obliged
to reject the appeal filed by the defendant without
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making a decision on its merits, if the latter did not
appear at the appeal hearing [7].

Following the decision of the European Court
of Human Rights in 2012, the German legislator
changed the procedural rules in appeal proceed-
ings, allowing an appeal to be heard in absentia,
primarily if the defendant is represented by a de-
fence lawyer, and the presence of the defendant is
not considered necessary to reveal the truth. So far,
the European Court of Human Rights has not made
a single decision against Ukraine in which it has as-
sessed any aspects of the special pre-trial Investiga-
tion, special judicial proceedings (in absentia).

However, the Office of the United Nations
High Commissioner for Human Rights in its re-
ports on the human rights situation in Ukraine has
repeatedly emphasised that the provisions of the
criminal procedure legislation on special pre-trial
Investigation, special judicial proceedings do not
provide sufficient guarantees to protect the right to
a fair trial and due process, and therefore the cur-
rent procedure for proceedings in absentia does
not comply with the legal practice of the European
Court of Human Rights [27].

Thus, the position of V.0. Popeliushko is rea-
sonable, who believes that absentee proceedings in
German criminal proceedings are regulated consid-
ering both the interests of justice and the interests
of the accused. Proceedings against absent persons,
which do not concern the issue of guilt or innocence
of the accused, and thus exclude the possibility of
violating the rights that they are endowed with in
the main trial, are an effective legal mechanism for
ensuring their appearance in court and thereby re-
solving the criminal case on its merits in compli-
ance with all procedural guarantees [17].

Since the criminal procedural legislation of
Ukraine is at the stage of development and does
not fully comply with the international standards
that are brought to criminal proceedings in the ab-
sence of a suspect, accused (in absentia), to ensure
the achievement of the tasks of criminal proceed-
ings defined in Art. 2 of the CPC of Ukraine, and the
development of criminal procedural legislation of
Ukraine in absentia, certain legal provisions of the
CPC of the FRG can be borrowed.

The scientific originality consists in a compre-
hensive analysis of criminal proceedings in the absence
of a suspect or accused in the criminal procedure legis-
lation of Germany and Ukraine, the examination of the
criminal process of Germany to clarify all its features
and determine further ways of developing the criminal
procedure legislation of Ukraine.

Conclusions
1. The criminal procedure legislation of both Ger-
many and Ukraine provides for a certain procedure
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for conducting criminal proceedings in the absence
of a suspect or accused (in absentia).

2. The CPC of the FRG does not provide for the
possibility of conductingapre-trialinvestigationinthe
absence of a person, which substantially distinguish-
esitfrom the CPC of Ukraine, which defines the proce-
dure for special pre-trial investigation (in absentia).

3. The criminal procedure legislation of the
FRG, in contrast to the CPC of Ukraine, provides for
so-called separate proceedings aimed at encourag-
ing the accused to appear in court.

4. According to the criminal procedure legis-
lation of the FRG, in contrast to Ukraine, holding a
full main hearing in the absence of the accused (de-

fendant) is possible in certain cases, provided that
proper notification is given in cases, as a result of
judicial consideration of which, a punishment in the
form of mainly monetary penalties can be imposed.

5.The CPC ofthe FRG mostly complies with the
standards of the European Court of Human Rights.

6. The criminal procedural legislation of
Ukraine is at the stage of development and does not
fully comply with international standards that are
brought to criminal proceedings in the absence of
a suspect, accused (in absentia), and therefore for
the development of criminal procedural legislation
of Ukraine in absentia, certain legal provisions of
the CPC of the FRG can be borrowed.

References

[1] Afanasiev, V.V. (2018). Problems of conformity of the special criminal proceedings (in absentia) of the
Convention for the Protection of Human Rights and Fundamental Freedoms. Yuryst Ukrainy, Lawyer of
Ukraine, 1, 35-42.

[2] Boérner, R. (2005). Die Vermégensbeschlagnahme nach § 290 ff. StPO. Berlin: NStZ.

[3] Deiters, M. (2015). Systematischer Kommentar zur Strafprozessordnung. A.H. Albrecht (et al.). (Eds.).
(Vol 4) (5™ edn.). Berlin: StPO.

[4] Diemer, H. (2013). Karlsruher Kommentar zur Strafprozessordnung (7" edn.). R. Hannisch (Ed.). Berlin:
Duncker & Humblot.

[5] Reports of the Office of the United Nations High Commissioner for Human Rights on the human rights
situation in Ukraine (2016, February-May; 2016, August - 2017, May; 2017, November - 2018, February).
Retrieved from  http://www.ohchr.org/Documents/Countries/UA/Ukraine_14th_HRMMU_Report_
UKRANIAN.pdf; http://www.ohchr.org/Documents/Countries/UA/Ukrainel5thReport_ukr.pdf; http://
www.ohchr.org/Documents/Countries/UA/UAReport18th_UKR.pdf;  https://vkksu.gov.ua/userfiles/
ReportUkraineUKR.pdf.

[6] Eisenberg, U. (2012). Sich-Entfernen bzw. Fernbleiben whrend der Hauptverhandlung. Berlin: NStZ.

[7] Gmel, D. (2013). Karlsruher Kommentar zur Strafprozessordnung (7" edn.). R. Hannisch (Ed.). Berlin:
Duncker & Humblot.

[8] Golovnenkov, P, & Spitsa, N. (2012). Code of Criminal Procedure of the Federal Republic of Germany.
Moscow: MGIUA.

[9] Gutsenko, K.F, Golovko, L.V, & Filimonov, B.A. (2002). Criminal process of Western states (2™ ed., rev.).
Moscow: Zertsalo-m.

[10] Kozachenko, V.I. (2018). The principle of legality in the criminal proceedings of Ukraine and Germany, its
structural components. Constitutional State, 31, 101-108.

[11] Criminal Procedural Code of Ukraine. No. 4651-VI. (2012, April). Retrieved from https://zakon.rada.gov.
ua/laws/show/4651-17#n3069

[12]Lapkin, A.V. (2018). The prosecutor in a special pre-trial investigation (in absentia). Legal Horizons,
13(26),107-111.

[13]Laue, C. (2010). Die Hauptverhandlung ohne den Angeklagten. JA. Berlin: Duncker & Humblot.

[14] Meyer-Gofiner, L., & Schmitt, B. (2016). Strafprozessordnung (59 edn.). Berlin: Duncker & Humblot.

[15]Nazarov, V.V. (2019). Principles of criminal proceedings and problems of their implementation during
the pre-trial investigation. Constitutional State, 34, 76-82.

[16] Omelchuk, L.V. (2019). Problematic provisions of the Institute of Special Criminal Procedure in Ukraine.
International Legal Bulletin: Current Problems of Our Time (Theory and Practice), 15, 182-191.

[17]Pikh, Yu. (2019). Material truth as the purpose and principle of criminal proceedings in the Federal
Republic of Germany. Bulletin of Lviv University, 69, 161-172.

[18] Popeliushko, V.0. (2015). Alternatives to absentee proceedings: in the experience of Germany. Bulletin of
the Academy of Advocacy of Ukraine, 12(2(33)), 138-144.

[19] Popeliushko, V.0.(2015). Proceedingsin absentiain the criminal process of Germany. Law of Ukraine, 7,34-42.

B 00 Law Journal of the National Academy of Internal Affairs, 20(2), 112-123



Kalinnikov I

[20]Quattrocolo, S., & Ruggeri, S. (2019). Personal Participation in Criminal Proceedings. Legal Studies in
International, European and Comparative Criminal Law, 2, 123-164.

[21]Recommendations N2 R (87) 18 of the Committee of Ministers of the Council of Europe to member states
on the simplification of criminal justice. (1987, October). Retrieved from https://zakon.rada.gov.ua/
laws/show/994_339

[22] Resolution 75 (11) of the Committee of Ministers of the Council of Europe “On the criteria governing
proceedings in the absence of the accused” (1973, January). Retrieved from http://echr-base.ru/
res75_11.jsp

[23]Roxin, C., & Schiinemann, B. (2018). Strafverfahrensrecht (28" edn.). Berlin: Duncker & Humblot.

[24]Savchenko, VA, Solovii, Ya.l,, Felyk, V.I., & Yurchyshyn, V.D. (2017). Fundamentals of the criminal process
of the Federal Republic of Germany. Kharkiv: Pravo.

[25]Shyshman, D.M. (2019). The suspect's awareness of the criminal proceedings initiated as a prerequisite
for a special pre-trial investigation (in absentia). Entrepreneurship, Economy and Law, 10, 179-183.

[26] Strafprozessordnung fiir die Bundesrepublik Deutschland. (2020). Retrieved from https://www.gesetze-
im-internet.de/stpo/.

[27] Trahniuk, R.R. (2018). Compliance with the guarantees of a fair trial during the special pre-trial
investigation and special trial (in absentia). Lawyer of Ukraine, 2(37), 128-137.

[28] Law of Ukraine “About modification of the Criminal and Criminal procedural codes of Ukraine concerning
inevitability of punishment for separate crimes against bases of national safety, public safety and
corruption crimes” No. 1689-VII. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/1689-18#Text.

CnncoK BUKOPUCTaHUX aXXepen

[1] Adanacrwes B. B. [Ipo6s1eMu BifnoBiAHOCTI crneniaibHOTO KpUMiHaJbHOrO NpoBagKeHHs (in absentia)
KoHnBeH1il npo 3aXUCT NpaB JIIOAMHH i 0CHOBOIMOJIOXXHUX CBO60A. FOpucm Ykpainu. 2018. Ne 1. C. 35-42.

[2] Borner R. Die Vermogensbeschlagnahme nach § 290 ff. StPO. NStZ. 2005. 791 p.

[3] Deiters M. Systematischer Kommentar zur Strafprozessordnung / In: A. H. Albrecht et al. (Eds.). Vol. 4.
5-th edn. § 198-246. StPO, 2015. 896 p.

[4] Diemer H. Karlsruher Kommentar zur Strafprozessordnung, 7th edn. / R. Hannisch (Ed.). 2013. 357 p.

[5] Jomnosigi YnpasainHsa BepxoBHoro komicapa Opranizanii O6’eqHanux Hariii 3 mpaB JIIOAWHU L0J0
cuTyanil 3 npaBaMu JIDAWHU B YKpaiHi 16 satoToro — 15 TpaBHsa 2016 p., 16 TpaBHs - 15 cepnusa 2016
p- 16 sitotoro - 15 tpaBHda 2017 p., 16 siuctonazga 2017 poky - 15 sitotoro 2018 p. URL: http://www.
ohchr.org/Documents/Countries/UA/Ukraine14-thHRMMUReportUKRANIAN.pdf; http://www.ohchr.
org/Documents/Countries/UA/Ukraine15-thReport_ukr.pdf; http://www.ohchr.org/Documents/
Countries/UA/UAReport18th_UKR.pdf.

[6] Eisenberg U. Sich-Entfernen bzw. Fernbleiben whrend der Hauptverhandlung. Berlin: NStZ, 2012. 755 p.

[71 Gmel D. Karlsruher Kommentar zur Strafprozessordnung, 7th edn / In: R. Hannisch (Ed.). 2013. 3180 p.

[8] TonoBuenkoB 1., Cniuna H. YrosioBHO-npoLeccyaibHbli Kogeke PepepaTuBHOM Pecniy6iuku [epManus:
Hay4.-lIPaKT. KOMMEHT. U lepeBoJ, TeKCTa 3aKkoHa. MockBa: MI'TOA, 2012.

[9] Tyuenko K. @, l'osoBko JI. B, ®unuMoHoB B. A. YroJsioBHBIN Npoliecc 3anaZHbIX rOCYAapCTB: y4eo.
noco6ue. 2-e U3, Ao1m. 1 ucnp. Mocksa: 3epuaJsio-M, 2002. 528 c.

[10]Ko3aueHko B. I. 3acajia 3akOHHOCTi B KpMMiHa/JIbHOMY NpoBa/KeHHi Ykpainu Ta ®PH, ii cTpykTypHi
cksazoBi. IIpasosa depacasa. 2018. Ne 31. C. 101-108.

[11]KpumiHanbHUM npoLecyalbHUN KoJeKe: 3akoH Ykpainu Big 13 kBiTHs 2012 p. N2 4651-VI. URL: https://
zakon.rada.gov.ua/laws/show/4651-17#n3069.

[12]JTankiH A. B. [Ipokypop y cneniajbHOMY 0CYyA0BOMY po3caiayBanHi (in absentia). I[Ipasosi 2copusonmu.
2018. Bumn. 13. Ne 26. C. 107-111.

[13]Laue C. Die Hauptverhandlung ohne den Angeklagten. JA. Berlin: Duncker & Humblot, 2010. 394 p.

[14] Meyer-Gofdner L., Schmitt B. Strafprozessordnung, 59th edn. Berlin: Duncker & Humblot, 2016. 284 p.

[15]Ha3apoB B. B. 3acagu KpuMiHa/ibHOI'O NMPOBA/XKeHHS Ta NpobJeMu ix peasisauii mig yac Jocy0BOro
poscainyBaHHs. [IpaBoBa gepxasa. 2019. Ne 34. C. 76-82.

[16]OMenbuyk JI. B. [Ipo6JyieMHi MOJIOXKEHHS iHCTUTYTY CllelliaJiIbHOr0 KPUMiHaJIbHOTO NPOBAa/JKEHHS B
Ykpaiui. MiscHapodHutl ropuduyHuil 8icHUK: akmya/bHi npobiemu cy4acHocmi (meopiss ma npakmuka,).
2019. Bumn. 15. C. 182-191.

Law Journal of the National Academy of Internal Affairs, 20(2), 112-123 121 I



B Comparative analysis of criminal proceedings in absentia...

[17]Mix 0. MarepiasbHa icTMHA K MeTa Ta 3acajla KpUMiHajJbHOro mnpoBajkeHHs PepepaTHBHOI
Pecny6.iku Himeuuunu. BicHuk JIbgiecbkozo yHisepcumemy. 2019. Bun. 69. C. 161-172.

[18]Tonesromko B. O. AnbTepHAaTHBY 3a04HOMY poBaKeHH!I0 (in absentia): Ha focBigi HiMmedunHu. BicHuk
Axademii adeokamypu Ykpainu. 2015.T. 12. Ne 2. C. 138-144.

[19]Tonenromko B. O. [IpoBagykeHHs in absentia y kpuMiHasibHOMYy npoueci Himeuunnu. Ilpaso Ykpainu.
2015.Ne 7. C. 34-42.

[20]Quattrocolo S., Ruggeri S. Personal participation in criminal proceedings. Legal studies in international,
European and comparative criminal law. 2019. Vol. 2. P. 123-164.

[21]PexoMenganii Ne R (87) 18 KomiteTy MiHicTpiB Pagu €Bponu geprkaBaM-usieHaM « CTOCOBHO CIIPOILEHHSA
KpHUMiHa/JIbHOTO NpaBOCYyAAsi»: MixkHap. oK. Big 17 BepecHsa 1987 p. URL: https://zakon.rada.gov.ua/
laws/show/994_339.

[22]0 kpuTepusax, perjiaMeHTUPYHOLIMX pa3bUpaTesbCTBO, MPOBOAUMOE B OTCYTCTBHE OOBUHSIEMOTO:
Peszoutoniusa 75 (11) Komuteta MunuctpoB CoBeta EBponbl oT 19 ssiuBapst 1973 URL: http://echr-base.
ru/res75_11.jsp.

[23]Roxin C., Schiinemann B. Alternative systems of crime control. National, transnational, and international
dimensions. Berlin: Duncker & Humblot, 2018. 343 p.

[24] CaBuyenko B.A., ConoBiit 4. 1., Penuk B. I, FOpuuwumH B. [I. OcHOBY KpuMiHasibHOTO ipouecy PepepaTUBHOT
Pecny6.1iku HiMmeyunHa: HaBu. noci6. XapkiB: [IpaBo, 2017. 372 c.

[25] umman JI. M. O6i3HaHiCTh Ni03p0BAHOTO PO pO3M0oYaTe KpUMiHa/lbHE IPOBaJKEHHS 1K 060B “SA3KOBa
yMOBa [Jisl 3JiMCHEHHS CHeLliajJbHOr0 AOCYLOBOr0 po3ciifyBaHHsA (in absentia). ITionpuemHuymeso,
2ochodapcmeao u npaso. 2019. Ne 10. C. 179-183.

[26]Strafprozessordnung fiir die Bundesrepublik Deutschland. URL: https://www.gesetze-im-internet.de/
stpo/.

[27] Tparniok P. P. lonep>kaHHs rapaHTiii cripaBeJJIMBOr0 CYAOYMHCTBA Mij, 4ac 3/iHCHEHHS CleLiaJbHOTO
JlOCYZI0BOTO PO3CJilyBaHHS Ta CIHelLiaJbHOTO Cy40BOro npoBayxkeHHs (in absentia). FOpucm Ykpainu.
2018. Bumn. 2. N2 37. C. 128-137.

[28]I1po BHeceHHs 3MiH 10 KpuMiHanbHoro Ta KpuMiHaibHOTr0 npouecyajbHOI0 KOJeKCiB YKpaiHu 11010
HEBi/IBOPOTHOCTI MOKapaHHS 33 OKPeMi 3JI0UMHU NMPOTHU OCHOB HalliOHAJIbHOI 6e3IMeKH, TPOMaAChKOl
6e3MeKd Ta KOpPYMLiiHi 3/104MHU: 3aKOH YKpainu Bif 7 xoBTHa 2014 p. Ne 1689-VII. URL: https://
zakon.rada.gov.ua/laws/show/1689-18#Text.

D 02 Law Journal of the National Academy of Internal Affairs, 20(2), 112-123



Kalinnikov I

NMopiBHANBbHMIM aHaNI3 KPUMiIHANbHOIo
npoBamXeHHd in absentia B 3akoHogaBCTBI
®DPH Ta YKpaiHu

Onekcin Banepinosmy KaniHHiKoB

HauioHanbHa akageMia BHYTPILLHIX cnpaB
03035, ConoM’aHcbKa nnoua, 1, M. KniB, YKpaiHa

AHoTauia

MeTo0 cTaTTi € MOPiBHAHHSA KPHMMiHAJBHOIO IMpolecyaJbHOro 3akoHojaBcTBa PegepaTtuBHoi Pecny6uiku
HiMeu4ynHM Ta YKpaiHH 111010 KpUMiHAJIBHOT'0 TPOBA/XKEHHS 32 Bi/ICYTHOCTI ITi/{03pI0BAaHOT0 Y¥ 0OBUHYBAaY€HOT'0
Ha CTajil AK J0CYy[0BOrO PO3C/AiyBaHHH, TaK 1 Cy[OBOro pO3IJAAY, & TaKOX JOCJi/PKeHHS BIJNOBIAHOCTI
3aKOHOJABCTB LMX KpaiH MDKHApOJHUM JOKYMEHTaM, Y AKUX BU3HAUYEHO KpHUTepil, 110 perjaMeHTYIOTb
pO3rJisij y MOpsAAKY in absentia Ta mpakTuii EBponencbKOro Cyay 3 IpaB JIIOJUHHU. 3 OTJISIy Ha MOCTABJIEHY
MeTy, 0co6JMBOCTi 06’ekTa W MpeaMeTa JOCHiPKeHHs, 0OpaHO MeTOJoJIOTIYHUN iHcTpyMeHTapiil. Ilix yac
JlOCJIi/PKeHHs] BUKOPHUCTAHO CHCTEMY METO/iB HAayKOBOro Mi3HaHHA: ¢opMasbHOI Jioriku (abGcTparyBaHHS,
aHaJIorito, AeAyKIito, IHAYKIif0, CHHTEe3) — [ 3'siCyBaHHS 3MiCTy PO3TJISiyBAaHOTO MUTAHHS; TEOPETUIHUM —
y mporeci A0CHipKeHHA HayKOBOI Ta HaBYa/bHO-METOJMYHOI JiTepaTypu. HaykoBa HOBM3HaA mNoOJIATae
B KOMIUIEKCHOMY [OCJi[P)KeHHI KpHUMIHaJIBHOTO IpPOBa/pKEHHA 3a BIJCYTHOCTI MiJO3PIOBAHOIO YU
06BHHYBa4Ye€HOI'0 B KPMMiHaJIbHOMY MpOLieCcyaJbHOMY 3aKOHOAaBCTBI PesepaTrBHOI Pecny6tiku HimeuunHu
Ta YKpaiHy, IpUYOMy yBary akLleHTOBaHO Ha KpuMiHa/ibHOMY npoueci PesneparuBHoi Pecry6iku HiMeyunHu
JUIS 3'siICyBaHHS BCiX Horo 0co6/1MBOCTEN 3 METOI0 BU3HAYEHHS MOJAIbUINX LUISAXIB PO3BUTKY KPUMiHAJIBHOTO
MPOIECYaJbHOTO 3aKOHOJABCTBA YKpaiHU. 3a pe3y/bTaTaMu 3/iHCHEHOro JO0CJiKeHHS CcHOpPMYJIbOBAHO
BUCHOBKHU: 1) KpuMiHa/bHe HpolecyajbHe 3aKOHOJAABCTBO siK PenepaTrBHOi Pecny6siku HimeuunHy,
Tak ¥ YKpaiHM INepej6ayae MeBHUM MOPSJOK 3JiMCHEHHS KPHUMiHaJbHOI'O MPOBA/PKEHHS 3a BiJICYTHOCTI
nizio3proBaHoro, o6BuHyBadeHoro (in absentia); 2) KpumiHasbHUIE mpouecyaabHUi Kozekc PenepaTuBHOL
Pecny6stiku HiMeuynHM GaKTHYHO He Nepenbavyae MOXKJIHUBOCTI MPOBEJEHHS JOCY/I0BOr0 pO3C/iAyBaHHS 3a
BiZicyTHOCTI 0co6Hy, 110 CYyTTEBO Bifjpi3Hsie Horo Bij KpuMiHa/ibHOrO mpolecyasbHOro KoIeKCy YKpaiHu, SKUH
BU3HAYAE MOPSNOK CIeliaJbHOTO AOCYyA0BOro po3ciaigyBaHHs (in absentia); 3) kpumiHa/ibHE MpolecyasbHe
3akoHozaBcTBO PesnepatrBHOi Pecny6uiku HiMeyunnu, Ha BiaMiHy Big KpuminanbHOro mnpouecyanbHOro
KoJleKcy YKpaiHu, nepe/i6ayae Tak 3BaHe OKpeMe IPOBa/PKEHHS], CIPSIMOBAHEe Ha CTIOHYKAaHHS 0OBHHYBAYeHOT0
Jlo SIBKU B Cy[i; 4) 32 KpUMiHaJIbHUM NPOLieCyaJbHUM 3aKOHOAaBcTBOM PerepaTuBHOI Pecny6utiku HiMmeuunHy,
Ha BiAMiHy BiA YKpaiHH, NpoBe/leHHSI NOBHOIO OCHOBHOI'O CJIyXaHHSI 3a BiJICYTHOCTI OOGBHMHYBayeHOTO
(mizcyHOT0) MOMKJIMBE B IEBHUX BUIA/IKaX, 3d YMOBH HaJIEXKHOTO MOBi/JOMJIEHHS Y CIIpaBax, 3a pe3y/bTaTaMu
CYZIOBOT'0 PO3IJIAAY SIKUX MOXe OYTH MPU3HAYeHO MOKapaHHS y BUTJIsA/l MEPEBaXKHO I'POIIOBOIO CTSATHEHHS;
5) KpuMminanbauii npornecyanbHuil kojgekc PenepatuBHoi Pecry6siku HimeyunHu 371e6isbiioro Bignosizae
cTaHJapTaM EBPONENCHKOro CyAy 3 MpaB JIIOJWHY; 6) KpUMiHa/bHE NpoliecyasbHe 3aKOHO/ABCTBO YKpaiHU
3HAXOJIUThCS HA CTA/il CTAHOBJIEHHS 1 He LIIJIKOM Bi/[TOBiJJa€ Mi>XHAPOJHUM CTaHJApPTaM, SIKi MpeJ siBJISIOTh
Jl0 KpUMiHaJIbHOTO NPOBa/PKEHHS 3a BiJCyTHOCTI mifo3proBaHoro, o6BHMHyBavyeHoro (in absentia), a Tomy
JUIsT PO3BUTKY KPUMiHAJBHOTO MPOIECYaJbHOTO 3aKOHOAABCTBA YKpaiHu in absentia meBHi mpaBoBi HOpMU
KpuminanbpHoro npouecyasnbHoro koziekcy ®enepatruBHoi Pecniy6utiky HiMeuunHu Moxe 6yTH 3a1103M4eHO

Kniouosi cnosa:

cneniasibHe JOCYAOBe pO3C/IiyBaHHS; CHelliaJibHE CYyAOBe NPOBAa/PKeHHs, in absentia; migo3proBaHuUi;
06BrHYBayeHUH; koHdickanis; KIIK ®PH
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